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STATEMENT REGARDING ORAL ARGUMENT 
              

 
 Law enforcement officers of the Mississippi Department of Wildlife, Fisheries 

and Parks (“MDWFP”) do not have the discretion or choice to ignore and deviate from 

mandatory statutes and MDWFP departmental procedures when stopping a boat 

operating on a waterway under its enforcement jurisdiction. When officers ignore and 

deviate from the statutes and mandatory operating procedures, an unofficial practice 

and procedure is established in contravention of state statutes and the MDWFP’s clear 

and specific operating procedures.  When such a blatant departure causes catastrophic 

injury and death, as in this case, the officers have acted with reckless disregard for the 

safety of others, and MDWFP is liable for the resulting injuries and damages.  

The extensive record in this case, including the revealing testimony of Officers 

Delcambre and Thrash together with the detailed and well-reasoned written opinion of 

the trial judge, leave no doubt that the judgment of the Circuit Court of Harrison 

County, Mississippi, Second Judicial District is eminently correct.  

 Oral argument will not be of any additional benefit to this Court. 
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STATEMENT OF THE ISSUES 
              

 
 The following issues are presented in this appeal: 

1. With the admitted failures of the MDWFP officers to follow the mandates 

imposed by the Alcohol Boating Safety Act, MISS. CODE ANN. §59-23-1, et. seq., and the 

MDWFP Standard Operating Procedures, there is substantial, credible and reasonable 

evidence in the record to support the trial court’s finding of reckless disregard. 

2. With the admitted failures of the MDWFP officers to comply with 

Mississippi Law and MDWFP Standard Operating Procedures, there is substantial, 

credible and reasonable evidence in the record to support the trial court’s finding that 

the failures to comply were the sole proximate cause of this tragic event and the 

resulting death and personal injuries. 

              
 

STATEMENT OF THE CASE 
              

 
A.  Nature of the Case  

These consolidated cases include personal injury and wrongful death actions 

filed against the State of Mississippi Department of Wildlife, Fisheries & Parks under 

the provisions of the Mississippi Tort Claims Act, MISS. CODE ANN. § 11-46-9.  These 

cases arise from a tragic boating accident that occurred on August 22, 2009, upon the 

waterways of Harrison County, Mississippi.  The trial court, sitting without a jury, 

found that MDWFP law enforcement officers acted with reckless disregard for the 
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safety of others as a result of their failure to comply with mandated state law and 

department operating procedures.  (R. 1084) (Appellant’s R.E. 033) 

Finding for the plaintiffs, the trial court awarded damages of $1,400,000.00 for 

injuries to Shane Webb and $100,000.00 for the death of Christopher Webb. (R. 1127) 

(Appellant’s R.E. 059). The damages award was reduced to the Mississippi Tort Claims 

Act’s statutory cap of $500,000.00 total for both claims with an award allocation of 

$466,666.67 to Shane Webb and $33,333.33 for the wrongful death of Christopher Webb 

pursuant to MISS. CODE ANN.  § 11-46-15(1)(c). (R. 1131-33) (Appellant’s R.E. 63-65).  

Aggrieved by the trial court’s decision, the MDWFP appealed.   

B. Course of Proceedings 

 On June 10, 2010, Candace Webb, the legal guardian of Shane Webb (“Shane”), 

filed suit against the MDWFP pursuant to the provisions of the Mississippi Tort Claims 

Act, MISS. CODE ANN. § 11-46-9. Webb charged that MDWFP officers acted with 

reckless disregard for the safety of Shane and other boaters using the Tchoutacabouffa 

River.1  (R. 39-43).  

 On June 17, 2010, Thomas Harper, as legal guardian of Kailer Harper, a minor, 

filed suit against the MDWFP pursuant to the provisions of the Mississippi Tort Claims 

Act, MISS. CODE ANN. § 11-46-9, also charging that the MDWFP officers acted with 

                                                            
1 Suit was also brought against Victor Harrington in the Candace Webb suit. 
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reckless disregard for the safety of Harper and other boaters using the Tchoutacabouffa 

River.2  (R. 1227-30). 

 MDWFP answered the two complaints on July 14, 2010, denying the substantive 

claims of each of the two complaints and asserting certain defenses, including the 

immunity defense pursuant to MISS. CODE ANN. § 11-46-9.  (R. 50-60, 1237-47).  

 MDWFP filed a motion to consolidate the two cases on July 15, 2010, pursuant to 

MISS. R. CIV. P. 42(a).  (R. 65-68).  The Webb and Harper cases were thereafter 

consolidated by an Order of consolidation on Sept. 23, 2010.  (R. 1273-76).  

 On August 19, 2010, Kathleen Diane Webb, individually, and on behalf of the 

wrongful death beneficiaries of Christopher Wayne Webb, deceased, brought suit 

against MDWFP, Harrington and Bernius.  (R. 1286-93).  Unlike the Candace Webb and 

Thomas Harper cases, the Kathleen Webb suit also included claims against Bernius. 

 On October 4, 2010, MDWFP filed a motion to consolidate the Kathleen Webb 

case with the Webb-Harper cases.  (R. 86-89).  Kathleen Webb and Thomas Harper 

opposed the motion to consolidate due to the Kathleen Webb case’s inclusion of Bernius 

as a defendant.  (R. 111-14).  By order dated November 5, 2010, the trial court 

consolidated the Kathleen Webb case with the Candace Webb and Thomas Harper 

consolidated cause with all pleadings thereafter filed in the Candace Webb cause 

number of A2402-2010-00097.  (R. 197-99). 

                                                            
2 Suit was also brought against Victor Harrington, who owned the boat operated by 
Bernius, for negligent entrustment.  When the case proceeded to trial against MDWFP, 
Harrington was no longer a party to the case. 
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 Bernius and Harrington were subsequently dismissed with prejudice, and the 

consolidated cases proceeded against MDWFP.  (R. 272-73, 274-75, 288-89). 

 MDWFP moved to dismiss, or in the alternative, for summary judgment on 

October 27, 2010.  (R. 118-26).  Following immunity-related discovery, MDWFP filed its 

supplemental motion to dismiss and/or alternatively for summary judgment.  (R. 450-

84).  The plaintiffs filed their responses on November 18, 2011.  (R. 567-84, 585-601).  The 

trial court denied the motion on July 25, 2012. (R. 996-98). Thereafter, MDWFP filed a 

MISS. R. APP. P. 5 Petition for Permission to Appeal which was denied by this Court. (R. 

999). 

 The parties agreed to bifurcated trials on liability and damages, and an Order 

was filed on October 23, 2013.  (R. 1017-20).  The trial court held a bench trial lasting two 

days on February 18-19, 2014.  (R. 1039-41)  Following the bench trial, the court entered 

its findings of fact and conclusions of law on June 9, 2014, finding that the MDWFP 

officers acted in reckless disregard for the safety of others, and further  finding that the 

MDWFP was liable to the Webbs.  (R. 1084-1109) (Appellant’s R.E. 033-58).  

 A hearing was then conducted on the issue of damages on November 5, 2014.  

On November 21, 2014, the trial court awarded damages in the amount of $1,400,000.00 

to the Guardianship of Shane Webb and $100,000.00 to Kathleen Webb, individually, 

and on behalf of the wrongful death beneficiaries of Christopher Wayne Webb.  (R. 

1127-30) (Appellant’s R.E. 059-62).  Damages were reduced pursuant to the Mississippi 

Tort Claims Act statutory cap of $500,000.00 for both claims. The Guardianship of Shane 

Webb was awarded $466,666.67 and Kathleen Webb, individually, and on behalf of the 
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wrongful death beneficiaries of Christopher Wayne Webb was awarded $33,333.33 and 

a final judgment was entered on December 3, 2015.3  (R. 1131-33) (Appellant’s R.E. 063-

65). The MDWFP filed its notice of appeal on March 31, 2015.  (R. 1191-93). 

C. Statement of Relevant Facts 

 The facts necessary to an understanding of this matter are not disputed.4 

Christopher Wayne Webb died as a result of injuries sustained in a boating accident on 

August 22, 2009, on the Tchoutacabouffa River in Harrison County, Mississippi.  Shane 

Webb and Kailer Harper5, passengers in the boat Christopher was operating, were 

injured.  Their boat was struck by a boat operated by Bernius. 

  MDWFP officers Private Michael Thrash (“Thrash”) and Master Sergeant Barry 

Delcambre (“Delcambre”) were assigned to patrol the river.  Delcambre had been 

employed with MDWFP for twenty-two years and during his tenure was involved in 

over one hundred (100) boating under the influence (“BUI”) stops.  (Tr. 219-20) 

(Appellees’ R.E. 39-40).  Delcambre attended and completed BUI training and testified 

at trial that he had extensive experience in BUI stops and investigations. (Tr. 219) 

(Appellees’ R.E. 40). 

                                                            
3 During the bench trial on damages, the monetary claim of Thomas Harper, as 
guardian of Kailer Harper, was abandoned. 
4 The facts are set forth in detail in the trial court’s thorough Order with Findings and 
Conclusions.  Citations to the trial transcript and other evidence contained in the record 
are set forth in the Statement of Relevant Facts where necessary. Details regarding the 
investigation of the accident are set forth in the report prepared by MDWFP Master 
Sergeant Keith Bond in P-1. 
5 Harper is asserting no claim for damages here. Harper escaped serious injury. 
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 Thrash, on the other hand, had been employed by MDWFP for two and a half 

years (2 ½) and had just completed BUI training two (2) months prior to the accident.  

(Tr. 83-84) (Appellees’ R.E. 5-6).  Before August 22nd, Thrash had not been involved in 

either a BUI stop or a BUI investigation.  (Tr. 85) (Appellees’ R.E. 7). 

 On the day of this accident, Delcambre and Thrash were positioned in their 

separate patrol boats at a pier on the river.  Delcambre’s boat was facing the bank, and 

Thrash’s boat was facing the river.  Delcambre was in the larger of the two boats, with 

each boat equipped with blue lights and a siren.  Due to the position of Delcambre’s 

boat, he had to first back his boat from the pier in order to navigate the river.   

 Bernius’ boat was traveling south on the Tchoutacabouffa River.  Bernius, who is 

a paraplegic and was wearing a colostomy bag resulting from his paraplegia, had a 

passenger in his boat, Dexter Bouie (“Bouie”).  As the Bernius boat rounded Bend 5, 

Delcambre and Thrash, who were moored at Bend 4, witnessed Bernius speeding and 

operating his boat in a reckless and uncontrolled manner as he proceeded toward them.  

(Tr. 230, 232) (Appellees’ R.E. 46-47).  Bernius’ boat was traveling so uncontrollably fast 

that the boat was actually skipping across the water as it rounded the Bend.  As Bernius 

rounded Bend 5 proceeding toward Bend 4, he encountered Thrash and Delcambre.  

(Appellant’s R.E. 77-79).  

 Delcambre heard yelling, like “partying yelling,” coming from the Bernius boat 

as it approached.  Before Bernius rounded Bend 4 where Delcambre and Thrash were 

stationed, the officers activated their blue lights and initiated pursuit. (Appellant’s R.E. 

77-79).  Thrash, who was facing the river, was the first to depart the pier and Delcambre 
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followed once he maneuvered from the pier.  Bernius did not slow his boat until he had 

navigated Bends 4 and 3 and just before reaching Bend 2. According to the MDWFP 

report, Bernius ignored the blue lights and continued to travel at a high rate of speed 

until reaching Bend 2.   (Appellant’s R.E. 77-79). 

 As Bernius stopped his boat before reaching Bend 2, Thrash, in response, 

stationed his boat approximately 10 to 15 feet from the Bernius boat.  (Tr. 109) 

(Appellees’ R.E. 25).  Thrash was on the port (river) side of Bernius, and both Bernius 

and Thrash were facing down river. Thrash observed a wheelchair in the Bernius boat 

and noted that Bernius was wearing a colostomy bag.  (Tr. 113) (Appellees’ R.E. 27).   

 Delcambre arrived immediately thereafter.  Rather than remain behind Bernius 

or attempt any observation or investigation of Bernius,  Delcambre moved to the port 

side of Thrash’s boat.  Delcambre positioned his boat approximately twenty yards/60 

feet from Bernius’ boat and spoke only to Thrash, advising him to tell Bernius to follow 

them around Bend 2 into the straightaway between Bends 2 and 1.   (Tr. 243, 245) 

(Appellees’ R.E. 53-54).  Thrash did not engage in conversation with either Bernius or 

Bouie.  (Tr. 104-05, 119) (Appellees’ R.E. 21-22, 30). 

 Since Delcambre did not undertake even a cursory investigation or observation 

of Bernius or Bernius’ boat, he did not observe the wheelchair or the colostomy bag, 

even though his boat was larger and higher than Thrash’s.  (Tr. 247) (Appellees’ R.E. 

55).  Delcambre, the more experienced of the two officers, made no attempt to converse 

with Bernius or Bouie, the passenger.  (Tr. 247) (Appellees’ R.E. 55). 
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 After instructing Thrash to advise Bernius to proceed to the straightaway, 

Delcambre sped away in his boat down river to the straightaway completely losing 

sight of both Thrash and Bernius.  (Tr. 294) (Appellees’ R.E. 66). 

 Thrash told Bernius to follow him and Bernius replied with one word, “Okay.”  

(Tr. 103, 105) (Appellees’ R.E. 20, 22).  Thrash then sped away ahead of Bernius toward 

the straightaway behind Delcambre.  Once Thrash and Delcambre were a safe distance 

ahead, Bernius turned his boat and proceeded back up river toward Bend 3 repeating 

the previous scenario of operating his boat recklessly and at an excessive rate of speed. 

 At some point, Thrash realized that Bernius was not following him. Thrash made 

contact with Delcambre and signaled for him to turn his boat around and as both 

officers rounded Bend 2 proceeding up river in another chase of Bernius, they 

discovered that Bernius had already collided with the Webb boat. 

 The impact of the collision between the two boats caused Christopher Webb to be 

ejected from the boat.  His body was later recovered by a dive team.  Shane Webb was 

seriously injured and Kailer Harper suffered only minor injuries.  Both Bernius and 

Bouie were ejected into the water.  Bouie was able to swim to shore and Bernius was 

rescued from the river and assisted into Delcambre’s boat. 

 Bernius was then transferred to the river bank.  MDWFP Master Sargent Keith 

Bond (“Bond”), who together with other law enforcement personnel and emergency 

responders called to the scene, began an investigation of the incident.  (Tr. 332-33) 

(Appellees’ R.E. 72-73).  Bond, a veteran law enforcement officer, had been employed by 

MDWFP for sixteen years at the time of trial.  (Tr. 321, 323) (Appellees’ R.E. 67-68).  
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At trial, Bond testified that his duties included patrolling and enforcing the 

state’s boating laws.  (Tr. 323) (Appellees’ R.E. 68).  Bond is certified by the National 

Highway Safety and Transportation Administration in field sobriety.  (Tr. 327) 

(Appellees’ R.E. 69). He is also an instructor at the department’s law enforcement 

academy instructing officers on BUI law.  (Tr. 327) (Appellees’ R.E. 69).   Bond testified 

that he has made in excess of two hundred (200) BUI and DUI stops over the course of 

his law enforcement career with at least fifty (50) BUI or DUI arrests.  (Tr. 328) 

(Appellees’ R.E. 70). 

 When Bond arrived on the scene, he found Bernius close to the shore lying on the 

grass.  (Tr. 335) (Appellees’ R.E. 74).  Bond attempted to interview Bernius, but 

determined that Bernius was so intoxicated he was unable to provide coherent answers 

to Bond’s questions. Bernius was unable to identify himself as his speech was slow and 

slurred.  (Tr. 336-37) (Appellees’ R.E.  75-76).  Bernius’ mouth hung open and his eyes 

were partially closed.  (Tr. 337) (Appellees’ R.E. 76).  According to Bond, these sensory 

signs were indicative of intoxication and impairment.  (Tr. 337) (Appellees’ R.E. 76). 

  Bond sought an application for a warrant to draw blood to test the level of 

intoxication.  (Tr. 340) (Appellees’ R.E. 77).  Bernius was transported to Biloxi Regional 

by ambulance and during the transport he continued to exhibit slurred speech and 

unusually long phrasing of his statements.  (Tr. 340-41) (Appellees’ R.E. 77-78).  He 

attempted to remove his restraints and at the same time he leveled threats at Bond.  (Tr. 

341) (Appellees’ R.E. 78).  He would laugh one minute and cry the next.  (Tr. 342) 
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(Appellees’ R.E. 79).  Upon admission to the emergency room, Bernius vomited on the 

floor.  (Tr. 343) (Appellees’ R.E. 80). 

 Blood was drawn from Bernius approximately 2 hours after the accident in the 

presence of Bond.  (Tr. 344).  (Appellee’s R.E. 81). The blood sample was submitted to 

the Mississippi Crime Lab for analysis. The crime lab toxicology report established that 

Bernius had a BAC of .25.  (Tr. 345) (Appellees’ R.E. 82)  Bond agreed that a BAC of .25 

was indicative of a person who was highly impaired.  (Tr. 345-46) (Appellees’ R.E. 82-

83).  Not only was he impaired for purposes of the boating laws, it was a violation of the 

law for him to operate a boat on the waterways of the state.  (Tr. 346) (Appellees’ R.E. 

83).  Although Bond had over 200 BUI or DUI stops, the Bernius investigation was his 

only encounter with an operator who had a BAC as high as .25.  (Tr. 329, 346) 

(Appellees’ R.E. 71, 83).  

 In addition to Bond’s personal observations of Bernius, Bond’s report of the 

MDWFP investigation revealed that thirty-three (33) empty beer cans and one (1) empty 

beer bottle were discovered on the Bernius boat.  (Appellant’s R.E. 77-79). The 

investigation of the accident also revealed that as Bernius was speeding back up the 

river, he narrowly missed striking another boat between Bends 2 and 3.  That boat was 

able to take evasive action in time to avoid a serious collision. The Webb’s were not so 

fortunate. (Appellant’s R.E. 77-79). 

 Bernius was charged with Boating Under the Influence Causing Death or Injury.  

Bernius entered a plea of guilty to two (2) counts of Boating Under the Influence 
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Causing Death or Injury and was sentenced to serve two ten-year terms, consecutively, 

for a total of twenty (20) years. 

 Joshua Lord, an independent witness to the accident, testified that he was very 

familiar with the Tchoutacabouffa River and had recreated on the river many times. (Tr. 

370) (Appellees’ R.E. 84).  On August 22, 2009, Lord was operating his boat traveling 

upstream in the straightaway when he observed a larger center console boat a few 

hundred yards in front of him.  (Tr. 371-72) (Appellee’s R.E. 85-86). As they came to a 

turn, he observed the MDWFP boat traveling downstream in pursuit of a smaller boat. 

(Tr. 372, 377) (Appellees’ R.E. 86, 91). 

 As Lord motored around the bend, he observed that the accident had already 

occurred.  (Tr. 372) (Appellees’ R.E. 86).  He noted a person flailing in the river and an 

MDWFP officer attempting to extract the person from the river.  (Tr. 372) (Appellees’ 

R.E. 86).  Lord later discovered that the officer was Delcambre. (Tr. 373) (Appellees’ R.E. 

87).  Lord entered the water and swam to Bernius and then assisted Delcambre in 

securing Bernius in the boat. (Tr. 373) (Appellees’ R.E. 87).  Lord observed that Bernius 

was handicapped.  (Tr. 374) (Appellees’ R.E. 88).  Lord pulled a wheelchair from the 

water and multiple beer cans were floating in the water from Bernius’ boat.  (Tr. 374-75) 

(Appellees’ R.E. 88-89). Lord also overheard a conversation between Officer Delcambre 

and other officers. Delcambre told the other officers that he stopped the Bernius’ boat 

because Bernius was being physically propped up by his passenger so Bernius could 

operate the boat.  (Tr. 375-76) (Appellees’ R.E. 89-90). Lord was an unbiased witness 

who knew none of the parties. Delcambre denied that he made such a statement to the 
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other officers.  The denial was not surprising because Delcambre also denied the 

accuracy of other statements he made that were part of the official MDWFP 

investigative file, P-1.6 The lack of credibility of Thrash and Delcambre was problematic 

for the trial judge. 

 As Lord assisted with the extraction of Bernius from the water, he detected the 

strong smell of alcohol.  (Tr. 380) (Appellees’ R.E. 92).  In the words of Lord, Bernius’ 

was “wasted.”  (Tr. 381) (Appellees’ R.E. 93).  

 MDWFP law enforcement officers are charged with the enforcement of the 

boating laws in certain waters in the state of Mississippi pursuant to various statutes 

and the MDWFP’s standard operating procedures (“SOPs”).  Generally, the officers 

enforce MISS. CODE ANN. § 59-21-83, which provides as follows: 

No boat shall be operated within this state in a reckless or negligent 
manner or at a rate of speed greater than is reasonable and prudent under 
the then existing circumstances or when the operator is so physically or 
mentally incapacitated as to be incapable of safely operating such boat, or 
while the operator is under the influence of intoxicating liquor or 
narcotics. 

 
Another statute, MISS. CODE ANN. § 59-23-7, directly addresses boating under the 

influence (“BUI”).  MDWFP officers are obligated by statute to enforce the boating laws.  

MISS. CODE ANN. § 59-21-127.  

                                                            
6 Delcambre and Thrash were designated as trial experts in the enforcement of boating 
regulations and BUI enforcement under MISS. R. CIV. P. 26. Shockingly, neither 
Delcambre nor Thrash had knowledge that they were designated as experts.  (Tr. 106-
07, 220) (Appellees’ R.E. 23-24, 40). Equally as shocking is the fact neither Delcambre 
nor Thrash bothered to read or review P-1 which is a composite exhibit of the MDWFP 
complete investigation of this accident. (Tr. 106-07, 220) (Appellees’ R.E. 23-24, 40). 
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 Two MDWFP SOPs, 04.01 and 07/03, also mandate an officer’s actions when 

enforcing boating laws, issuing citations, making arrests and enforcing the BUI law.  

SOP 04.01, “Guidelines for Making Arrests,” lists three instances in which officers are to 

make custodial arrests.  (Appellant’s R.E. 165-66). Included within the custodial arrest 

offenses are violations of the “Alcohol Boating Safety Act.”  SOP 07/03, “Guidelines for 

Enforcing the Boating Under Influence Law,” provides specific directives for the 

process of determining whether an individual is operating a watercraft under the 

influence.   

 Officers Delcambre and Thrash knew they were required to enforce these laws.  

(Tr. 85, 220-21, 227-28) (Appellees’ R.E. 7, 40-41, 43-44).  Both officers agreed they are 

required to exercise zero tolerance when enforcing the BUI laws.  (Tr. 85, 228) 

(Appellees’ R.E. 7, 44).  The statutes and SOPs are obligatory and are to be adhered to 

meticulously.  (Tr. 91-92) (Appellees’ R.E. 10-11).  In fact, SOP 07/03 expressly 

articulates that the officer is to “meticulously follow the procedures necessary to form 

probable cause, to establish probable cause, and/or prima facie intoxication.” (Tr. 92) 

(Appellees’ R.E. 11), (Appellant’s R.E. 167-171).  In other words, MDWFP officers are 

not granted discretion or choice in the enforcement of state law and the SOP’s.  Yet, 

Officer Thrash, at the direction of Officer Delcambre, ordered Bernius to follow them 

around Bend 2 to the straightaway down river, approximately 150 yards. 

Delcambre and Thrash admitted familiarity with the applicable statutes and the 

SOP’s, yet each disregarded the mandate in the case of Bernius’ reckless operation of his 

boat.  Although the reckless disregard standard sets a high bar, when the circumstances 
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are as egregious as they are in this case, this Court does not hesitate to find that the state 

actors engaged in reckless disregard for the safety of others. 

              
 

SUMMARY OF THE ARGUMENT 
              

 
 The trial court, in a well-reasoned and thorough opinion, determined that 

MDWFP Officers Delcambre and Thrash acted in reckless disregard of the safety and 

well-being of others.  After they stopped Bernius for operating his watercraft recklessly 

and at excessive speeds, the officers ignored applicable Mississippi boating laws, as 

well department SOPs, and ordered Bernius to continue to operate his boat.  The 

officers were required by Mississippi law, as well as MDWFP SOP’s, to perform an 

investigation of the underlying circumstances concerning Bernius’ reckless operation of 

the boat and to exclude the issue of an intoxicated operator.  The officers knowingly and 

intentionally abandoned the statutory and departmental mandates imposed upon them 

during this stop. 

 Reckless disregard embraces willful or wanton conduct which requires 

knowingly and intentionally doing a thing or wrongful act.  “‘Reckless disregard,’ 

according to this Court, denotes ‘more than mere negligence, but less than an 

intentional act.’” City of Jackson v. Lewis, 153 So.3d 689, 693 (Miss. 2014), citing City of 

Jackson v. Law, 65 So.3d 821, 826 (Miss. 2011), (quoting Miss. Dep’t of Pub. Safety v. Durn, 

861 So.2d 990, 994 (Miss. 2003)). Further, this Court “find[s] reckless disregard when the 

‘conduct involved evinced not only some appreciation of the unreasonable risk 
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involved, but also a deliberate disregard of that risk and the high probability of harm 

involved.’”  City of Jackson v. Lewis, 153 So.3d 689, 694, citing Durn, 861 So.2d at 995 

(quoting Maldonado v. Kelly, 768 So.2d 906, 910-11 (Miss. 2000)).   

In support of the decision, the trial court correctly found that it was neither safe 

nor reasonable to order Bernius, a reckless boat operator, to continue to operate his boat 

around what Delcambre and Thrash claimed to be a dangerous curve.  The trial court 

correctly found that the officers recklessly disregarded the risk of allowing Bernius to 

operate a boat for at least one hundred fifty (150) yards.  The trial court correctly found 

that the officers deliberately disregarded the risk that Bernius presented and that they 

were indifferent to the consequences of allowing him to continue to operate the boat.  

Instead of investigating the cause of Bernius’ reckless operation of the boat as required 

by Mississippi law and department SOP’s, the officers permitted Bernius to continue to 

operate his boat.  Moreover, the officers allowed Bernius to continue to operate his boat 

without any restrictions, even though they had pursued the speeding Bernius through 

approximately two bends on a highly populated river on a Saturday afternoon in 

August.   

 The trial court correctly found that the Mississippi boating laws and the 

department’s standard operating procedures mandate that an investigation take place 

at the point of the stop, and the officers did not have the discretion to order Bernius to 

continue to operate his boat to a location downriver from the point of the stop. 

 MDWFP contends that the trial court’s decision equates to a requirement that 

officers disregard law and policy that officers establish probable cause that a driver is 
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under the influence prior to conducting field sobriety testing.  MDWFP is wrong.  The 

trial court’s decision does require that officers’ conduct their investigation when the 

stop is made consistent with the MDWFP operating procedures.  The violation for 

which the stop was made must then be addressed and the officers must determine 

whether there is reasonable suspicion to believe the person is boating under the 

influence. 

 When a stop is made, the officers are required to issue citations for speeding and 

reckless operation at the scene.  SOP 04.01.  Once the stop is made, the officer further 

determines through interaction with the operator whether there is probable cause to 

suspect the operator is under the influence by ascertaining whether his speech is 

slurred, his balances, bloodshot eyes, or the operator exhibits other behavior 

abnormalities.  SOP 07/03.  If the boat operator displays these outward signs of being 

under the influence, the officer proceeds to conduct a screening interview and a field 

sobriety test to determine whether there is probable cause to believe the operator is 

under the influence.  This is what the law and operating policy require, and this is what 

the officers failed to do. 

 The trial court, sitting as the trier of fact, correctly rejected the argument that the 

actions of Bernius constituted an intervening superseding cause such that MDWFP was 

not liable to the Webbs. 

 The trial court’s June 9, 2014, Order with Findings and Conclusions was 

thorough and articulates an in depth factual and legal analysis supporting the court’s 

decision.  The finding should be affirmed. 
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STANDARD OF REVIEW 
              

 
 The appellate court’s standard of review of a judgment from a bench trial is well-

settled.  

 A circuit judge sitting without a jury is accorded the same deference with 
regard to his findings as a chancellor and his findings are safe on appeal 
where they are supported by substantial, credible, and reasonable 
evidence.  City of Jackson v. Perry, 764 So.2d 373, 376 (Miss. 2000).  [The 
appellate court] will not disturb those findings unless they are manifestly 
wrong, clearly erroneous, or an erroneous legal standard was applied.  Id.  
[H]owever, [the appellate court] reviews errors of law de novo, including 
the proper application of the Mississippi Tort Claims Act . . . . 
 

City of Jackson v. Brister, 838 So.2d 274, 278 (Miss. 2003). 
 

 The trial judge, in a bench trial and serving as the trier of fact, has sole authority 

to determine the credibility of witnesses.  Thomas v. Miss. Dept. of Public Safety, 882 So.2d 

789, 797 (Miss. Ct. App. 2004).  “Beyond that, even if we wanted to be fact finders, our 

capacity for such is limited in that we have only a cold, printed record to review.  The 

trial judge who hears the witnesses live, observes their demeanor and in general smells 

the smoke of battle is by his very position far better equipped to make findings of fact 

which will have the reliability that we need and desire.”  Gavin v. State, 473 So.2d 952 

(Miss. 1985), citing Culbreath v. Johnson, 427 So.2d 705, 707-08 (Miss. 1983). 
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ARGUMENT 
              

I. WITH THE ADMITTED FAILURE OF THE MDWFP OFFICERS TO FOLLOW 
THE MANDATES IMPOSED BY THE ALCOHOL BOATING SAFETY ACT, 
MISS. CODE ANN. § 59-23-1, ET. SEQ., AND THE MDWFP STANDARD 
OPERATING PROCEDURES, THERE IS SUBSTANTIAL, CREDIBLE AND 
REASONABLE EVIDENCE IN THE RECORD TO SUPPORT THE TRIAL 
COURT’S FINDING OF RECKLESS DISREGARD.   

 
As supported by the evidence adduced at trial and the totality of the 

circumstances of this tragic, but avoidable accident, MDWFP officers Delcambre and 

Thrash consciously disregarded statutory and departmental mandates applicable to the 

BUI stop of Bernius.  Moreover, Delcambre and Thrash ignored the statutory and 

departmental mandates with a full appreciation of the harm their actions, or inactions, 

might inflict upon the innocent citizens enjoying recreational activities on the 

Tchoutacabouffa River.  Simply stated, the trial court’s finding of reckless disregard is 

supported by substantial, credible and reasonable evidence. 

The trial court correctly applied the “reckless disregard” standard because the 

“substantial, credible, and reasonable evidence” in this case demonstrates that the 

officers failed to exercise any care in responding to Bernius’ speeding and reckless boat 

operation.  City of Jackson v. Brister, 838 So.2d 274, 279 (Miss. 2003).  

The provisions of the Mississippi Tort Claims Act provide immunity to 

governmental entities and their employees who are acting within the course and scope 

of their employment.  Governmental entities, however, are not immune from liability 

when their employees act in “reckless disregard for the safety and well-being of any 
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person not engaged in criminal activity at the time of the injury.”  MISS. CODE ANN. 

§ 11-46-9(1)(c). 

 Specifically, the immunity exemption of the Act related to law enforcement 

activities provides: 

A governmental entity and its employees acting within the course and 
scope of their employment or duties shall not be liable for any claim: 
 
Arising out of any act or omission of an employee of a governmental 
entity engaged in the performance or execution of duties or activities 
relating to police or fire protection unless the employee acted in reckless 
disregard of the safety and well-being of any person not engaged in 
criminal activity at the time of the injury. 

 
MISS. CODE ANN. §11-46-9(1)(c)  

Numerous appellate decisions have defined “reckless disregard” in the context of law 

enforcement conduct.  In City of Jackson v. Law, 65 So.3d 821, 826 (Miss. 2011), the 

Mississippi Supreme Court defined reckless disregard as follows: 

Reckless disregard is more than mere negligence, but less than an 
intentional act.  Miss. Dep’t of Pub. Safety v. Durn, 861 So.2d 990, 994 (Miss. 
2003) (citing Brister, 838 So.2d at 821).  Reckless disregard occurs “when 
the ‘conduct involved evinced not only some appreciation of the 
unreasonable risk involved, but also a deliberate disregard of that risk and 
the high probability of harm involved.’”  Durn, 861 So.2d at 995 (quoting 
Maldonado v. Kelly, 768 So.2d 906, 910-911 (Miss. 2000)). 

 
The exemption found in MISS. CODE ANN. 11-46-9(1)(c) is not intended to protect a 

reckless actor from liability.  City of Jackson v. Powell, 917 So.2d 59, 69 (Miss. 2005). 

 The trial court noted that the parties were in agreement that the court is to 

consider the totality of the circumstances, making the ultimate decision concerning 

reckless disregard a very fact-driven determination.  (Appellant’s. R.E. 33-58). By 
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assessing the totality of the circumstances, the trial judge found that the officers acted 

with reckless disregard to public safety.  The officers’ conduct here presented “an 

extreme and unreasonable danger to the public.”  Brister, 838 So.2d at 279.   

The trial court’s determination is underscored by the critical admissions of both 

officers.  Delcambre and Thrash admitted several times during cross examination that it 

was their sworn duty as MDWFP officers to enforce the BUI laws of Mississippi, 

without exception, and to meticulously follow the MDWFP Standard Operating 

Procedures SOP 04.01 and SOP 07/03. (Tr. 91, 97, 99, 220, 227-228, 264, 266, 280) 

(Appellees’ R.E. 10, 14, 16, 40, 43-44, 60, 62, 63).  Likewise, both Delcambre and Thrash 

repeatedly admitted that they were knowledgeable of the guidelines imposed upon 

them by MDWFP.    (Tr. 97-98) (Appellees’ R.E. 14-15). 

The Alcohol Boating Safety Act, together with the MDWFP SOP’s, required 

Delcambre and Thrash to stop any boater operating a boat in a reckless or uncontrolled 

manner.  Once the officers “stopped” the boat, they were required by the SOP’s to issue 

appropriate citations “at the scene” and to undertake to establish probable cause for a 

BUI.  (Tr. 91, 100-103, 141-142, 146, 252, 264-266) (Appellees’ R.E. 10, 17-20, 35-36, 38, 57, 

60-62).  “SOP 07/03 defines ‘probable cause’ and states that ‘the effort to establish 

probable cause for BUI will begin after an Officer’s stopping of a watercraft. . . .’  The 

word ‘will’ is mandatory, not permissive.”  (Appellant’s R.E. 49). 

Officer Thrash testified on cross examination as follows: 

Q. . . . You have an obligation to comply with the SOP guidelines for 
BUI enforcement, correct? 
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A. Yes, sir. 
 
(Tr. 91) (Appellees’ R.E. 10). 

Q. And those guidelines tell you exactly what you are to do? 
 
A. Yes, sir. 
 
(Tr. 91) (Appellees’ R.E. 10). 

Q. And those guidelines require that you meticulously adhere to the 
 provisions that are set forth in those guidelines, correct? 
 
A. Yes, sir. 
 
(Tr. 92) (Appellees’ R.E. 11). 

Q. Now as an officer of MDWFP you were obligated to strictly follow 
to SOP guidelines, correct? 

A. Yes, sir. 
 
(Tr. 99) (Appellees’ R.E. 16). 

Concerning his obligations to enforce the safe boating laws and to strictly adhere to the 

MDWFP SOP’s, Officer Delcambre testified as follows: 

Q. As a MDWFP officer it’s your duty to enforce safe boating laws, 
correct? 
 
A. Yes, sir. 
 
Q. That is not an operational (sic) duty. What I mean by that it’s a 

mandatory duty on your part as a conservation officer, correct? 
 
A. Yes, sir, it is. 
 
(Tr. 220-21) (Appellees’ R.E. 40-41). 

Q. Now as a conversation (sic) officer you had a duty on August 22nd, 
2009 to enforce the provisions of the statute [MISS. CODE ANN. § 59-
21-83]? 
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A. Yes 
 
(Tr. 222) (Appellees’ R.E. 42). 

Q. In other words, you don’t pick and choose when you want to 
enforce the boating regulations, do you? 

 
A. No, sir, I do not. 
 
(Tr. 229) (Appellees’ R.E. 45). 

Notwithstanding their admissions that they were duty bound to follow the 

statutory and procedural mandates without deviation, Delcambre and Thrash failed to 

do so.  After pursing Bernius down the straightaway between Bends 3 and 4, and 

around Bend 3, Bernius yielded to the blue lights and sirens and stopped just upriver of 

Bend 2.7  Once Bernius was stopped at Bend 2, Delcambre and Thrash were duty bound 

to follow the requirements of Mississippi law, as well as MDWFP SOP’s and issue 

Bernius a citation for reckless operation of his boat.  This citation should have been 

issued at Bend 2 where Bernius was stopped, however no citation was issued.   

In conjunction with the issuance of the citation, Delcambre and Thrash were 

required to inquire of the cause of Bernius’ reckless operation and to develop probable 

cause as defined by the SOP’s.  Instead, Delcambre and Thrash did nothing.  They did 

not question Bernius or his passenger, Bouie, about the operation of the boat. (Tr. 112) 

(Appellees’ R.E. 26).  They did not engage in conversation with Bernius to determine if 

he was slurring his speech or otherwise assess his sensory faculties. (Tr. 119) (Appellees’ 

                                                            
7 When testifying before the trial court Delcambre and Thrash denied “pursuing” 
Bernius at any time prior to the stop.  This testimony conflicts with the official MDWFP 
Report. (Tr. 131-132, 236-238) (Appellee’s R.E. 32-33, 48-50) (Appellant’s R.E. 77-79).   
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R.E. 30).  They did nothing to determine if Bernius was under the influence.  (Tr. 118) 

(Appellees’ R.E. 29). Moreover, Thrash, who was within approximately 10-15 feet of the 

Bernius boat and observed the presence of a wheelchair in the boat and that Bernius 

was wearing a colostomy bag, did not inquire or attempt to investigate whether Bernius 

was physically capable of operating his boat. (Tr. 113-114) (Appellees’ R.E. 27-28).   

Neither Delcambre nor Thrash attempted to view the inside of Bernius boat to see if 

empty alcohol containers were in plain view. (Tr. 247) (Appellees’ R.E. 55).  Thrash 

candidly admitted that while stopped at Bend 2, he did not even consider whether 

Bernius had been drinking.  (Tr. 120, 139) (Appellees’ R.E. 31, 34).  Instead of complying 

with the statutory and procedural mandates, the officers ignored them and directed 

Bernius to follow them approximately 150 yards down river and around an alleged 

dangerous blind Bend 2.     

It is beyond reasonable debate that the officers were acutely aware of their duty 

to strictly adhere to and enforce the safe boating laws and the MWDFP SOP’s.  

Likewise, it is beyond debate that both Delcambre and Thrash knowingly and 

intentionally abandoned their obligations as imposed by Mississippi statutes and 

MDWFP SOP’s.  Delcambre candidly admitted this during cross examination:    

Q. Right.  And that’s what I’m trying to establish with you.  I’ve heard 
100 times about you getting out of the bend.  Here is my question.  
When that stop occurred neither you nor Thrash followed the 
guidelines in determining whether or not there was further 
probable cause by using any of the evidentiary factors listed in 
subparagraph one, two, three and four, did you when you 
stopped him?  That’s a yes or no please. 
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A. No.  I never got close enough to him to observe any of that.  
 (emphasis added) 
 
(Tr. 266) (Appellees’ R.E. 62). 

Delcambre “never got close enough” to perform his duties because he chose not 

to.  Instead, Delcambre directed Thrash to order Bernius to continue to operate his boat.  

The trial court, based upon the evidence presented at trial, acted well within its 

discretion as the fact finder and appropriately determined that “The officers did not 

comply with the SOP’s in this case.”  (Appellant’s R.E. 50). 

The trial court’s finding that the officers’ decision to move into the straightaway 

exhibited a failure to exercise any care is likewise supported by the evidence offered at 

the trial.  The officers knew at the time of the initial stop that Bernius was recklessly 

operating his boat and that he was physically incapacitated. In ordering Bernius to 

move downriver, the officers were not acting in compliance with their own 

departmental standards which require an investigation to be conducted at the point of 

the stop. (Tr. 145) (Appellees’ R.E. 37). 

Thrash admitted it was a violation to allow Bernius to continue to operate his 

boat: 

Q. Now when I say, Officer Thrash, that no person shall operate a boat 
while under the influence of intoxicating liquor we can agree that – 
we say operate a boat or boat that is underway that applies to the 
operation of a boat for any distance in the river? 

 
A. Yes, sir. 
 
Q. Whether it is 10 feet, 20 feet, 200 feet or two miles, you agree with 

that? 
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A. Yes, sir. 
 
(Tr. 97) (Appellees’ R.E. 14). 

Likewise, Delcambre conceded the same: 

Q. . . . Will you agree that an intoxicated person or a person under the 
influence operating a boat for any distance on a public waterway is 
a serious risk to life and limb of others using the waterway? 

 
A. Yes. 
 
(Tr. 230) (Appellees’ R.E. 46). 

In their defense, the officers claimed that they were compelled to move from 

Bend 2 to the straightaway between Bend 1 and Bend 2, which was 150 yards down 

river.  The officers claimed this was necessary because Bend 2 is a blind and dangerous 

curve.  However, MDWFP failed to offer any supporting evidence, other than the 

officers’ self-serving testimony and a photograph which merely shows that there is a 

sharp curve at Bend 2.  Bend 2 did not contain any warning signs concerning a danger 

or hazard.  MDWFP did not offer any measurements indicating the width of the river or 

the width of the boats if lined up side-by-side.  Further, MDWFP did not offer any 

evidence as to why the three boats were required to be lined up side-by-side as 

compared to some other configuration.   

Nonetheless, the photographs of Bend 2 indicate that the three boats would not 

have extended into two-thirds (2/3) of the river notwithstanding the claims of the 

officers.  Trial Exhibit P-1, pp. MDWFP00132, (Appellees’ R.E. 97). Of course, there are 

sharp curves in most, if not all, of the Bends of the river. 
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There is a complete absence of any evidence, statistical or otherwise, that one 

Bend in the river is more dangerous than another. The “safer location” argument is 

nothing more than an excuse to justify the reckless disregard of clear statutory law and 

the SOP’s promulgated by the MDWFP. It is a non sequitur to advance the “safer 

location” defense, yet allow a boat operator with a BAC of .25 to operate his boat 

around a claimed dangerous Bend.  By not taking any action to maintain Bernius within 

their control or within their sight, they allowed him free reign to flee again traveling at a 

recklessly high rate of speed.8 Bernius, after narrowly missing one boat, crashed into 

and over the top of the boat occupied by the Webb’s, killing Christopher Webb and 

permanently injuring Shane Webb.  Had these officers not recklessly disregarded their 

mandated duties, they would have determined that Bernius was highly intoxicated and 

totally incoherent.  If they had done so, this terrible accident would have been avoided.  

 There is nothing to indicate that moving to the straightaway was consistent with 

safe boating practices because there is nothing in the record other than the officers’ self-

serving statements to indicate that the temporary stop was in a blind, dangerous curve.  

As the trial court correctly noted, a pier jutted out into the waterway requiring all 

boating traffic to move toward the center of the river as they navigated the bend.  

Clearly, the trial court had sufficient evidentiary basis to dispel the myth of the blind 

and dangerous Bend 2 excuse. 

                                                            
8 “It is perhaps surprising only to Thrash and Delcambre that Bernius did not follow 
them, but rather turned his boat in the opposite direction and continued his reckless 
operation of the boat until he struck the Webb boat.”  (Appellant’s R.E. 54). It was 
reasonable for the officers to anticipate that Bernius would flee again. 



28 

These officers were simply attempting to hide behind their failure to do anything 

by claiming that they did not have any reason to know they should have done 

something.  This circular reasoning defies logic.  The officers claimed ignorance of 

Bernius’ condition because they chose to do so.  

Officers Delcambre and Thrash, at the time they elected to consciously disregard 

Mississippi law and MDWFP SOP’s, were well aware of the appreciable risk to the 

general public by allowing Bernius’ continued operation of his boat to endanger life and 

limb.  It is unreasonable to allow someone observed to be physically impaired and to be 

endangering life and limb to continue to operate a boat.  The officers admitted as much.  

Reckless disregard occurs when the conduct involved evinces some appreciation of the 

unreasonable risk involved and a deliberate disregard of that risk with the high 

probability of harm.  Miss. Dep’t of Pub. Safety v. Durn, 861 So.2d at 995.  Thrash and 

Delcambre unquestionably appreciated the risk, yet chose to ignore it. 

 The following testimony by Officer Thrash establishes that he appreciated the 

risk of allowing Bernius to operate his boat while under the influence: 

 Q. Now you agree that on August 22nd 2009, it was your absolute duty 
as an officer employed by MDWFP to enforce the provision of that 
statute [§59-21-83] on all vessels that may be in operation in the 
river? 

 A. Yes, sir. 

 (Tr. 87) (Appellees’ R.E. 8). 
 
 Q. And you agree that it would be reckless for you to disregard 

enforcement of that statute.  Do you agree with that? 

 A. Yes, sir. 
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 (Tr. 88) (Appellees’ R.E. 9). 
 

Q. Now you will agree that on August 22nd, 2009 it was a danger and a 
hazard to other boaters and their passengers or to individuals who 
may be swimming in the river for another boat operator to operate 
a boat while under the influence of intoxicating liquor.  You will 
agree with that? 

 
A. Yes, sir. 
 

 (Tr. 92) (Appellees’ R.E. 11). 
 
Q. And you will agree that it would be reckless for you as a MDWFP 

officer to not enforce a state statute on a BUI operator? 
 
A. Yes, sir. 
 

 (Tr. 96) (Appellees’ R.E. 13). 
 
Q. You will agree that on August 22nd, 2009 there was a danger and a 

risk of injury, as I just said in the other questions, a risk of injury or 
death to other boaters and their passengers who may be using the 
river for another boat operator to operate a vessel in a reckless and 
dangerous manner? 

 
A. Yes, sir. 
 
(Tr. 92-93) (Appellees’ R.E. 11-12). 
 

Likewise, it is without question that Officer Delcambre appreciated the risk: 
 
Q. . . . Will you agree that an intoxicated person or a person under the 

influence operating a boat for any distance on a public waterway is 
a serious risk to life and limb of others using the waterway? 

 
A. Yes. 
 

 (Tr. 230) (Appellees’ R.E. 46). 

Q. You told me it would be reckless on your part to not be concerned 
if Bernius was under the influence when he was stopped and I’m 
asking you this question.  Truthfully when Bernius was stopped 
out there on August 22nd, 2009, as reflected on the Bates number 
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132, you had absolutely no concern about whether he was 
drinking? 

 
A. At that point – 
 
Q. Isn’t that true? 
 
A. At that point no, we was trying to get out – and the reason for that 

was where they was – Officer Thrash and Bernius was it was in that 
dangerous bend and at that point I was trying to get him out of the 
bend. 

 
(Tr. 257) (Appellees’ R.E.  58). 
 
Q. But two questions ago I asked you if it would be reckless on your 

part to  not be concerned if Bernius was under the influence and 
you admitted twice that it would be reckless? 

 
A. Yes. 
 
Q. Now, Officer Delcambre, you knew that Bernius had been 

operating his boat in a dangerous and reckless manner, didn’t you? 
 
A. Yes, sir. 
 
(Tr. 258) (Appellees’ R.E. 59). 
 

 MDWFP’s statement in its brief that the officers slowed Bernius and did not 

allow him to continue to recklessly operate a boat or operate a boat at an unreasonable 

speed defies logic because that is exactly what occurred in this case.  When the officers 

initially observed Bernius, he was recklessly operating his boat at an excessive rate of 

speed and in an uncontrollable manner. Even though he was endangering life and limb 

and even though it was dangerous to operate a boat while under the influence, they 

directed Bernius to continue the operation of his boat.  As Bernius disappeared from 
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sight, he turned and sped back upriver on the wrong side of the river narrowly missing 

one boat and then colliding with and propelling over the top of the Webb boat.  

 The officers appreciated that Bernius was endangering the public in the manner 

he was operating his boat.  Simply put, they did not stop Bernius as required by 

Mississippi law, as well as MDWFP SOP’s.9  A stop is a temporary detention to address 

the violation that warranted the stop.  Obviously this never occurred.   

 A risk is a danger which is apparent or should be apparent to someone in the 

position of the actor.  At the very least, it should have been apparent to Delcambre and 

Thrash that there was an unreasonable risk in allowing Bernius to continue to operate 

his boat.  Here, MDWFP wants to hide behind its officers’ ignorance as an excuse for the 

officers’ failure to follow the law.  The implication of this argument is that since the 

officers did not know what the law required, how could they be held accountable for 

not knowing that that there was an unreasonable risk in allowing Bernius to operate his 

boat. 

 Here, the risk of harm should have been reasonably anticipated by Officers 

Thrash and Delcambre.  Through basic observation skills, the officers were able to see 

the following: 

1. Bernius was operating his boat at an excessive rate of speed; 

2. Bernius was operating his boat in a reckless and uncontrollable manner; 

3. Bernius was wearing a colostomy bag; and 

                                                            
9  A stop is a temporary detention to address the violation that warranted the stop.  
Obviously this never occurred.   
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4. Bernius had a wheelchair in the boat.  

Each of these observations is a “red flag” requiring detention to determine why Bernius 

was behaving in such a reckless manner. 

 In applying sovereign immunity to the facts in this case, the trial judge properly 

found that Delcambre and Thrash consciously disregarded the risk Bernius would flee 

again.  The record is replete with testimony that Delcambre and Thrash consciously 

disregarded the risk that Bernius would flee.   

 Even excluding the issue of Bernius’ intoxication, the officers admitted that there 

was a probability of harm to others by allowing someone who was recklessly operating 

a boat to continue to do so. (Tr. 92-93) (Appellees’ R.E. 11-12).  Certainly included 

within this category of reckless boat operation would be a the realization that Bernius 

would flee.  In failing to address the infraction (speeding and reckless operation of the 

boat), the officers essentially gave Bernius a free pass. 

 The record also establishes that the officers did not restrict Bernius in any 

manner.  They did not sandwich Bernius between the two of them with Delcambre in 

the lead and Thrash in the rear.  They did not tow his boat down river until such time as 

they could make a proper assessment.  (Tr. 139) (Appellees’ R.E. 34).  And, they 

intended that Bernius continue to operate his boat for at least 150 yards. 

 MDWFP’s position that it should not be held accountable for the officer’s failure 

to conduct a BUI screening is implausible.  According to SOP 07/03, it is the mission of 

the department to enforce the laws “so as to protect all persons from injury and/or loss 
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of life and to safeguard property.”  The officers are directed by MDWFP to 

“meticulously” protect all persons from injury and/or loss of life: 

1. Stop boats that are underway that are being operated in a negligent 
or reckless manner; and 
 

2. Ascertain if there is further probable cause to suspect that the 
operator is under the influence of alcohol, drugs, or a controlled 
substance by looking for slurred speech, poor balance, bloodshot 
eyes or other behavioral abnormalities. 

 
 Thrash did nothing more than momentarily detain Bernius.  He did not instigate 

a stop.  Had he done so as the statute requires, he would have determined the basis for 

Bernius bizarre conduct. Further he would have assessed the signs of intoxication:  

slurred speech, poor balance, bloodshot eyes and other behavioral abnormalities.  A 

person with a BAC of .25, three times the legal limit, is on the threshold of 

unresponsiveness. 

 A thorough review of the SOP will reveal that it is not optional or discretionary 

and does not empower the officers to graft an exception by allowing a rampantly 

intoxicated boat operator to motor around a heavily traveled river looking for a “safe” 

area to conduct the stop.  Doing so allows boaters who are committing infractions to 

continue to operate their boats, and inherent in that is a conscious disregard of the 

obligation to protect all persons from injury and/or loss of life. Officers Thrash and 

Delcambre did exactly what the department’s mission endeavors to prevent.   

 One of the U.S. Supreme Court cases cited by the MDWFP in its footnote no. 6, 

Rodriguez v. United States, 135 S.Ct. 1609; 191 L.Ed.2d 492 (2015), is particularly 



34 

instructive factually as to what is accomplished during a routine traffic stop like what is 

contemplated in MDWFP’s SOPs.     

 In Rodriguez, a motorist was pulled over at approximately 12:06 a.m. for veering 

slowly onto the shoulder and back onto the road in violation of Nebraska law 

forbidding driving on highway shoulders.  191 L.Ed.2d at 496.  The officer in Rodriguez 

(1) approached the vehicle; (2) identified himself; (3) asked the driver why he was 

driving on the shoulder; (4) listened to the driver’s answer; (5) gathered the driver’s 

license, registration, and proof of insurance; (6) asked the driver to accompany him to 

the patrol car which he declined; (7) ran a records check on the driver; (8) asked for the 

passenger’s license and questioned him regarding their trip; (9) listened to the 

passenger’s response; (9) completed a records check on the passenger; (11) called for a 

second officer; (12) wrote a warning ticket for driving on the shoulder of the road; and 

(13) returned to the vehicle to issue the written warning which concluded around 12:27 

or 12:28.  Id. at 496-97.  At this point, the stop had lasted approximately twenty-one (21) 

or twenty-two (22) minutes.  This stop stands in stark contrast to the three to five 

second stop conducted by the MDWFP officers. 

 The same mission applies in this case as is clearly set forth in SOP 4.01 and SOP 

07/03.  In conducting the stop, the officers were required to determine the reason 

Bernius was operating his boat in a reckless manner and decide whether to issue a 

citation.  They were further required to determine if there was reasonable suspicion and 

probable cause to believe that Bernius was boating under the influence.  Had they 
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checked his license, the boating registration, etc., they would have been able to serve the 

objective of ensuring that this boat was operated safely and responsibly.  They did not. 

 Here, Delcambre, the senior officer, knew that Bernius was endangering life and 

limb but stopped him for only a brief moment.  (Tr. 242) (Appellees’ R.E. 52).  

Delcambre moved so far down river that he could no longer see Bernius .  (Tr. 245) 

(Appellees’ R.E. 54).  He did not intend to question Bernius, an operator who he 

appreciated was endangering life and limb, until Bernius operated his boat another 150 

yards down river (TR. 251) (Appellees’ R.E. 56).  Only at that point did he intend to 

question Bernius as to why he was operating the boat in a reckless manner and then 

determine if Bernius was impaired.  (Tr. 251-52) (Appellees’ R.E. 56-57). 

 Based upon the overwhelming evidence adduced at trial, including the 

admissions of both Delcambre and Thrash, it is beyond any reasonable doubt that both 

officers not only consciously disregarded the requirements imposed upon them by 

Mississippi law, as well as departmental procedures, but also made the decision to 

ignore the requirements knowing the risks an innocent citizen and family would be 

subjected to while enjoying the river on that Saturday afternoon.  (Tr. 239, 287-88) 

(Appellees’ R.E. 51, 54-65). 

  The trial court carefully considered  a number of cases applying MISS. CODE 

ANN. § 11-46-9(1)(c), including police pursuit cases, and correctly concluded that this 

case was more in line with a failure to detain case.  MDWFP urges that the trial court’s 

treatment of this case as a failure to detain case constituted an erroneous application of 

the reckless disregard standard.  MDWFP’s assertion is incorrect. 
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 As the trial court correctly determined, Officers Delcambre and Thrash had 

pursued Bernius after they initially observed him speeding and operating his boat in a 

reckless manner.  Then they temporarily stopped Bernius and ordered him to proceed 

down river without regard to his physical and sensory impairments.  At this point, the 

pursuit had ended. (Appellant’s R.E. 042).  After the officers ordered Bernius to follow 

them downriver, unlike a pursuit case, the officers were both in the lead and Bernius 

followed behind.  There was no pursuit.  The officers had completely lost sight of 

Bernius when he turned around and sped away, and neither was in pursuit.  

(Appellant’s R.E. 042).  By the time the officers realized that Bernius was no longer 

following them, and they turned back upriver, the accident had already occurred.  

(Appellant’s R.E. 042). 

 It is disingenuous for MDWFP to now fault the trial judge for determining that 

this case is not a pursuit case for which the ten pursuit factors should be applied since 

they did not suggest to the trial judge that she should review and consider the ten (10) 

pursuit factors.  (Appellant’s R.E. 042).  In fact, MDWFP urged that “failure-to-arrest” 

cases should guide the court.  But the trial judge comprehensively distinguished the 

“failure-to-arrest” cases, leaving MDWFP to abandon this theory and search for another 

avenue of cover.   

 Significantly, however, in the failure-to-arrest cases relied on by MDWFP, the 

trial judge noted that the officers actually performed an investigation, gathered 

evidence and information, and made an informed decision.  None of those significant 

events occurred in this case. 
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 The court determined that this case was similar to City of Jackson v. Brister, 838 

So.2d 274 (Miss. 2003), a case in which the law enforcement officers allowed a check 

forger to leave a bank parking lot and flee.  The officers failed to block the vehicle from 

leaving, violated their own policy regarding pursuits, allowed a rookie officer to take 

the lead, pursued through a heavily populated area, and the vehicles involved were 

speeding.  The Brister court held that the officers exhibited “conscious indifference” by 

failing to comply with their existing governing policy regarding pursuits and should 

have reasonably expected that by failing to adhere to the policy there was the possibility 

of adverse consequences. 

 Similarly, Thrash took the lead in this case even though he had never been 

involved in a BUI case and had only completed his BUI training two (2) months prior.  

The officers stopped Bernius but then allowed him to continue without insuring that he 

would comply with their instructions. Although Bernius was physically incapacitated,  

his sensory functions impaired, and seconds earlier was operating his boat at a high rate 

of speed in a reckless manner, the officers did nothing. 

 Notably, in Brister, the Court placed a heavy emphasis on the department’s 

failure to follow departmental procedure in determining that the officers exhibited 

“conscious indifference.”  It is hard to fathom that MDWFP can claim that Brister is 

distinguishable because in that case the officers violated a policy concerning pursuits 

but here there is no MDWFP policy regarding how Delcambre and Thrash were to 

handle a “traffic stop investigation in an area they deemed too dangerous in which to 

remain.” 
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In this case, there are boating statutes and two SOPs governing this situation.  

The SOPs provide clear guidelines for the process.  SOP 07/03, which provides the 

guidelines for enforcing the Alcohol Boating Safety Act, instructs the officers that the 

policy is to be meticulously followed so as to “protect all persons from injury and/or 

loss of life and to safeguard property.”  The guidelines make no provision for moving a 

boat to another location after the stop is made.  

 SOP 07/03 provides that “the effort to establish BUI will begin after an Officer’s 

stopping of a watercraft, which is underway.”  An officer stops a boat after observing 

that it is being operated in a negligent or reckless manner.  Once a boat has been 

stopped, the officer then proceeds to ascertain if there is further probable cause to 

suspect that the operator is under the influence.  This SOP makes no allowance for an 

officer to determine that one situation is more dangerous than another.  The trial court 

correctly noted that the word “will” is mandatory, not permissive.  Wicks v. Mississippi 

Valley State Univ., 536 So.2d 20, 22 (Miss. 1988).   MDWFP is attempting to graft 

discretion into the SOP where none exists.  

II. THERE EXIST SUBSTANTIAL, CREDIBLE AND REASONABLE EVIDENCE 
WITHIN THE RECORD WHICH SUPPORTS THE TRIAL COURT’S 
DETERMINATION THAT THE FAILURES OF THE MDWFP OFFICERS 
WERE THE SOLE PROXIMATE CAUSE OF THIS TRAGIC EVENT. 
 

 This terrible accident would not have occurred but for the actions of MDWFP 

officers Delcambre and Thrash. 

 At trial, MDWFP never argued that Bernius’ conduct was an intervening and 

superseding cause of the accident.  Moreover, although MDWFP purported to designate 
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its officers as expert witnesses, they did not opine as to the cause of this event.  Most 

significantly, MDWFP’s counsel agreed that the trial court’s determination should be all 

or nothing regarding apportionment of fault, i.e., the officers acted with reckless 

disregard or they did not, but MDWFP never argued that Bernius’ conduct was a 

superseding, intervening cause of the accident.10 (Tr. 445-447) (Appellees’ R.E. 94-96).  

Consequently, MDWFP has waived this argument on appeal. Nonetheless, superseding, 

intervening cause is inapplicable in this case because Bernius’ conduct was not 

independent of the original negligence on the part of the MDWFP officers.  

 Officers Delcambre and Thrash agreed that the boating statutes and MDWFP 

procedures must be followed.  The statutes and procedures do not make any allowance 

for individual officers to move the location of a stop.  The BUI SOP, SOP 07/03 provides 

that its procedures are to be “meticulously” followed.  Nonetheless, these officers 

ordered Bernius, who they personally observed engaged in criminal conduct, to move 

to a straightaway 150 yards down river.  They contend that Bernius agreed to do so and 

use this to as a justification for MDWFP’s superseding, intervening defense.  

 Of course, the tragic facts here beg the question:  Why would MDWFP expect an 

individual who was knowingly and egregiously violating the Mississippi boating laws 

(speeding so fast that his boat is skipping over the water and is out of control) to 

comply with an order given by an officer when there was no reason for him to do so?  

                                                            
10 (Tr. 445-447) (Appellees’ R.E. 94-96).  During a colloquy with the Court and in 
response to the Court’s inquiry, MDWFP acknowledged it had not offered any proof of 
comparative negligence. The issue of a superseding intervening cause was never argued 
to the trial court.   
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Certainly, if even one of the officers had been following Bernius, it would be reasonable 

to expect that he might have done so.  But here, Thrash and Delcambre left Bernius 

completely unmonitored on a busy waterway with an opportunity to flee, and he did 

so.  These officers, with their poor law enforcement skills, were the proximate cause of 

this accident, and Bernius’ actions, though unlawful, were not an intervening and 

superseding cause of this accident.  Thrash and Delcambre’s failure to follow MDWFP’s 

policies set into motion the series of events that caused this accident. 

 Even assuming the officers deemed the area of the river where Bernius stopped 

too dangerous to conduct a stop, they did not have any authority to order him to 

continue to operate his boat downriver.11  The officers did not have any discretion to 

order him to move any distance before conducting the traffic stop.  The officers could 

not delay their enforcement of the laws until such time and at such location that they 

deemed safe. 

 As the trial court noted, these officers’ “poor law enforcement skills” which 

included preceding him and taking no precautions to restrict his movements or insure 

his safe operation of his boat caused this accident.  Thus, Bernius’ actions were not an 

intervening, superseding cause. 

                                                            
11 The trial court noted credibility issues with the officers’ “well-rehearsed mantra of 
Bend 2 being a blind, dangerous curve,” but found that these assertions were not 
supported by evidence in the record.  According to the trial judge, the officers simply 
made a “bald assertion, providing no measurements, no photographs of what might be 
seen by approaching boats, or such.”  In a bench trial, the court sitting in a bench trial 
and serving as the trier of fact, has sole authority to determine the credibility of 
witnesses.  Thomas v. Miss. Dept. of Public Safety, 882 So.2d 789, 797 (Miss. Ct. App. 2004). 
Moreover, it is an inconsistent argument that Bend 2 was dangerous, yet not so 
dangerous for a boat operator with a BAC of .25 to navigate. 
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 A superseding cause is an independent and unforeseen act by a third person 

which follows the defendant’s negligence and which is the substantial factor in causing 

the plaintiffs’ injuries.  Howell v. Equipment, Inc., 170 So.3d 592 (Miss. Ct. App. 2014).  It 

is “an act of a third person or other force which by its intervention prevents the actor 

from being liable for harm to another which his antecedent negligence is a substantial 

factor in bringing about.”  Causey v. Sanders, 998 So.2d 393, 405 (Miss. 2008) (quoting 

Southland Mgmt. Co. v. Brown, 730 So.2d 43, 46 (Miss. 1998).  In order for there to be a 

superseding cause, the intervening negligence must be “independent” of the original 

negligence.  Saucier v. Walker, 203 So.2d 299, 304 (Miss. 1967).  The original wrongdoer, 

(i.e. MDWFP), is not absolved of its liability if its negligence put in motion the agency 

by or through which injuries were inflicted.  Howell, 170 So.3d at 599. 

 As the Mississippi Supreme Court has noted, because the question of 

superseding, intervening cause is inextricably tied to causation, it is difficult to imagine 

a circumstance where the issue would not be one for the trier of fact.  Entrican v. Ming, 

962 So.2d 28, 36 (Miss. 2007). 

 Clearly, this is a case where the defense of superseding, intervening cause is 

inapplicable.  Bernius’ actions were not independent of the original negligence.  Officers 

Delcambre and Thrash set into motion a series of uninterrupted events which resulted 

in the violent death of Christopher Webb and permanent, neurological injuries to Shane 

Webb. It should be reasonably anticipated that if you stop someone engaged in criminal 

conduct, yet allow him to continue to operate his boat unabated, he will flee at the first 

opportunity.   
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 MDWFP relies on Robinson v. Howard Bros. of Jackson, Inc., 372 So.2d 1074, 1075 

(Miss. 1979) and Permenter v. Milner Chevrolet Co., 91 So.2d 243 (Miss. 1956) in support of 

its superseding, intervening argument.  Both cases are clearly distinguishable, 

particularly as to the issue of foreseeability. 

In Robinson, the defendant sold a pistol and ammunition to a minor which was a 

violation of a statute.  However, the Court found that the incident of his criminal act of 

murder was not foreseeable in spite of the wrongful sale.  The employee who sold the 

pistol knew the perpetrator, and there was an absence of any evidence to indicate a 

previous criminal record or a propensity to handle firearms in a dangerous manner. 

Here, unlike Robinson, Bernius was engaged in criminal conduct in the operation 

of his watercraft in the presence of Officers Delcambre and Thrash. Moreover, Thrash  

observed that Bernius was wearing a colostomy bag and observed the wheelchair in the 

boat. One need not be steeped in the discipline of neurology to realize that Bernius was 

suffering from a significant physical impairment.  Thus, there was reason to anticipate 

that he might flee again if not brought under the control of the officers. 

In Permenter, the auto company left a key in the ignition of an unattended 

vehicle.  A thief subsequently came along, stole the vehicle, drove the auto for some 

distance and then struck the vehicle in which the plaintiff was a passenger.  The car 

thief was a third person operating completely independent of the dealership employee 

who left the key in the ignition.  In this case, Bernius was not a stranger to the situation.  

MDWFP’s actions put in motion Bernius’ actions through which the injuries were 

inflicted.  This is not a matter of consecutive wrongs done by independent agents but is 
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a series of events triggered by the reckless actions of MDWFP law enforcement officers 

in the first instance. 

              
 

CONCLUSION 
              

 
 After hearing all of the evidence, the trial court made a finding of reckless 

disregard.  The basis for this finding was in significant part tied to the testimonial 

admissions of the two officers involved in this tragic accident on August 22, 2009.  The 

stark reality is MDWFP cannot change or explain away the gross departures from the 

SOP’s, all of which is underscored by the testimonial admissions of the officers.   

 Officers Delcambre and Thrash admitted they were obligated to enforce, without 

exception, the boating laws of Mississippi, including the Alcohol Boating Safety Act, as 

well §59-21-83, and that it would be reckless for them not to do so.  Likewise, the 

officers admitted they were familiar with the department SOP’s 04.01 and 07/03 and 

that they were required to meticulously adhere to these SOP’s without exception.  

Suffice it to say, the procedures applicable to this stop were well defined and 

understood by the officers.     

 Notwithstanding the admissions that they could not deviate from the SOP’s and 

the statutory enforcement statutes, Officers Delcambre and Thrash pursued a path of 

willful blindness. Rather than conducting the required “stop” of Bernius at Bend 2, they 

simply ignored the well-established departmental mandates with a full appreciation of 

the attendant and unreasonable risk of harm to the boating public.  They admitted they 
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knew of the risk and that it would be reckless not to strictly enforce the statutes and 

SOP’s.  Officers Delcambre and Thrash knew it was a violation to allow Bernius to 

continue to operate his boat on the river, yet instructed him to operate his boat another 

150 yards or more.  This was not a temporal lapse on the part of the officers because 

they had just chased the reckless and high speeding Bernius around 2 bends in the river 

as he ignored the blue lights. 

  MDWFP and its officers offered the excuse of the blind and dangerous Bend 2,  

but offered no evidence to support its bald assertion of a dangerous bend in the river, 

other than the testimony of its officers.  The officers are the very same officers whose 

credibility was repeatedly challenged at trial and ultimately questioned by the trial 

court.  While claiming the bend was dangerous in one instance, they allowed the highly 

intoxicated Bernius to operate his boat around the same dangerous bend in another 

instance.   

The decision of the officers to allow Bernius to continue to operate his boat was 

made with a full appreciation that a reckless operator, who was not excluded as a 

severely intoxicated and incapacitated operator, would likely cause death or serious 

injury to recreational boaters.   

  MDWFP’s next attempt to evade responsibility for its actions presents in the 

form of a superseding intervening cause defense.  The facts of this accident, as well as 

the representations of MDWFP to the trial court, belie this assertion. Moreover, had the 

officers simply followed the statutory and procedural mandates, the accident would not 

have occurred.    This determination of causation was very fact intensive.  
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 MDWFP now seeks to have this appellate court substitute its judgment for the 

judgment of the trial judge who had the opportunity to observe hours of cross-

examination while assessing the credibility and demeanor of the officers throughout 

direct and cross examination.   

 The trial court’s opinion and order in this case are well supported by substantial, 

credible and reasonable evidence and should not be disturbed.    

 RESPECTFULLY SUBMITTED, this the 20th day of April, 2016. 

     CANDACE WEBB and THOMAS HARPER,  
     APPELLEES 
       
     BY: /s/  JOE SAM OWEN (MS Bar No. 3965) 
 

/s/ ROBERT P. MYERS, JR. (MS Bar No. 9007) 
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