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IN THE SUPREME COURT OF MISSISSIPPI 

TIMOTHY VIVIANS APPELLANT 

vs. CASE NO. 2014-CA-01828-COA 

BAPTIST HEALTH PLEX, BECKY VRIELAND 
AND HELEN WILSON 

PETITION FOR WRIT OF CERTIORARI 

APPELLEES 

COMES NOW, the Appellant, by and through the undersigned counsel of record, 

pursuant to Rule 1 7 of the Mississippi Rules of Appellant Procedure and files this his Petition for 

a Writ of Certiorari and in support thereof would state and show the following: 

I. STATEMENT OF THE ISSUES 

A. The Court of Appeals erred when it did not consider the fact that the Appellee 
Baptist Health Plex had actual knowledge of a danger to its invitees to include the Appellant who 
used its therapy pool. The Court's decision stands in conflict with published Supreme Court 
Decisions and should be reviewed and reversed. 

B. The evidence of subsequent slips and falls on the therapy pool steps should have 
been admitted because they tend to establish that the steps posed a dangerous condition. Most, if 
not all of them, were substantially similar enough to Vivians' fall to pass evidentiary scrutiny. 

C. Discussions by Baptist employees concerning Resurfacing the Therapy Pool 
should be admissible. 

II. STATEMENT OF THE CASE 

The underlying lawsuit arose when the Appellant, Timothy Vivians (hereinafter 

"Appellant" or "Vivians") slipped and fell on the therapy pool steps in the Baptist Healthplex 

(hereinafter "Baptist") on February 12, 2008. On February 16, 2010, he filed his Complaint in 
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the Circuit Court of the First Judicial District of Hinds County, Mississippi seeking damages as a 

result of the injuries he sustained on the premises. The parties have stipulated that the Appellant 

is an invitee for purposes of this case. 

During discovery, one of Baptist's 30b6 designees testified that Baptist knew and was 

aware of a "risk" to its invitees who used the therapy pool. He further testified that he and other 

members of Baptist's staff discussed actions to take to address incidents of people slipping and 

falling in the lap pool area and therapy pool area. R. at 155. He testified that the timing of this 

discussion occurred in 2005. Rat 159; approximately three years before Vivians slipped and fell 

on the therapy pool steps. 

On June 6, 2014, Baptist moved for summary judgment. On June 13, 2014, the Appellant 

responded to the Motion. On August 21, 2014, the trial court granted the Motion for Summary 

Judgment. On September 1, 2014, Vivians filed a Motion to Reconsider and explicitly raised as 

a basis for the Motion that Baptist had actual knowledge of a dangerous condition which caused 

the Appellant's injury; reasoning that if Baptist employees discussed resurfacing the therapy pool 

in 2005 to "reduce the risk'' to our members, then Baptist was aware of a dangerous condition in 

2005 and accordingly there was a genuine issue of fact that should preclude summary judgment. 

Rat 200. On December 3, 2014, the Motion to Reconsider was denied. 

On June 7, 2016, the Mississippi Court of Appeals affirmed the grant of summary 

judgment and ruled that there were no non-obvious dangers of which Baptist failed to warn. 
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III. ARGUMENT 

A. The Court of Appeals erred when it did not consider the fact that the 
Appellee Baptist Health Plex had actual knowledge of a danger to its invitees 
to include the Appellant who used its therapy pool. The Court's decision 
stands in conflict with published Supreme Court Decisions and should be 
reviewed and reversed. 

A Plaintiff can succeed on a premises liability claim upon showing either that a defendant 

created a dangerous condition1 or that a defendant possessed actual or constructive knowledge of 

a dangerous condition in sufficient time to remedy it. Jones v. Imperial Palace of Miss., LLC, 

14 7 So. 3d 318, (Miss. 2014 ). A premises owner who creates a dangerous condition is 

presumed to know its existence. Id. 

In the instant case, the Appellant elicited evidence in discovery that was sufficient to 

create a genuine issue of material fact that Baptist had actual knowledge of a dangerous condition 

in sufficient time to remedy it. When Vivians took the 30b6 deposition of Baptist on December 

18, 2013, the following evidence was obtained. 

Q. (By Mr. Brown) Concerning the decisions 
on the handrail, the abrasive covering on the pool 
deck, and the surface replastering in the therapy 
pool, Mr. Carpenter, as you sit here today, do you 
know when the decision was made to undertake those 
projects? 

A. A specific date, no, sir. 
Q. Okay. I don't want to invite you to 
speculate because you don't have to speculate. But 
do you have any personal knowledge as you sit here 
today that would lead you to conclude one way or 

1 If this Honorable Court finds from the record that the therapy pool steps posed a 
dangerous condition, Baptist has never asserted in this matter that any other entity was 
responsible for the condition of them, thus the Appellant would submit that the record establishes 
that Baptist created the dangerous condition and the Appellant would not be required to show 
actual or constructive notice of the danger. 
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another as to whether it was after February 12th of 
2008 when these decisions were made? 

A. No. As it relates to some of the incident 
reports that you have, I think obviously there are 
reports of falls prior to 2008. So I think the 
wrapping was probably applied to the handrails prior 
to that. But I'm not specific as to the date that 
the pool was replastered. 
Q. Okay. 
A. Did that answer? 
MS. LEDFORD: You don't--you don't know. 
Just don't guess. Neither one ofus want you to 
guess. 
Q. (By Mr. Brown) Let me jump down to number 
14, Mr. Carpenter, the identity of the person who 

made those decisions to add the additional wrappings 
to do the resurface -- the surface replastering and 
to add the PVC coverings. Who made -- who made the 
decision to do those projects? 
A. It was discussed as a staff on what 
actions that we could take to improve the safety of 
that area. But ultimately, I made the final 
approval to make the purchase. 
Q. On each of those three projects? 
A. Yes, sir. 
Q. And your -- your position at the time in 
2008 was director of the Baptist -- what was your 
exact position as -- as of February 2008? 
A. I was the executive director for the 
Baptist Healthplex responsible for the operations in 
Clinton and Jackson. 
Q. Okay. And you said you all discussed it 
as a staff, and I don't -- I don't want to belabor 
this, but how many people, if you recall, comprised 
your staff at this time? 
A. It was a staff of the Clinton Healthplex, 
which would have been the maintenance director, the 
aquatic coordinator, the fitness director, 
membership, and program director. 
Q. One more time, please. 
A. Myself, the maintenance director, the 
fitness director, our aquatic coordinator, 
membership, and program director. 
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Q. Counting yourself, that would be five 
people? 
A. Yes, sir. 
Q. The maintenance director was Mr. Bobby 
Puckett? 
A. Yes, sir, that's correct. 
Q. Who would have been the fitness director 
at this time? 
A. Patrick Conn. 
Q. Who would have been the aquatics 
coordinator at this time? 
A. My aquatic coordinator at that time, this 
is 2005 --
MS. LEDFORD: '08. 
A. Between 2005 and 2008 or 2008? 
Q. (By Mr. Brown) When the decision was made 
to do these proiects. 
A. The aquatic coordinator at that time was 
Jennifer Skelton. 
Q. And to try to have the most clear record 
as possible, what time would this have been in terms 
of year, if you remember? 
A. A specific month during the year? 
Q. What year? 
A. Probably sometime in 2005. 
Q. And Jennifer Skelton would have been the 
aquatic coordinator at that time? 
A. Yes, sir, I believe that's correct. 
Q. And who would the membership and program 
director have been? 
A. '05 wasn't him. I'm trying -- I've had 
turnover in that position quite a bit and I -- I can 
find out, but I do not know specifically who my 
membership person was in 2005. 
Q. What were the circumstances related to the 
decision to add the additional wrappings the -- to 
resurf -- to -- to rep laster the surface of the 
therapy pool and to add the PVC covering? 
A. To try to improve the facility and 
increase the safety of the members and reduce the 
risk to our members. 

R 156-159. At the time Mr. Carpenter was deposed, the surface of the lap pool had not been 
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replastered. Rat 164. The resurfacing of the therapy pool had been completed. 

The above-referenced testimony demonstrates that Baptist had actual knowledge of a 

dangerous condition. The knowledge of an employee is imputed to the Defendant company. 

Further, it demonstrates that Baptist had this knowledge in sufficient time to remedy the danger 

before it caused the Appellant's injury because he slipped and fell on the therapy pool steps many 

months later. The Appellant submits that in accord with this Court's premises liability precedent, 

Baptist was aware of the danger soon enough that reasonable inspections would have led to the 

discovery of the hazard. Moreover, in this case, the evidence reveals that the hazard was in fact 

discovered and known by Baptist as shown above. Accordingly, Baptist had a duty to warn 

Appellant of this danger because it was not known to Vivians as it was to Baptist. The danger 

was not readily apparent to Vivians. The record reflects that Baptist failed and breached its duty 

to warn Vivians inasmuch as Baptist did not inform Vivians that the therapy pool posed a risk; so 

much so that Baptist had plans to resurface it. 

In this case, the Appellant came forward with evidence that the Appellee had actual 

knowledge of a dangerous condition. In failing to address the issue of actual knowledge, the 

Court of Appeals rendered a decision which is in conflict with published Supreme Court 

Decisions, to include the Jones case cited above. In focusing only on the one previous fall on the 

therapy pool steps before Vivians fell on them, the Court of Appeals focused on constructive 

notice but erred in not considering whether evidence of actual knowledge was sufficient to create 

a genuine issue of fact. 

B. The evidence of subsequent slips and falls on the therapy pool steps should 
have been admitted because they tend to establish that the steps posed a 
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dangerous condition. Most, if not all of them, were substantially similar to 
Vivians' fall to pass evidentiary scrutiny. 

The Appellant stated that as he entered the therapy pool, he slipped while he was holding 

on to the rail. R. 69. After the Appellant slipped and fell on the therapy pool steps, five (5) other 

members of the Baptist Health Plex slipped and fell on the therapy pool steps within a two and 

one-half year period. R. 111, R. 112, R. 113, R. 114 R. 115. Two of them stated that they were 

holding on to the rail just as Mr. Vivians did. These subsequent slips and falls are strong 

circumstantial evidence of a dangerous condition especially when coupled with Baptist's 

testimony that its staff members discussed resurfacing the therapy pool around the time that Sue 

Dockery fell on the therapy pool steps in 2005 and long before the other slips and falls occurred. 

This instant case does not present circumstances where the plaintiff slipped in a huge parking lot, 

gave a statement that he was not sure what made him fall, and tried to submit as evidence other 

instances of people who fell in the parking lot, as in the case of Yoste v. Wal-Mart Stores Inc., 

822 So. 2d 935 (Miss. 2002); a case that was allowed to go to the jury. The instant case presents 

a chain of slip and falls under substantially similar conditions. 

C. Discussions by Baptist employees concerning Resurfacing the Therapy Pool 
should be Admissible. 

In the record on appeal and in the briefing, the Appellant has highlighted the fact that 

long before he had his accident in the Baptist Therapy Pool, Baptist had decided to resurface the 

therapy pool. Baptist was questioned extensively about this matter. Even if this Honorable 

Court is convinced that the resurfacing of the therapy pool was subsequent to the Appellant's slip 

and fall, and therefore not admissible, the analysis and evidence why Baptist decided to resurface 

the therapy pool is not prohibited by the rule. Brazos River Authority v. G.E. Ionics, 469 F. 3d 
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416,430 (Fifth Cir. 2006). Baptist testified at length that the purpose of resurfacing the therapy 

pool was to make it safer, to decrease risk and in response to numerous slips and falls. 

Accordingly, even if the Court concludes that the therapy pool was subsequently resurfaced, all 

facts and evidence to include Baptists' testimony concerning why it was resurfaced is not 

precluded by Mississippi Rule of Evidence 407 and should therefore be considered in opposition 

of summary judgment. 

IV. CONCLUSION 

This case was dismissed pursuant to a Rule 56 motion for summary judgment. 

Mississippi law is clear that at that stage, the facts must be viewed in the light most favorable to 

the non-moving party. Pigg v. Express Hotel Partners, LLC, 991, So. 2d 1197 (Miss. 2008.) 

Viewing the facts in the light most favorable to the Appellant, Mr. Vivians, this Court should 

conclude that there is a genuine issue of material fact as to whether Baptist knew that the therapy 

pool surface posed a dangerous condition in sufficient time to remedy it. In Pigg, this Court 

reversed a grant of summary judgment and concluded that the jury must be allowed to decide 

whether Holiday Inn breached its duty. Finally, this Court concluded that "it is generally for the 

trier of fact to say whether circumstantial evidence meets the test. Because the instant case was 

decided at the summary judgment stage, and in light of the evidence presented, this is another 

reason why the Court of Appeals opinion is in conflict with prior published decisions of this 

Court. The order of the Court of Appeals should therefore be reviewed by the Mississippi 

Supreme Court and ultimately reversed. 

RESPECTFULLY SUBMITTED, this the 8th day of November 2016. 

TIMOTHY VIVIANS 
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Attorneys and Counselors at Law 
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I, Howard R. Brown, attorney for the Plaintiff, do hereby certify that I have this day 

served a true and correct copy of the above and foregoing instrument to the following: 

Wade G. Manor, Esq. 
SCOTT SULLIVAN STREETMAN FOX 
Post Office Box 13847 
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HINDS COUNTY CIRCUIT COURT JUDGE 
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