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CERTIFICATE OF INTERESTED PARTIES 

The undersigned counsel of record certifies that the 

following listed persons have an interest in the outcome of this 

case. These representations are made in accordance with Rule 28 of 

the Mississippi Rules of Appellate Procedure of which this Court 

follows for appeals of decisions from the Circuit Court of Hinds 

County, Mississippi, First Judicial District, and order that this 

Court may evaluate possible disqualification or recusal. 

1. John Eubanks, Appellant; 

2. Renee M. Porter, Attorneys for Appellant; 

3. Kim Wade, Appellee; 

4. Deaton & Berry, P.A., Attorneys for Appellee 

5. John May, Attorney for Appellee 

6. Honorable Winston L. Kidd, Circuit Court Judge 

iii 

Is/ David F. Berry IV 
JOE S. DEATON, III 
DAVID F. BERRY, IV 



TABLE OF AUTHORITIES 

CASES 

Gray v. Baker, 485 So.2d 306, 307 (Miss. 1986) ................. 8 

Kountouris v. Varvaris, 476 So.2d 599, 602 (Miss.1985) ......... 8 

Griffin v. Ware, 457 So.2d 936, 938 (Miss.1984) ................ 8 

Jones v. Regency Toyota, Inc., 798 So. 2d 474, 475 (Miss. 

2001) .................................................... 9-10, 11 

Adams v. Cinemark USA, Inc. 831 So.2d 1156, 1164-65 (Miss. 

2002) ..................................................... 10, 13 

Croke v. Southgate Sewer Dist., 857 So.2d 774, 777-78 (Miss. 

2003) ......................................................... 10 

Breeden v. Buchanan, 164 So. 3d 1057, 1068 (Miss. Ct. App. 

2015) ......................................................... 11 

Walton v. Bourgeois, 512 So.2d 698, 700 (Miss. 1987) ............ 12 

Sullivan v. Tullos, 19 So. 3d 1271 (Miss. 2009 .................. 12 

Partin v. N. Miss. Med. Ctr., Inc., 929 So.2d 924, 935 (Miss. Ct. 

App . 2 0 0 5 ) ..................................................... 13 

RULES OF COURT 

Mississippi Rule of Civil Procedure 78 ........................ 7-8 

Mississippi Rule of Civil Procedure 12(b) (6) ............... 8-9, 12 

Mississippi Rule of Civil Procedure 56 .................... 8-10, 13 

Uniform Circuit and County Court Rule 4.03 ...................... 14 

iv 



REQUEST FOR ORAL ARGUMENT 

Appellee, Kim Wade, does not believe that oral argument is 

needed given the clear precedent that exists as well as the trial 

court's clear and correct opinion applying applicable law. 
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STATEMENT OF THE ISSUES 

I . DID THE TRIAL COURT ERR IN GRANTING THE APPELLEE'S MOTION TO 
DISMISS? 

II. ASSUMING THE TRIAL COURT CONVERTED THE MOTION TO DISMISS INTO 
A MOTION FOR SUMMARY JUDGMENT, WAS THE APPELLANT PROPERLY 
NOTICED, AND IF NOT, WAS THE APPELLANT PREJUDICED? 
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STATEMENT OF THE CASE 

On or about August 15, 2011, Plaintiff and Appellant herein, 

John Eubanks (hereinafter sometimes referred to as "Plaintiff" or 

"Appellant") filed his Complaint against Kim Wade d/b/a Kim Wade 

Real Estate (hereinafter sometimes referred to as "Defendant" or 

"Appellee"), in the Circuit Court of Hinds County, Mississippi, 

First Judicial District. (R. pg. 5-11) . Appellant subsequently 

filed an Amended Complaint against Kim Wade d/b/a Kim Wade Real 

Estate on or about April 3, 2012. (R. pg. 50-56). 

Appellant's cause of action against the Appellee allegedly 

arises from a contractual dispute regarding Appellee's 

representation of the Appellant during the time Appellee had an 

exclusive listing to sell the Appellant's property located at 1268 

Lewis Lane in Terry, Mississippi. (R. pg. 115) . In the Amended 

Complaint, Appellant alleges, inter alia, negligence, breach of 

fiduciary duty, failure to communicate and misrepresentation. (R. 

pg. 53-55). 

On July 5, 2 0 0 9 Appel lee and Appellant entered into an 

"Exclusive Authorization and Right to Sell Listing Agreement" 

where Appellant authorized the Appellee to sell his [Appellant's] 

property for a commission. (R. pg. 115). Appellee procured a buyer 

for the property during the time period covered by the "Exclusive 

Authorization and Right to Sell Listing Agreement" entitling 

Appellee to a commission. (R. pg. 115). However, the Appellant 

attempted to avoid paying the Appellee the commission by selling 
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the property directly to the buyer and filed complaints against 

the Appellee with the Jackson Association of Realtors, Multiple 

Listing Service, and the Mississippi Real Estate Commission. (R. 

pg. 115) . 

Subsequently, the Appellee secured a lien in the amount of 

the commission he was entitled to under "Exclusive Authorization 

and Right to Sell Listing Agreement". (R. pg. 115). Thereafter, 

Appellant agreed to pay the Appellee the commission as set forth 

in the "Exclusive Authorization and Right to Sell Listing 

Agreement" and dismiss the complaint against the Appellee with the 

various agencies, if Appellee would release the lien on Appellant's 

property. (R. pg. 115-16). This agreement was made and accepted 

by both parties and the closing of Appellant's property proceeded 

as scheduled. (R. pg. 116). 

Immediately after the closing of the sale of the Appellant's 

property, however, Appellant intentionally breached the agreement 

and did not pay the Appellee the commission as promised. (R. pg. 

116). Moreover, Appellant renewed his complaints against the 

Appellee with the Jackson Association of Realtors, Multiple 

Listing Service, and the Mississippi Real Estate Commission. (R. 

pg. 116). Consequently, on July 2, 2010, the Appellee filed a 

lawsuit against the Appellant styled "Kim Wade & Kim Wade Real 

Estate vs. John Eubanks; In the Circuit Court of Hinds County, 

Mississippi; Cause Number 251-10-538-CIV". (R. pg. 116). 
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In the Appellee's Complaint, he confirms that the Appellant 

entered into an "Exclusive Authorization and Right to Sell Listing 

Agreement" (hereinafter referred to as "agreement") with the 

Appellee and subsequently breached said agreement and refused to 

pay the Appellee his commission even though the Appellee procured 

a buyer of the Appellant's property during the time period covered 

by the agreement. (R. pg. 116). Appellee further confirms that he 

and the Appellant entered into a settlement agreement where, in 

reliance on certain representations made by the Appellant to the 

Appellee, the Appellee agreed to release his lien against 

Appellant's property. (R. pg. 116-17). In exchange, the Appellant 

promised to withdraw his complaint against the Appellee with the 

Jackson Association of Realtors, Multiple Listing Service, and the 

Mississippi Real Estate Commission and agreed to pay Appellee the 

commission on the sale of Appellant's property. (R. pg. 117) . 

On or about October 2, 2010, the Appellant was personally 

served with a copy of the Appellee's Summons and Complaint by Joy 

Vigoreux. (R. pg. 117). Appellant failed to respond to the 

Complaint and a Default Judgment was entered against him on 

December 28, 2010. (R. pg. 117) . 

On or about March 4, 2013, Appellee filed a Motion to Dismiss 

(R. pg. 114-124). On or about July 25, 2013, Appellee noticed the 

Motion to Dismiss for hearing on October 17, 2013. (R. pg. 3). On 

or about October 15, 2013, Appellant filed a Response to the Motion 
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to Dismiss and a Motion for Continuance of the hearing on the 

Appellee's Motion to Dismiss. (R. pgs. 184-200). 

On or about October 18, 2013, Appellee re-noticed the hearing 

on the Motion to Dismiss for December 19, 2013. (R. pg. 3). On or 

about October 31, 2013, Appellant filed a Motion for Continuance 

of the hearing on the Appellee' s Motion to Dismiss. (R. pg. 201-

202). On or about November 13, 2013 Appellee filed a response to 

the Appellant's Motion for Continuance asking the trial court to 

deny the Motion for Continuance since the hearing on the Appellee's 

Motion to Dismiss had already been continued two (2) times at the 

requests of the Appellant. (R. pgs. 203-205). The trial court 

granted the Appellant's Motion for Continuance without the 

necessity of a hearing. (R. pgs. 206-207). On or about December 

13, 2013, Appellee re-noticed the hearing on the Motion to Dismiss 

for January 13, 2014. (R. pg. 3). The notice indicated that the 

hearing would be conducted telephonically. On or about January 13, 

2014, the trial Court conducted a telephonic hearing on the Motion 

to Dismiss filed by the Appellee. An Order Granting Defendant's 

Motion to Dismiss was entered by the trial court on April 6, 2015. 

(R. pg. 208). 

SUMMARY OF ARGUMENT 

The Amended Complaint filed by the Appellant seeks to set 

forth claims for negligence, breach of fiduciary duty, failure to 

communicate and misrepresentation against the Appellee allegedly 

based on the Appellee's representation of the Appellant regarding 
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the sale of his [Appellee's] residence. As a result of the 

contractual dispute between the two parties, the Appellee filed a 

Complaint against the Appellant and subsequently obtained a 

Default Judgment when the Appellant failed to respond. 

As discussed infra, the Appellant could have easily defended 

the Complaint filed against him and filed a Counter-Claim in the 

Appellee's lawsuit to assert all of the claims he has made in the 

Amended Complaint. However, the Appellant failed to do so, and his 

claims against the Appellee should be barred by the doctrine of 

res judicata, as properly determined by the trial court. In fact, 

the Appellant did not raise any arguments in his appeal that his 

alleged claims against the Appellee are not barred by the doctrine 

of res judicata. 

The Appellant's argument that the hearing on Appellee's 

Motion to Dismiss was not properly noticed is unfounded since 

counsel for the Appellee filed a Re-Notice of Hearing with the 

trial court via the trial court's electronic filing system on 

December 13, 2013. In fact, counsel for the Appellee received 

electronic confirmation from the trial court that a true and 

correct copy of the Re-Notice of Hearing on Appellee's Motion to 

Dismiss was provided to counsel for Appellant by the trial court's 

electronic filing system. 

The Appellant's argument that the trial court did not conduct 

a hearing is completely unsupportable, as the parties participated 

in a telephonic hearing regarding the Appellee's Motion to Dismiss. 
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Additionally, the Appellee contends that the Motion to Dismiss was 

not a de facto Summary Judgment. However, even if arguendo, this 

Court determines that the Motion to Dismiss was converted into a 

Motion for Summary Judgment and that the trial court did not 

properly notify the Appellant, any error was harmless and the 

Appellant did not suffer any prejudice. The ref ore, the trial 

court's ruling should be affirmed. 

ARGUMENT 

I . 

DID THE TRIAL COURT CONDUCT A HEARING AND 
PROPERLY DISMISS THE PLAINTIFF'S AMENDED COMPLAINT? 

In the Appellant's brief, he repeatedly states that the trial 

court dismissed the Amended Complaint without a hearing on the 

Appellee' s Motion to Dismiss. However, the Court did, in fact, 

conduct a telephonic hearing on the motion on January 13, 2014. 

Counsel for the Appellant appeared and participated in that 

hearing. Therefore, the Appellant's contention that no hearing was 

conducted on the Motion to Dismiss is wholly inaccurate. The trial 

court's docket contains several references to notices of hearing 

and re-notices of hearing on the Appellee's Motion to Dismiss (R. 

pg. 3) . 

The Appellant states in his brief that M. R. C. P. 78 titled 

Motion Practice should control in this matter. However, that 

assertion is misguided. M.R. C. P. 78 declares that courts may 
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establish local rules allowing for certain motions to be decided 

on written briefs without~ hearing (emphasis added) and provides: 

Each court shall establish procedures for the prompt 
dispatch of business, at which motions requiring notice 
and hearing may be heard and disposed of; but the judge 
at any time or place and on such notice, if any, as he 
considers reasonable may make orders for the 
advancement, conduct, and hearing of actions. 

To expedite its business, the court may make provisions 
by rule or order for the submission and determination of 
motions not seeking final judgment without oral hearing 
upon brief written statements of reasons in support and 
opposition. 

M.R.C.P. 78. 

The Mississippi Supreme Court has recognized that motions to 

dismiss and motions for summary judgment have been by rule declared 

interchangeable. Gray v. Baker, 485 So.2d 306, 307 (Miss. 1986); 

See also Rule 12(b), Miss. R. Civ. P.; Kountouris v. Varvaris, 476 

So.2d 599, 602 (Miss.1985); Griffin v. Ware, 457 So.2d 936, 938 

(Miss.1984). The Court in Gray, further expounded on the matter 

and ruled that: 

The motion for summary judgment is the functional 
equivalent of the Rule 12(b) (6) motion to dismiss, only 
it occurs at a subsequent stage of the proceedings. Like 
the motion to dismiss, it tests the legal sufficiency of 
the plaintiff's claim to undergird his insistence that 
further proceedings be had. 

Gray, 485 So.2d at 307. 

Rule 12(b) specifically provides: 

If, on a motion to dismiss for failure of the pleading 
to state a claim upon which relief can be granted, 
matters outside the pleading are presented to and not 
excluded by the court, the motion shall be treated as 
one for summary judgment and disposed of as provided in 
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Rule 5 6, and all parties shall be given reasonable 
opportunity to present all material made pertinent to 
such motion by Rule 56. 

Rule 12(b), Miss. R. Civ. P . 

In fact: 

[a] party against whom a motion to dismiss under M.R.C.P. 
12(b) (6) has been filed is thereby on actual notice that 
the motion to dismiss may be treated as a motion for 
summary judgment if the conditions prescribed in 
[Mississippi Rule of Civil Procedure 12(b)] are found, 
including the opportunity to present any relevant 
material. 

Jones v. Regency Toyota, Inc., 798 So. 2d 474, 475 (Miss. 
2001) . 

A party against whom a motion to dismiss under M.R.C.P. 

12(b) (6) has been filed is thereby on actual notice that the motion 

to dismiss may be treated as a motion for summary judgment if the 

conditions prescribed in the rule are found, including the 

opportunity to present any relevant material. Id. at 475. 

Therefore, in the case sub judice, Appellant and his counsel are 

charged with knowledge of the rule's contents. Had they read the 

very portion of Rule 12 (b) that they attempt to invoke, they 

certainly had notice that the Appellee's Motion to Dismiss could 

be treated as a Motion for Summary Judgment. The Appe l lant and his 

counsel were also on notice that the Court was considering matters 

outside the pleadings as the Appellee's Motion to Dismiss contained 

several exhibits which the trial Court reviewed and considered. 

Rule 12(b) also provides that, upon the motion being converted 

to one under Rule 5 6, "all parties shall be given reasonable 
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opportunity to present all material made pertinent to such a motion 

by Rule 56." Id. The Appellant in the current case was certainly 

afforded every opportunity to present all material he contends was 

pertinent by way of Rule 56 during the telephonic hearing which 

occurred almost ten (10) months after the Appellee filed his Motion 

to Dismiss. 

The Mississippi Supreme Court has discussed the federal 

courts' definition of [a] "hearing," which within the meaning of 

Rule 56 has been held to refer to the final submission of summary 

judgment motion papers, rather than implying a requirement that a 

full-fledged hearing with receipt of oral evidence take place with 

every motion. Adams v. Cinemark USA, Inc. 831 So.2d 1156, 1164-65 

(Miss. 2002) (citing 11 James Wm. Moore's Federal Practice 

56 .15 [1] [a] at 56-200 .1 (3d ed. 2002)). In Adams, the Mississippi 

Supreme Court recognized that there is not an explicit or implicit 

right to a hearing under Rule 5 6 ( c) . Croke v. Southgate Sewer 

Dist., 857 So.2d 774, 777-78 (Miss. 2003) (citing Adams, 831 So.2d 

at 1163-64) ~ 

However, in the case sub judice, both parties were fully aware 

of the telephonic hearing on the Motion to Dismiss which was 

conducted on January 13, 2014. In fact, on December 13, 2016, 

counsel for the Appellee filed a Re-Notice of Hearing with the 

trial court via the trial court's electronic filing system (R. pg. 

3). On that same date, counsel for the Appellee received electronic 

confirmation from the trial court that a true and correct copy of 
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the Re-Notice of Hearing on the Appellee's Motion to Dismiss was 

provided to counsel for Appellant by the trial court's electronic 

filing system. 

As stated supra, the trial court's docket contains several 

references to the hearings which were scheduled on the Appellee's 

Motion to Dismiss. Accordingly, the trial court conducted a 

telephonic hearing on the Appellee's Motion to Dismiss and 

correctly determined that the Appellant's Amended Complaint should 

be dismissed. 

II. 

ASSUMING THE TRIAL COURT CONVERTED THE MOTION TO DISMISS INTO A 
MOTION FOR SUMMARY JUDGMENT, WAS THE APPELLANT PROPERLY NOTICED, 

AND IF NOT, WAS THE APPELLANT PREJUDICED? 

The Appellant contends that he was not properly noticed when 

the trial court allegedly converted the Appellee' s Motion to 

Dismiss into a Motion for Summary Judgment. As stated supra, Rule 

12(b) provides that, upon a motion being converted to one under 

Rule 56, "all parties shall be given reasonable opportunity to 

present all material made pertinent to such a motion by Rule 56." 

Jones, 798 So. 2d at 475. 

Obviously, when examining a motion to dismiss, the Court may 

consider the contents of the complaint, the documents attached to 

the complaint, and the documents that are referred to in the 

complaint if they are central to the plaintiff's claim, even though 

they are not attached to the complaint. Breeden v. Buchanan,. 164 

So. 3d 1057, 1068 (Miss. Ct. App. 2015). 
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The Mississippi Supreme Court has previously opined that 

anyone who reads the rule [M.R.C.P. 12(b)] is thereby on actual 

notice that a motion to dismiss has the potential to be treated as 

a motion for summary judgment if the conditions prescribed in the 

rule be found. Walton v. Bourgeois, 512 So.2d 698, 700 (Miss. 

1987). While the Walton case has since been questioned (Sullivan 

v. Tullos), the facts in the current case support a finding that 

the Appellant had sufficient notice that the Motion to Dismiss had 

the potential to be converted into a Motion for Summary Judgment. 

Sullivan v. Tullos, 19 So. 3d 1271 (Miss. 2009). The Mississippi 

Supreme Court also stated that where a legal defense such as res 

judicata is tendered, continuance will generally not be necessary. 

The only possible factual basis for avoidance of summary judgment 

would have been an attack on the prior proceedings. Walton, 512 

So.2d at 700. 

The Sullivan case involved two (2) exhibits being admitted 

into evidence at the hearing on the motion to dismiss which was 

converted into a motion for summary judgment. After introduction 

of the two (2) exhibits, the trial court advised the parties that 

the motion to dismiss would be treated as a motion for summary 

judgment. Sullivan, 19 So. 3d at 1275. 

However, in the case sub judice, the hearing was conducted 

telephonically and no new evidence was submitted after the 

Appellant filed his Response to the Motion to Dismiss on October 

15, 2013 (approximately three months prior to the hearing). 
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Certainly, the Appellant had reasonable time in which to file any 

additional responsive documentation. In fact, in his Response to 

the Motion to Dismiss, the Appellant included documents outside 

the pleadings which he intended for the trial court to review. 

Assuming, arguendo, that the trial court considered documents 

outside of the pleadings, and that the court sua sponte converted 

the Motion to Dismiss into a Motion for Summary Judgment, the 

Appellant had notice of all exhibits, or extraneous documents, to 

be examined by the trial court as stated supra. Therefore, the 

Appellant had knowledge that the Motion to Dismiss could 

potentially be converted into a Motion for Summary Judgment. 

Indeed, by his own actions, the Appellant himself de facto 

attempted to covert the Motion to Dismiss to a Motion for Summary 

Judgment. 

In Adams, the Mississippi Supreme Court declared that a 

summary judgment motion may be decided upon written briefs, if it 

appears that there are no genuine issues of material fact. Adams, 

So.2d at 778. Thus, while the law in general requires adherence to 

the notice and hearing requirements of M.R.C.P. 56 . the 

Mississippi Supreme Court has made some allowance for harmless 

error in cases in which there are clearly no genuine issues of 

material fact. Partin v. N. Miss. Med. Ctr., Inc., 929 So.2d 924, 

935 (Miss. Ct. App. 2005) (citing Adams v . Cinemark USA, Inc., 831 

So.2d 1156, 1163 (P26) (Miss. 2002)). 
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In this case, the Appellee filed his Motion to Dismiss on 

March 4, 2013. (R. pg. 114-124). Pursuant to Uniform Circuit and 

County Court Rule 4.03, Appellant's Response was due by March 14, 

2013. However, the Appellant untimely filed his Response on 

November 13, 2013. The Appellant's Response and subsequent oral 

argument cannot overcome the fact that a Default Judgment was 

entered against the Appellant in the Appellee's suit referenced 

supra. 

Also, the hearing on the Motion to Dismiss did not occur until 

January 13, 2014. The Appellant had knowledge of all pleadings, 

exhibits, and evidence which the Appellee had presented to the 

trial court and which the Court would review for over ten ( 10) 

months prior to the hearing on the Motion to Dismiss. The 

Appellant himself presented matters outside the pleadings to the 

trial court for review in his Response to the Motion to Dismiss. 

Additionally, the Appellant agreed to participate in the 

telephonic hearing on the Motion to Dismiss scheduled for January 

13, 2014. The Appellant knew all of the evidence the Court would 

review and participated in oral argument. Furthermore, the trial 

court did not issue its ruling on the Motion to Dismiss until May 

12, 2015. At no time in between the telephonic hearing and the 

trial court's ruling did the Appellant produce any additional 

evidence in support of his position, or suggest that the trial 

court could not rule on the pending motion without further evidence 

or argument. Therefore, even if arguendo, the Court failed to 
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properly provide a ten (10) day notice to the parties regarding 

the potential for the motion to be considered one for Summary 

Judgment, any error to the Appellant was harmless and the Appellant 

was not prejudiced. 

CONCLUSION 

The trial court properly granted the Motion to Dismiss filed 

by the Appellee. The Appellant could have, and should have, filed 

a Counter-Claim in the suit filed by the Appellee, but failed to 

do so. The Appellant had proper notice of the Motion to Dismiss, 

participated in the hearing, had knowledge of all evidence reviewed 

by the trial court, and had ample opportunity to provide any 

additional information in support of his position. The Appellant 

did not raise any arguments in his appeal that his alleged claims 

against the Appellee are not barred by the doctrine of res 

judicata. Therefore, the ruling issued by the trial Court should 

be affirmed, as the claims asserted by the Appellant are barred by 

the doctrine of res judicata. 

Respectfully submitted, 

KIM WADE 

By: /s/ David F. Berry IV 
JOE S. DEATON, III, MSB #8839 
DAVID F. BERRY, IV, MSB #102990 
ATTORNEYS FOR APPELLEE 
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I, DAVID F. BERRY, IV, do hereby certify that I have delivered 
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/s/ David F. Berry IV 
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