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STATEMENT REGARDING ORAL ARGUMENT 

Appellants respectfully submit that this Court's decisional process would be significantly 

aided by oral argument, given the importance of the underlying substantive legal issues and its 

effect on others similar situations with like legal concerns; therefore, the Objectors respectfully 

requests same from this Court. 

STATEMENT OF ISSUE 

Whether the trial court's awarding portion of the annexation territory to Terry 
was unreasonable and unsupported by substantial and credible evidence. 

The Individual Objectors respectfully submit to this Court that this issue must be 

answered in the affirmative, and this Court must reverse. 

STATEMENT OF THE CASE 

Nature of the Case 

This municipal annexation case comes before this Court on Appeal from the Hinds 

County Chancery Court's partial granting of the Town of Terry's annexation, and awarding 

certain, but not all, requested territory to Terry. The principal question presented for this Court 

is whether the chancellor's decision granting the annexation in part was manifestly wrong and 

not supported by substantial and credible evidence. Objectors submit that no portion of the 

annexation by Terry was reasonable, and that it was trial court error to award any territory to the 

Town. Objectors now respectfully request this Court reverse the decision of the Chancery Court 

and render judgment in their favor. 
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Course of Proceedings and Disposition Below 

This municipal annexation matter began when the Town of Terry passed its annexation 

ordinance in May 2012, seeking to enlarge its corporate boundaries by adding certain territory 

which was outside the Town in unincorporated Hinds County. (R. 10-16.) Terry later filed its 

initial Complaint in the Nature of a Petition for the annexation with the First Judicial District of 

the Chancery Court of Hinds County. (R. 4-17.) Both the Ordinance and the map showed the 

five territories Terry was seeking to annex: Territory No. 1, which lay to the north of the then

existing city; Territory No. 2, which lay to the west of the then-existing city; Territory No. 3, 

which lay to the east of the then-existing city; Territory No. 4, which lay to the northeast of the 

then-existing city; and Territory No. 5, which lay to the south of the then-existing city. (R. 9, 17; 

Ex. 2.) 

Eventually, in September 2012, Terry passed an Amended Ordinance. (R. 45-51; Ex. 3.) 

The Amended Ordinance also referred to the five proposed annexation areas as Territory No. 1, 

Northwest Area; Territory No. 2, West Area; Territory No. 3, East Area; Territory No. 4, 

Northeast Area; and Territory No. 5, South Area. (R. 45-47.) This resulted in the filing of 

Terry's Amended Complaint in the Nature of a Petition for annexation. (R. 31-52; Ex. 4.) Terry 

resubmitted its initial ordinance (R. 37-43), as well as its annexation map. (R. 36, 44, 52; Ex. 2.) 

These 1 five individual Objectors - Greg Wilson, David McGuffee, Joyce Wallace, Kevin Bryant, 

and Arthur Harvey - appeared and filed their Answer. (R. 82-85.) Plaintiff designated its 

experts (R. 87-89.) There was little discovery, and trial was held over two days in February 

2014. (R. 93.) 

I Another individual objector, Wava Peters, appeared prose at trial objecting to the annexation. (T. 2-3, 290-93.) 
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Following trial, both sides submitted proposed findings of fact and conclusions oflaw, as 

ordered by the trial court. (R. 294-95.) The trial court submitted its Findings of Fact and 

Conclusions of Law on Dec. 10, 2014, awarding 2 of the 5 territories to Terry. (R. 99-110.) On 

Oct. 22, 2015, the trial court later submitted its Final Judgment (which incorporated its Findings 

of Fact and Conclusions of Law from almost a year earlier). (R. 111-28.) 

The trial court found that the evidence showed that Terry's annexation of Territories 1, 4, 

and 5 would not be reasonable. (R. 109, 112, 123.) However, the trial court also found that 

Terry's annexation of Territories 2 and 3, the West Area and the East Area, would be reasonable. 

(R. 110, 112, 125.) Thus, the trial court simply "split the baby," in a sense, awarding a portion of 

the annexation, but not all of it. 

With regard to the portion of the annexation not found to be reasonable, the trial court's 

findings included the following language: 

[T]his Court also specifically finds that annexation of T#l, T#4, and T#5 is not 
reasonable at this time. The annexation proposed by the Town of Terry would 
serve to extend North, South, East, and West, from Terry's current corporate 
limits. The same would essentially double both the Town's total area as well as 
its current population. The evidence presented at trial by the Town of Terry 
simply did not support the reasonableness of such a massive annexation. This 
Court is particularly concerned regarding the financial ability of the Town to 
annex such a large area and increase in population. The Town presented no plan 
regarding additional employees to provide services to the newly annexed areas, 
possible costs for implementation of expanded utility services to all annexed 
areas, and additional municipal services to be offered. This Court has grave 
concerns regarding Terry's financial ability to annex all five areas and provide the 
necessary services within a reasonable amount of time. Accordingly, this Court 
finds the annexation of T#l, T#4, and T#5 is not reasonable. 

(R. 123.) The trial court therefore did make findings about the absence ofreasonableness for the 

total of this "massive" annexation, including lack of Terry's plan for personnel, the lack of 
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Terry's financial ability, and the lack of Terry's ability to provide necessary services to the 

annexation areas. (R. 123.) 

Aggrieved by the decision of the trial court to award any portion of the territories to 

Terry, the Objectors filed their Notice of Appeal. (R. 131-32.) The appeal was perfected, bonds 

were posted, and the record was designated (R. 133-48.) The Objectors now request that this 

Court reverse the ruling of the trial court and render judgment in their favor, finding that no 

portion of the annexation by Terry was reasonable. 

Statement of the Facts Relevant to the Issues Presented for Review 

In its annexation ordinance before the trial court, Terry attempted to annex five areas or 

territories, occasionally referred to at trial as "zones," and also sometimes known as "proposed 

annexation areas" or "P AAs." Those proposed territories extended north, south, east, and west, 

from Terry's current corporate limits, and would have essentially doubled the Town's total area 

as well as its population. (R. 123.) To prove its case at trial, Terry presented four witnesses: 

Robert Mallette (who testified primarily regarding jurisdictional requirements), Mayor Roderick 

Nicholson, William Peacock (admitted as an expert witness in the field of urban and regional 

planning and development), and Robert Lunardini (admitted as an expert witness in the field of 

civil engineering). 

Terry's proposed plan to serve the annexed areas is mostly contained in the draft of its 

2012 comprehensive plan; however, undisputed proof at trial showed that the comprehensive 

plan was intentionally never officially adopted by Terry. The Mayor testified that city had 

contracted the Central Mississippi Planning District to draft a new comprehensive plan for the 

Town of Terry in 2012, but that the plan had not yet been adopted by the Board intentionally. 
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(T. 104-105.) Mr. Peacock did testify that, from a planning perspective, he would have 

recommended that the Town adopt the Comprehensive Plan before moving forth into the 

courtroom. (T. 129.) However, this was not done. (T. 129-130.) 

Thus, to determine the Town's plan for services in the PAAs, the trial court was left to 

look at the Town's earlier comprehensive plan, the promises made in its annexation ordinance, 

and the Town's past performance to its earlier-annexed citizens. However, examining the proof 

presented by Terry under the twelve indicia of reasonableness, Terry fell short of carrying and 

meeting its burden of proof. When asked to go through the 12 indicia ofreasonableness required 

to be examined in an annexation, Mr. Peacock testified that, although he was familiar with them, 

he did not even look at many of them in his preparation of the case. (T. 123.) Mr. Lunardini had 

done substantially less, essentially restricting his testimony to matter regarding public utilities. 

This is the story of this case - Terry wholly failed to prove its annexation's reasonableness. 

Nonetheless, the trial court awarded part of the requested annexation areas, namely 

Territory No. 2 and No. 3. (R. 125.) This ruling was not supported by substantial and credible 

evidence and was therefore in error. Objectors request this Court reverse the lower court and 

render a decision in their favor that no portion of Terry's requested annexation was reasonable. 

SUMMARY OF THE ARGUMENT 

At trial, Terry continuously displayed its total inability to show the lower court it could 

sustain any portion of its requested annexation. Terry showed it had no financial ability to 

sustain such a large annexation, and Terry demonstrated the absence of concrete, adopted plans 

or engineering costs and feasibility studies about how Terry may even go about providing such 

supposedly-needed municipal services to its newly-annexed residents. In that regard, the trial 
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court was correct in refusing to award Territories 1, 4, and 5 to Terry, based on the chancellor's 

sound reasoning. 

The error of the trial court was awarding any territory at all to Terry. Terry was unable to 

show, under the court-recognized indicators of reasonableness, that it was reasonable for Terry to 

expand its boundaries whatsoever. Terry displayed both poor past performance to its most

recently annexed citizens brought in in 2009 and a misunderstanding of how it would or could 

move forward serving any new citizens post annexation. The Objectors request that this Court 

reverse the decision of the trial court and render a judgment in their favor that Terry's requested 

annexation is not reasonable in whole. This Court must therefore reverse and render. 

LEGAL ARGUMENT AND AUTHORITY 

I. Standard of Review 

Mississippi law is in accord that the standard of review in annexations is a determination 

of whether the lower court was manifestly wrong and made a finding unsupported by substantial 

and credible evidence. "This Court's standard of review for annexation is very limited. The 

Court can only reverse the chancery court's findings as to the reasonableness of an annexation if 

the chancellor's decision is manifestly wrong and is not supported by substantial and credible 

evidence." City of D'Iberville v. City of Biloxi (In re Enlargement & Extension of the Municipal 

Boundaries), 867 So. 2d 241, 248 (Miss. 2004) (citing In re Enlargement and Extension of Mun. 

Boundaries of City of Madison v. City of Madison, 650 So. 2d 490, 494 (Miss.1995)). 

In this case, the lower court's ruling that any portion of the annexation territory requested 

by Terry was reasonable was manifest error in that it was not supported by substantial or credible 

evidence; thus, Objectors request that this Court reverse and render. 
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II. Whether the trial court's awarding portion of the annexation territory to 
Terry was unreasonable and unsupported by substantial and credible 
evidence. 

The trial court was in error in its ruling in that there was insufficient substantial and 

credible evidence to support awarding any part of the requested territories to Terry. 

Annexation is a statutory procedure governed by the provisions of Title 21 Chapter 1 of 

the Mississippi Code of 1972. Under the annexation statute, if the chancellor finds 1) the 

annexation is reasonable, 2) the annexation is required by the public convenience and necessity, 

and 3) that reasonable public and municipal services will be rendered in the annexed territory 

within a reasonable time, the chancellor shall enter a decree approving, ratifying and confirming 

the proposed enlargement or contraction, and describing the boundaries of the municipality as 

altered. Miss. Code Ann.§ 21-1-33 (2016). 

If the chancellor finds from the evidence that the proposed inclusion or exclusion 
is reasonable and is required by the public convenience and necessity, then he 
shall enter a decree declaring the territory in question to be included in or 
excluded from the municipality, as the case may be, which decree shall contain an 
adjudication of the boundaries of the municipality as altered. 

Miss. Code. Ann. § 21-1-4 7. The statute further provides in part: "If the chancellor shall find 

from the evidence that the proposed inclusion or exclusion, as the case may be, is umeasonable 

and is not required by the public convenience and necessity, then he shall enter a decree denying 

same." Miss. Code. Ann.§ 21-1-47. 

The role of the court in annexations is in fact more limited that the statute provides. 

"Annexation is a legislative affair. The judicial function is limited to the question of whether the 

annexation is reasonable." Extension of Boundaries of City of Ridgeland v. City of Ridgeland, 
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651 So. 2d 548, 553 (Miss. 1995). Here, Terry was saddled with that heavy burden. The 

Mississippi Supreme Court has stated: 

Annexation is a legislative affair. The judicial function is limited to the question 
of whether the annexation is reasonable. City of Jackson v. Town of Flowood, 
331 So.2d 909, 911 (Miss.1976); Ritchie v. City of Brookhaven, 217 Miss. 860, 
870-73, 878, 65 So.2d 436, 439-40 (1953). That question is presented first to the 
chancery court, Miss. Code Ann. § 21-1-33 (1990), and invokes the interests both 
of the municipality seeking annexation, the owners of property and other 
inhabitants of the area sought to be annexed, and, as well, others who may be 
affected. See City of Greenville v. Farmers, Inc., 513 So.2d 932, 941 
(Miss.1987); Western Line Consol. Sch. Dist. v. City of Greenville, 465 So.2d 
1057 (Miss.1985). The burden of proving the reasonableness of the annexation is 
on the party asserting the annexation, here Biloxi. See Dodd v. City of Jackson, 
238 Miss. 372, 396-97, 118 So.2d 319, 330 (1960). The chancery court has the 
authority to confirm the entire annexation, or such part thereof, as may be found 
reasonable. 

In re Enlargement & Extension of Mun. Boundaries of City of Biloxi, 744 So. 2d 270, 277 (Miss. 

1999). 

Applying the test for municipal annexation as one of reasonableness under a totality-of-

the-circumstances analysis, courts have recognized twelve "indicia" or factors help determine the 

reasonableness of annexation. See City of Jackson v. Byram Incorporators, 16 So. 3d 662, 

683 (Miss. 2009) ( quoting In re Extension of the Boundaries of Winona v. City of Winona, 879 

So. 2d 966, 972 (Miss. 2004)). The twelve indicia are "not separate and distinct tests in and of 

themselves ... [and] the chancellor must consider all [twelve] of these factors and determine 

whether under the totality of the circumstances the annexation is reasonable.' " Winona, at 972-

73 ( quoting In re Enlargement and Extension of Municipal Boundaries of City of Biloxi, 7 44 So. 

2d 270, 276 (Miss. 1999)). See also Poole v. City of Pearl, 908 So. 2d 728, 733 (Miss. 2005). 

However, all twelve factors must be considered and no one factor is dispositive of 

reasonableness. Byram, 16 So. 3d at 683. 

8 



The twelve indicia are: 

(1) the municipality's need for expansion; 
(2) whether the area sought to be annexed is reasonably within a path of growth of 
the city; 
(3) the potential health hazards from sewage and waste disposal in the annexed 
areas; 
(4) the municipality's financial ability to make the improvements and furnish 
municipal services promised; 
(5) the need for zoning and overall planning in the area; 
(6) the need for municipal services in the area sought to be annexed; 
(7) whether there are natural barriers between the city and the proposed 
annexation area; 
(8) the past performance and time element involved in the city's provision of 
services to its present residents; 
(9) the impact ( economic or otherwise) of the annexation upon those who live in 
or own property in the area proposed for annexation; 
(10) the impact of the annexation upon the voting strength of protected minority 
groups; 
(11) whether the property owners and other inhabitants of the areas sought to be 
annexed have in the past, and for the foreseeable future unless annexed will, 
because of their reasonable proximity to the corporate limits of the municipality, 
enjoy the ( economic and social) benefits of proximity to the municipality without 
paying their fair share of the taxes; and 
(12) any other factors that may suggest reasonableness vel non. 

Id. at 683. The indicia of reasonableness are not separate and independent tests. Rather, they are 

indicators which are useful in determining the reasonableness of an annexation under the totality 

of the circumstances. 

In addition, courts have considered other items beneath several of these indicia 

sometimes referred to as "sub-factors" or "sub-indicia." Beginning with decision in In re 

Enlargement and Extension of Boundaries of City of Macon, 854 So. 2d 1029 (Miss. 2003), the 

Supreme Court has set forth lists of those so-called sub-factors which have been found useful in 

addressing indicia of reasonableness of the years. In reality, the Supreme Court has made it 

abundantly clear that these so called "sub-factors" are simply additional factors courts may 

consider, but which may or may not be present in every case. City of Jackson v. Byram 
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Incorporators, 16 So. 3d 662, 683 (Miss. 2009). In almost all cases, some are present and 

applicable while some have no application. These so-called "sub-indicia" are simply further 

considerations contemplated by Mississippi courts in annexation matters, and not an exhaustive 

checklist ofrequired elements to prove reasonableness. In truth, there is often overlap of both 

evidentiary proof and legal considerations when examining these additional considerations. At 

the conclusion of trial, a trial court, based on a finding of reasonableness has the option to grant 

the annexation in whole or in part or to deny the annexation in total. 

The trial court in this case erred in that the trial court should have found that the proof at 

trial did not prove the reasonableness of the annexation of any part of the proposed territory. 

1. Terry's need to expand 

The trial court found that Terry has a need to expand, specifically stating that "the Town 

of Terry needs to expand in order to preserve its growth corridors." (R. 114.) This finding was 

manifestly wrong and unsupported by substantial and credible evidence. 

Among the additional considerations that have been considered by the Mississippi 

Supreme Court in determining whether a municipality demonstrated a need to expand are: (1) 

spillover development into proposed annexation area; (2) city's internal growth; (3) city's 

population growth; (4) city's need for development land; (5) need for planning in annexation 

area; (6) increased traffic counts; (7) need to maintain and expand the city's tax base; (8) 

limitations due to geography and surrounding cities; (9) remaining vacant land within 

municipality; (10) environmental influences; (11) city's need to exercise control over proposed 

annexation area; and (12) increased new building permit activity. City of Jackson v. Byram 
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Incorporators, 16 So.3d 662 (Miss. 2009). The proof offered in this matter fell well short of 

supporting Terry's burden under this indicator. 

To begin with, Mr. Peacock conceded that from a planning perspective, someone should 

be able to tell the trial court that the Town of Terry has a need for expansion, but that Mr. 

Peacock had not looked at the need for expansion indicator and that he had not been asked to do 

so. (T. 123-124.) Mr. Peacock also testified that he did not have any idea to the level at which 

the existing Town of Terry is built out, stating, "I don't recall. I have seen it, but I don't recall 

it." (T. 123.) When asked on cross-examination about existing land use studies, making 

measurements in land use, vacant land, and constrained land, Mr. Peacock testified, "My 

recollection is that there is a chart in the draft of the plan, but I don't recall the numbers." (T. 

122.) Mr. Peacock was also unaware of the term "spillover development," an indicator the 

Supreme Court has instructed annexing municipalities to use. (T. 125.) He stated, "What do you 

mean by spillover development?" (T. 125.) When asked if Mr. Peacock was familiar with the 

area considered within Terry's existing Comprehensive Plan, he testified that he was "not 

completely" familiar with it and that it did not cover the entire Proposed Annexation Area. (T. 

126.) 

Mayor Nicholson testified that 2010 Census information listed the Town's population as 

1,063 people, but Mr. Peacock testified this annexation contained 1,064 people. (T. 13, 117-18.) 

Mayor Nicholson also testified that in that 2009 Annexation, Terry added land which was mostly 

vacant. (T. 15.) Growth in the PAA, as shown from the objectors' testimony, has been slow. 

In this case, an analysis of the proof related to the need for vacant developable land and 

possible population increase clearly would not favor annexation by Terry. Terry's most recent 

annexation effort was in 2009. Vacant land availability is only one of the factors to be utilized in 
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considering the need for expansion and thus the reasonableness of an annexation under the 

totality of the circumstances. The Mississippi Supreme Court has refused to set a limit or criteria 

on the amount of vacant developable land a city may have and establish a need for expansion.2 

The percentages of vacant land in annexing cities have run a wide range.3 For example the 

Supreme Court has found that "Jackson has a limited need to expand" [ emphasis in original] with 

a vacant land inventory of approximately 15%. City of Jackson v. Byram Incorporators, 16 

So.3d 662, 684 (Miss. 2009). 

While the Town of Terry, like any municipality, has a need to both maintain and expand 

its tax base, this is not a significant factor in this case. The area sought to be annexed does not in 

the immediate future substantially expand the tax base of the city. Although the Mayor testified 

that the Town of Terry wishes to keep the south part of the Wynndale Road area, the Mayor had 

no knowledge of any threats of any other town or city wishing to annex that area. (T. 68.) 

When asked about Exhibit No. 10 introduced into evidence, the 2012 Draft 

Comprehensive Plan which contained an existing land use map, Mr. Peacock testified he had no 

future land use map for the areas outside the current Town of Terry. (T. 144; Ex. 10.) When 

2 In re Enlargement and Extension of Corporate limits of City of Madison, 983 So.2d 1035, 1043 (Miss.,2008) it 
was stated, "This Court has "declined to set an absolute amount of usable vacant land that would prevent 
annexation." City of Hattiesburg, 840 So.2d at 85." 
3 In re Enlargement and Extension of Municipal Boundaries of City of Clinton, 955 So.2d 307, 315 (Miss.,2007) the 
Court summarized the rule: 

This Court has held that it has "declined to set an absolute amount of usable vacant land that 
would prevent annexation." In the Matter of the Extension of the Boundaries of the City of 
Hattiesburg, 840 So.2d at 85. Indeed, annexation in various cities such as "Southaven, Madison, 
and Ridgeland, which had usable vacant land of 43%, 59%, and 48%, respectively" were approved 
by this Court. Id. See also Extension of Boundaries of City of Ridgeland, 651 So.2d at 554-56; 
Enlargement and Extension of Mun. Boundaries of City of Madison, 650 So.2d at 496; City of 
Southaven v. City of Horn Lake (In re City of Horn Lake), 630 So.2d 10, 18 (Miss.1993). The 
above case law indicates that this Court refuses to set a limit on the vacant land available and has 
approved annexations when there has been as much as 59% usable vacant land available to an 
area. In addition, the evidence and testimony below revealed that the City met a number of the 
factors referenced in In re Extension of Boundaries of City of Winona, 879 So.2d at 974, to meet 
the need to expand. 
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asked why no future land use map was prepared, Mr. Peacock testified that it was likely because 

the planning document was unfinished, and that the proceedings were halted by the Mayor and 

Board, pending the annexation outcome. (T. 144-145.) On page 24 of the 2012 Draft 

Comprehensive Plan, the Town of Terry proposed residential estate land use, areas which it 

identified as those that may or may not be served by municipal sewer within the next 25 years. 

(T. 145-147.) 

Mr. Peacock testified that the only future land use planned for the Proposed Annexation 

Area was public, semi-public and agricultural. (T. 151-152.) Mr. Peacock recanted his earlier 

testimony that he could quantify the land in use in both the Town of Terry and the Proposed 

Annexation Area; later, he testified that he did not have that information on any chart as he had 

previously thought, likely because the Plan was not finished. (T. 152.) He did testify it was 

outside the planning norm to draft plans without that information, and he could not tell the Court 

on the day of trial what percentage of the Town of Terry is vacant. (T. 152-153.) 

With regard to enforcement of delinquent utility bills, Mr. Lunardini also testified that he 

had made no inquiries as to whether the Town of Terry had entered into an agreement with the 

water association for billing purposes, and that he had no knowledge of anyone else who had. 

(T. 208.) Mr. Lunardini also testified that many citizens who would be annexed by Terry would 

pay Terry taxes, but would be unable to get the Town of Terry's water rate since they are being 

served by other utilities, which could charge higher rates than Terry's. (T. 209.) When asked 

how large of a percentage increase the future citizens of Terry would incur in their sewer bills, 

Mr. Lunardini said it could be 200%-300% higher than what they currently pay. (T. 211-212.) 

Mr. Lunardini, in his next breath, testified that the current wastewater facility is sufficient for the 

current citizens, and has substantial remaining capacity. (T. 212.) 
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The proof was clear in court that Terry wholly failed in meeting its burden to show it has 

a need to expand. This indicator disfavors annexation, the chancellor's decision was 

unsupported by substantial and credible evidence, and the Objectors request that this Court 

reverse and render. 

2. Path of Growth 

The trial court found that the annexation areas were within Terry's path of growth; 

however, in so doing, the trial court also made this finding: "The Town of Terry also has 

spillover development occurring on the fringes of the Town." (R. 116.) This finding of spillover 

was manifestly wrong and unsupported by substantial and credible evidence. 

Among the additional considerations that have been considered by the Mississippi 

Supreme Court in determining whether a municipality's proposed annexation areas are within its 

path of growth are: (1) spillover development in annexation area; (2) annexation area 

immediately adjacent to City; (3) limited area available for expansion; (4) interconnection by 

transportation corridors; (5) increased urban development in annexation area; (6) geography; and 

(7) subdivision development. City of Jackson v. Byram lncorporators, 16 So.3d at 685 (Miss. 

2009). 

In the 2004 D'Iberville case, this Court found: 

The chancellor found that the DAA, the area to the north and west of D'Iberville, 
is clearly in the paths of growth for D'Iberville. Development is already occurring, 
and there is spillover into the DAA with the development of new subdivisions and 
businesses. The new subdivision development has been expedited due to the water 
and/or sewer service provided by D'Iberville. 

In re Enlargement and Extension of Mun. Boundaries of City of D'Iberville 867 So.2d 

241, 254 (Miss. 2004). At trial, the Town of Terry failed to put on any proof as to its 
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path of growth; indeed, Mr. Peacock did not even know what spillover development was, 

stating, "What do you mean by spillover development?" (T. 125.) Therefore, the trial 

court erred, and this indicator does not favor annexation. 

3. Potential Health Hazards 

The trial court found that the "potential health hazards" indicator favored annexation by 

Terry, specifically finding: 

Mayor Nicholson testified that the current sewer systems in the proposed 
annexation areas are inadequate for the residents of those areas, save T#3 which is 
currently on the Terry municipal sewer system. Concurring testimony in this 
regard was provided by William Peacock and Robert Lunardini. Clearly, this is a 
potential health hazard that will be corrected by actions taken after the 
annexation. 

(R. 117.) This finding was manifestly wrong and unsupported by substantial and credible 

evidence. 

Among the additional considerations that have been considered by the Mississippi 

Supreme Court in determining whether a municipality demonstrated a need to expand are: ( l) 

potential health hazards from sewage and waste disposal; (2) a large number of septic tanks in 

the area; (3) soil conditions which are not conducive to on-site septic systems; (4) open dumping 

of garbage; and (5) standing water and sewage. City of Jackson v. Byram Incorporators, 16 

So.3d at 686 (Miss. 2009). 

The City of Terry has some sewer service in the proposed annexation areas, but most 

residents are served by on-site septic tanks. The Town of Terry put on no proof of soil 

suitability, or inadequacy of existing septic tank systems. 
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Mr. Lunardini testified that there were a number of health problems and risks associated 

with septic tank systems in the P AAs, primarily from the widespread use of septic tank systems. 

(T. 185.) Mr. Lunardini initially testified that, in his professional opinion, the proposed sewer 

services were feasible for the Town of Terry to provide. (T. 185-186.) Water needs are 

currently met, mostly by smaller water associations. Area 3 is currently served by the Eastside 

Water Association, which also serves Area 4; Area 5 is served by the South Terry Water 

Association, all of which have certificated areas of service which the Public Service Commission 

has issued. (T. 188.) Therefore, the Town's primary plans are to extend sewer service and not 

water service. (T. 189.) Mr. Lunardini and Southern Consultants prepared a current water/sewer 

rate comparison, admitted into evidence as Exhibit "14," which showed the comparisons of 

utility rates for the surrounding areas. (T. 190-192; Ex. 14.) Mr. Lunardini testified that the 

purpose of conducting rate studies was to determine whether a town or city has adequate income 

to operate its utility system; Mr. Lunardini's opinion was that Terry would require an upward 

rate adjustment of $17.28 per month, per customer, or up to around $63.00. (T. 192-193.) Mr. 

Lunardini testified that this rate is high, when compared to other rates in the area of central 

Mississippi. (T. 193-194.) 

In addressing this factor, it is again necessary to examine the reason it may or may not 

indicate reasonableness of a proposed annexation. To properly address this issue, it is important 

to not only establish that there are existing or potential health hazards in a proposed annexation 

area, but to propose solutions. To identify problems without a proposed solution means little. 

The trial court heard some testimony from witnesses with regard to Terry's plans to extend 

sanitary sewer into the proposed annexation area; however, this testimony did not provide clear 

financial plans to provide the needed $6 million improvements. 
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With respect to the repeated assertion by Terry that one of the benefits to the citizens who 

would be annexed is twice-a-week garbage pickup, Mr. Peacock testified that having garbage 

picked up only once a week creates no health hazard he was aware of. (T. 133-134.) Mr. 

Peacock also agreed that many cities are going back to once-a-week from twice-a-week pickup. 

(T. 134.) 

In evaluating reasonableness, this indicium strongly disfavors annexation by Terry. 

4. Terry's Financial Ability 

The trial court found that Terry had the required financial ability to annex, specifically 

stating that "the Town of Terry is in solid financial condition." (R. 118.) The trial court also 

found that, based on five years of projections, "Terry will remain in financially healthy shape ... 

. " (R. 118.) This finding was manifestly wrong and unsupported by substantial and credible 

evidence. 

For starters, the trial court would go on to include the following language later in its same 

opm10n: 

This Court is particularly concerned regarding the financial ability of the Town to 
annex such a large area and increase in population. The Town presented no plan 
regarding additional employees to provide services to the newly annexed areas, 
possible costs for implementation of expanded utility services to all annexed 
areas, and additional municipal services to be offered. This Court has grave 
concerns regarding Terry's financial ability to annex all five areas and provide the 
necessary services within a reasonable amount of time. 

(R. 123.) Thus, the trial court's own findings, from one part of its opinion to the other, stand in 

contrast with each other. 

Among the additional considerations that have been considered by the Mississippi 

Supreme Court in determining whether a municipality demonstrated a need to expand are: (1) 
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present financial condition of the municipality; (2) sales tax revenue history; (3) recent 

equipment purchases; ( 4) financial plan and department reports proposed for implementing and 

fiscally carrying out the annexation; (5) fund balances; (6) the City's bonding capacity; and (7) 

expected amount of revenue to be received from taxes in the annexed area. City of Jackson v. 

Byram Incorporators, 16 So.3d at 686 (Miss. 2009). 

This indicator is one trial courts should take very seriously. Mr. Peacock testified that the 

annexation would double the population of the existing Town of Terry; thus, there must be a 

clear plan and ability to provide those citizens service. (T. 135.) Although the Town of Terry is 

planning on doubling its population and essentially doubling its land area, the Town clearly has 

no plans to add other employees to help provide services to the new citizens who would be 

annexed. (T. 135-136.) Further, and more concerning, Mr. Peacock also testified he was not 

asked to make any financial analysis as to the financial status of the Town of Terry, and that he 

no opinions about Terry's financial ability. (T. 130.) Mr. Peacock testified that he would not 

professionally reach an opinion without having examined an issue. (T. 130.) 

When asked about the Town's promise and its ordinance to give in-town rates to the 

sewer customers who would be annexed, the Mayor conceded that this would result in a loss of 

sewer revenue; however, he stated it would be offset by a millage rate. (T. 72-73.) The Mayor 

could only speak in generalities, conceding that he had not looked closely at these numbers and 

could not speak in specifics. (T. 72-73.) When pressed, the Mayor also conceded that millage 

rates are paid into the general fund and therefore could not offset utility rate loss. (T. 73.) 

With regard to the Town's plans to provide sewer service to Zone 5, the Mayor admitted 

on cross-examination that, although the Town could technically provide sewer service to 

residents who live on the other side of the railroad tracks by boring under the tracks, the Town 
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had not gotten any estimates of costs installing sewer lines beneath the railroad. (T. 78-80.) The 

Mayor also testified that not every resident in the existing town currently has centralized sanitary 

sewer service. (T. 69.) The Mayor did testify the Town has had some difficulties with the 

collection of its sewer bills, particularly in Proposed Annexation Territory No. 3. (T. 21-22, 70-

71.) 

The Mayor testified that the Town's consultant and testifying expert, Bob Lunardini, had 

examined the cost of expanding the sewer services to the four unserved proposed annexation 

territories. (T. 29.) The Mayor also testified that sewer expansion would likely be paid for 

largely through loans and Community Development Block Grants. (T. 29-30.) 

Mr. Lunardini's testimony focused primarily on Terry's plan to extend water and sewer 

services to the Proposed Annexation Areas. (T. 168.) Mr. Lunardini testified that Area 1 was 

made up of approximately 670 acres, Area 2 about 640 acres, Area 3 about 570 acres, Area 4 

about 525 acres, and Area 5 about 490 acres, totaling about 2,500 acres or almost four (4) square 

miles. (T. 171-72.) This doubled the size of the current city. (T. 172.) Mr. Lunardini testified 

about a previous sewer expansion project to the Collis Hills neighborhood outside of Terry, in 

the current PAA Territory No. 3. (T. 172.) Mr. Lunardini testified that if the entire area as 

requested was successfully annexed by Terry, the existing water treatment facility would not be 

adequate to serve the new city, and the needed upgrade would cost about $1,000,000, Mr. 

Lunardini testified. (T. 173.) Mr. Lunardini testified that he and Southern Consultants prepared 

a preliminary cost estimate. Mr. Lunardini testified what the Town's plan would be if the 

annexation, as requested, would come to fruition. (T. 17 6-180.) Looking at the sewer map 

offered into evidence as Exhibit "12," Mr. Lunardini testified that the cost to provide sewer to 

Area 2 was $976,000.00. (T. 177-178; Ex. 12.) That only included some additional lines and a 
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lift station, however. (T. 178.) The total cost for all plans there are $1,845,000.00. To extend 

sewer lines into Area 3, Mr. Lunardini testified the cost estimate was $463,000.00. (T. 178.) 

The cost estimate to provide sewer lines, which are currently under construction, to Territory 4 

would be $262,000.00. To provide the plan to sewer service to Territory 5 would cost the city 

$1,160,000.00. (T. 179-180.) The total cost for the five (5) areas is $4,706,000.00. (T. 180.) 

Mr. Lunardini also testified that there would be an additional million dollars that could 

potentially come from his filing a ranking form; bringing the total improvement cost to 

$5,706,000. (T. 180-181.) 

Later, Mr. Lunardini testified again that, although there was a current plan ongoing 

during trial to put new sewer into new areas and to connect to homeowners at no costs to them, 

he could not guarantee or give an answer that future projects would also come at a zero cost to 

homeowners. (T. 281-282.) The Town of Terry also had no plans at trial to let residents in the 

PAA know they could connect to future services without costs. (T. 283.) One particular 

Objector asked Mr. Lunardini what it would cost for her to run sewer 1,850 feet from the 

primary line to her house, and his response was $10,000 in round numbers. (T. 284.) That is a 

cost the Town of Terry would charge that individual, who would have no choice in the matter, 

except to connect. Ms. Pennock again testified at a later stage of the trial that she had great 

concerns about the city's plans to install lines which were not needed, causing damage to the 

property owners' land, but without plans to make repairs necessitated by the installation of the 

utilities. (T. 286-287.) 

Mr. Lunardini admitted that although the sewer cost estimate was nearly $6, 000, 000, and 

that may be off-set if the Town were able to secure certain grants or loans, the Town, in the past 

five (5) years before trial, managed only to complete two (2) sewer projects, which totaled 
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together about $500,000.00. (T. 217.) Mr. Lunardini testified that the Town's ability to pay for 

the needed sewer improvements rested on the assumption that nearly half of the money needed 

could be obtained through grants and loans, and completed within eight (8) years, and that the 

Town would be solvent enough to repay all of the loans (which would require rate increased). 

(T. 219.) 

Outside of this testimony limited to utility service, Mr. Lunardini testified that he had 

done no other financial analysis with regard to the abilities of the Town of Terry to pay for the 

annexation plans. (T. 213.) Thus, in essence, the Town could not put on any proof of how to 

provide or pay for any other service. 

On cross-examination, Mr. Lunardini testified that the commitments made in Section 4H 

of Exhibit "3" constituted a commitment to acquire and interconnect certificated utility systems 

where financially feasible and legally possible. (T. 195-196; Ex. 3.) However, Mr. Lunardini 

testified he knew of no plan nor valuation to attempt to acquire or interconnect Terry to any of 

the water certificated areas. (T. 198-199.) Although Mr. Lunardini did admit that there was a 

value which would go to the utility, if the areas are incorporated, he had provided no numbers on 

the values of those certificates. (T. 199.) Looking at the Town's plans to provide water, Mr. 

Lunardini testified that in zone 2, the Town has no additional plans to serve the area. (T. 201-

203.) 

Terry proposes taking an area that doubles its size and requires $6,000,000 in utility 

upgrades, but has not concrete plans to provide those upgrades. This indicium strongly disfavors 

annexation by Terry. 
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5. Need for Zoning and Planning 

The trial court found that Terry "demonstrated a need for zoning and overall planning in 

the T#2 and T#3." (R. 119.) The finding that annexation is reasonable based on any need for 

zoning and planning is manifestly wrong and unsupported by substantial and credible evidence. 

There is no need for zoning and planning which not currently met. Mr. Peacock testified 

that he saw no unmet need for zoning in the Proposed Annexation Area. (T. 130.) He also 

testified that the principle advantage in municipal level zoning Terry would be able to offer was 

simply more convenient rezoning hearings, preventing people from traveling to Raymond. (T. 

130-131.) When asked at trial if he had reviewed Terry's Zoning Ordinance, Mr. Peacock stated 

that he had not done so in a while. (T. 114.) Mr. Peacock conceded that the staffing level for 

planning and zoning at Hinds County was superior to that which the Town of Terry could offer. 

(T. 131.) Mr. Peacock testified that the Town could exercise its zoning and other ordinances 

over areas not currently within its jurisdiction, typically through an interlocal agreement with the 

County; however, he was not aware of any such agreement. (T. 159-160.) 

The Mayor also testified there was a need for zoning and planning services in the 

Proposed Annexation Area, but that he knew of no deficiencies in the services Hinds County was 

providing to the area at the time of trial, stating, "I don't know if there are any deficiencies. And 

I'm not implying that there are." (T. 60-61.) This indicator clearly does not favor annexation. 

6. Need for Municipal Services 

The trial court found that Terry "demonstrated a need for municipal services in the 

proposed annexation areas and Terry demonstrated the ability and commitment to provide such 
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services." (R. 119.) This finding is manifestly wrong and unsupported by substantial and 

credible evidence. 

At the outset, there is some overlap between this indicator's discussion and proof and that 

found in number 12, "any other factors" regarding reasonableness, primarily in that the residents 

of the PAA testified that they do not have individual needs for services as their current services 

are adequately met. Among the additional considerations that have been considered by the 

Mississippi Supreme Court4 in determining whether a municipality demonstrated a need to 

4 It is important to note the context in which the Supreme Court has considered the issue of need for services. 
Obviously, more developed areas have a different level of need for services than lesser developed areas. In a Biloxi 
case, the Mississippi Supreme Court provided an excellent analysis of the proper standard to be applied: 

,r 47. The chancellor found that the PAA is in need of municipal services and that the 
Biloxi annexation would provide parcel A with three new fire stations in the first five years, a 
lower fire rating, enhanced police patrols, and the installation of several park facilities. Harrison 
County contends however that, based upon the testimony of Harrison County Sheriff Joe Price, 
Harrison County Fire Chief George Mixon, Harrison County Board of Supervisor President Bobby 
Eleuterius, and planning expert Michael Bridge, fire, utility, garbage collection, road and street 
maintenance and police services are more than adequate, if not already at a municipal level. 

,r 48. Although Biloxi's comprehensive plan does not detail plans for more remote 
undeveloped areas, Lusteck testified that these will be served when needed and economically 
feasible. The Objectors criticize this lack of planning. However, we have held that "[p ]!ans that 
call for extension of services into annexation areas when economically feasible are not 'per se 
unreasonable.' " Mantachie, 685 So.2d at 729 ( citing Columbus, 644 So.2d at 1182). 

,r 49. As these utilities are revenue-driven enterprises, this approach makes sense. Biloxi 
intends to spend approximately $12 million in water and sewer investments in the first five years. 
We have held that "five year plans" such as Biloxi's are reasonable. See Columbus, 644 So.2d at 
1182; Jackson, 551 So.2d at 861. Also, in Madison, this Court found that the PAA needed 
municipal services based in part upon testimony from the mayor that the city could provide 
quicker police response, additional police protection, first level fire protection, and overall 
planning. Madison, 650 So.2d at 501-02. The evidence presented in this indicium and throughout 
this litigation shows that parcel A will receive enhanced municipal services in accord with this 
Court's language in Madison, 650 So.2d at 494 (residents of the PAA will receive something of 
value in return for their tax dollars). Thus, we find that this indicium weighs in favor of the 
reasonableness of annexation. In re Enlargement and Extension of Municipal Boundaries of City 
of Biloxi, 1999 WL 549455, (Miss. 1999) 

The Supreme Court has addressed specifically the difference in how this indicium should be addressed, 
depending on the level of development. 
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expand are: (1) requests for water and sewage services; (2) plan of the City to provide first 

response fire protection; (3) adequacy of existing fire protection; (4) plan of the City to provide 

police protection; (5) plan of the City to provide increased solid waste collection; (6) use of 

septic tanks in the proposed annexation area; and (7) population density. City of Jackson v. 

Byram Incorporators, l 6 So.3d at 686 (Miss. 2009). 

The Mayor testified that the Town of Terry would immediately provide certain services 

to all five (5) areas, namely police protection and trash pickup, as well as animal control and 

code enforcement, at a level better than the county is currently able to provide. (T. 28.) 

However, when asked for any information regarding Terry's need for municipal services in the 

Proposed Annexation Area, Terry's expert witness Mr. Peacock testified, "I don't know that I'm 

the one qualified to give you that answer." 

On cross-examination, Mr. Peacock testified that larger lots in Zone 5 would appear not 

to need sewer service, since those large lots already have on-site sewage treatment, furthering his 

earlier testimony that those areas would not be served with sewer for a period of years. (T. 155.) 

Regarding a need for services in the P AAs, Mr. Lunardini said that he had no discussions with 

anyone about whether the Town of Terry considered the impact of doubling its land area without 

Sparsely populated areas: 

"The dominating fact here is that approximately 90 percent of the area to be annexed is 
undeveloped at this time. Concededly there is no immediate need for municipal services in the 
area. Yet in the past we have complimented the City of Jackson for annexing an area before it is 
fully developed. See Dodd v. City of Jackson, 238 Miss. 372, 118 So.2d 319, 330 (1960)." 

Matter of Extension of Boundaries of City of Jackson, 551 So.2d 861, 867 (Miss. 1989) 

Densely populated areas: 

"The area immediately North of the City limits is densely populated and no serious argument can 
be advanced against the need for municipal services in that area." Matter of Extension of 
Boundaries of City of Columbus, 644 So.2d 1168, 1177 (Miss. 1994). 
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adding a single waterline, with regard to the effect on its Class 8 fire insurance rating; he testified 

it was "not brought up." (T. 207.) 

The Mayor also testified that the Town had no real plans to provide police protection to 

the area the Town currently seeks to annex and was unable to tell the Court how many additional 

square miles the city was seeking to add at trial. (T. 50-51.) The Mayor also testified that the 

city had laid off two of its four full-time police officers and one part-time police officer, as well 

as three public works employees, about one-half of the department. (T. 49, 53-55.) Although 

the Town of Terry had completed a new fire station about eight (8) months before trial, the Town 

had absolutely no fire trucks to put inside the station, and the county had no fire trucks there, 

either. (T. 57-58.) When asked about Exhibit "7," the Town's audit which shows problems and 

recommendations for the Town, the Mayor testified that he was aware certain personnel needed 

more training, but that the Town's response to the audit was that, "the Town is unable to upgrade 

their personnel skill level necessary to eliminate this finding due to limited funding resources." 

(T. 58-59; Ex. 7.) 

Terry's ordinance of annexation commits to provide water and sewer, and this 

commitment is to be completed within eight years from the effective date of the ordinance. 

Terry's commitment with regard to addressing the health hazards identified in the annexation is 

extremely vague. As a result, specific plans become important. However, Terry could not show 

the trial court and cannot show this Court any specific plan. 

Mr. Peacock also testified that at the time the Draft Comprehensive Plan was prepared, 

the Town of Terry received its Class 8 Fire Protection Rating, based partly on the facts that the 

fire station in the Town of Terry had fire trucks stationed there. However, there were no fire 

trucks inside the Town of Terry at the time of trial. (T. 147-148.) Mr. Peacock testified that the 

25 



presence of fire trucks was an important factor to determine whether the fire rating would remain 

an 8, but that he had made no inquiry into whether they in fact still did have fire trucks (T. 148.) 

Mr. Lunardini also testified that the Town's inability to provide water or set standards in 

the currently-certificated water areas will not affect the Town's fire rating; however, when 

pressed, Mr. Lunardini conceded that he was unsure how other water providers, besides Terry, 

would affect the rating, and that such testimony regarding how the Rating Bureau would set the 

Town's rate was beyond his scope. (T. 203-207.) 

With regard to police protection, Mr. Peacock could only testify that he understood the 

Town of Terry had an agreement in place with Hinds County to provide for broad police 

protection coverage. However, he also testified that he had not seen the agreement and that his 

sole source of information was simply from discussion he had heard from the actual hearing in 

the trial court. (T. 149-150.) He also testified that as an expert, he would not form expert 

opinions based only on what he has heard. (T. 150.) Therefore, he had no expert opinion on 

police protection. (T. 150.) The total number of police department staff had decreased from six 

(6) at the time the Draft Comprehensive Plan was developed down to four (4) at the time of trial. 

(T. 148-150.) 

The Mayor testified Mr. Lunardini had made cost estimates concerning the plan for 

services the city promised to provide the Proposed Annexation Areas, as previously discussed. 

(T. 63-65.) However, besides the Petition for Annexation and the Annexation Ordinance, the 

city, and specifically the Board of Aldermen had not committed to any other specific plan, nor 

had any specific plan been presented, to provide needed services to the residents of the Proposed 

Annexation Areas. (T. 66.) 

This indicator does not favor annexation. 
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7. Natural Barriers 

The trial court found that there were no natural barriers making it "prohibitive" for Terry 

to complete its infrastructure investment, including the provision of both water and sewer 

services. (R. 120.) 

The mere existence of a barrier, natural, man-made or geopolitical, does not mean that an 

annexation is unreasonable. The Mississippi Supreme Court has addressed the point: 

Similar to the Jackson decision which confirmed that county lines can be 
successfully crossed, Biloxi argues that the county judicial district line in this 
instance does not serve as a barrier. See Jackson, 551 So.2d at 865-66. Other 
natural barriers have not prevented annexation in other cases. See, e.g., 
Columbus, 644 So.2d at 1174-75 (floodplain); Southaven, 630 So.2d at 23 
(interstate highway); In re Enlargement of the Corporate Boundaries of the City 
of Booneville, 551 So.2d 890, 893 (Miss.1989) (floodways). 

In re Enlargement and Extension of Municipal Boundaries of City ofBiloxi,1999 WL 549455 

(Miss. 1999). 

The proper test for the consideration of the impact of "natural barriers" on the 

reasonableness of an annexation was stated as follows: 

Reference to this Court's earlier experiences with natural barriers shows that it is 
not a constraint upon development that establishes unreasonableness under the 
natural barrier concept but rather a condition that makes provision of municipal 
services impossible or prohibitively expensive. See City of Biloxi v. Cawley, 332 
So.2d 749, 751 (Miss.1976) ("Annexation of the territory north of Biloxi Bay 
would necessitate some duplication of facilities and personnel in order to render 
the services proposed by the ordinance of annexation."), see also, Matter of 
Enlargement of Corp. Limits of Hattiesburg, 588 So.2d 814 (Miss.1991) 
(Chancellor was not manifestly in error in observing that certain man-made 
barriers such as the interstate and the county line should not be ignored.); 
Extension of Boundaries of Horn Lake v. Renfro, 365 So.2d 623, 625 (Miss.1978) 
(Existence of floodplain between existing city limits and portions of proposed 
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annexation could properly be considered to militate against finding of 
reasonableness.). 

In the current case the chancellor found that there were no natural barriers 
between the City and the PAA that would interfere with provision of municipal 
services. This finding is supported by testimony from Mike Bridge, the City's 
expert, to the effect that: 

There are no natural barriers that would prohibit the City from providing 
the full range of municipal services and facilities to the area sought to be 
annexed .... If you will observe the exhibit [P-187], you will see that the City is 
bisected and traversed by substantial flood plain and floodway areas. This [has] 
not impeded in any way, whatsoever, the ultimate service by the City to the areas 
within the municipality. 

Matter of Extension of Boundaries of City of Columbus, 644 So.2d 1168, 1 l 75(Miss. 1994). 

When asked about natural barriers, Mr. Peacock testified that he had not looked at that 

indicator as a planner for the Town of Terry directly, despite being the Town's expert. (T.134.) 

No proof was presented with regard to natural barriers which would inhibit the delivery 

of services. This factor is likely not at issue in this case and is at best neutral in addressing the 

reasonableness of both proposed annexations. However, because Terry failed to put on any 

proof of this indicator, this does not favor annexation by Terry. 

8. Past Performance of Terry 

Regarding past performance, the trial court found that the testimony of Terry's own 

witnesses showed "numerous improvements in municipal services provided since the 2009 

annexation including a new city hall, library, post office, public works building and various road 

construction." (R. 120-21.) Of course, the federal post office is not paid for by Terry revenue. 

Further, in looking at cross-examination of those same witnesses, the trial court also specifically 

found that "certain testimony was elicited which showed that not all of the proposed 

improvements cited in 2009 have been completed." (R. 121.) The Objectors agree with this 
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finding. As a result, any finding that this indicator supported annexation by Terry is manifestly 

wrong and unsupported by substantial and credible evidence. 

In this case, the Town of Terry recently annexed in 2009. Over the years municipalities 

with poor past performance have drawn considerable solace from the decision of this Court in 

Matter of Extension of Boundaries of City of Jackson 551 So. 2d 861, 867 (Miss. 1989). In that 

case, the Court accepted in part Jackson's excuse that the 1979 flood had prevented it from 

delivering on its five-year plan. However, in Matter of Extension of Boundaries of City of 

Columbus 644 So.2d 1168, 1179 (Miss. 1994) the Supreme Court noted that natural disasters 

don't give an annexing city a pass. The Court said: "Rather, in Jackson this Court chose to 

ignore the poor prior record of that city because the annexation under consideration was not 

comparable to prior ones." Id. 

The indicia "past performance" was first recognized by the Mississippi Supreme Court in 

City of Biloxi v. Cawley, 332 So. 2d 749, 751 (Miss. 1976), the Supreme Court noted: 

In his opinion the chancellor set forth some of the evidentiary matters 
considered by him in holding that the ordinance was not reasonable, one being: 
'The municipal facilities and services lacking to the citizens of the present City of 
Biloxi, the time element (nine years and still incomplete) for providing water and 
sewage in the previously annexed West Biloxi area.' The chancellor properly 
considered the past performance of the City in providing services proposed under 
a previous ordinance as indicia of whether it could or would furnish the services 
proposed in the ordinance under consideration in this case within a reasonable 
time. 

Terry's poor past performance rises to a level which clearly indicates that this annexation 

is not reasonable. On cross-examination, Mayor Nicholson testified that the Town had made 

certain promises in its previous annexation in 2009 which were essentially identical to the 

promises the Town of Terry now makes in the current matter, but the proof showed those 

previous promises had not been kept. (T. 44-45.) 

29 



When reviewing the indicia related to the past performance of the Town of Terry, the 

case that comes most closely to mind is In re Exclusion of Certain Territory from City of 

Jackson. In that case, the Mississippi Supreme Court found: 

The municipality is unable or unwilling to expend the necessary funds to provide 
the services and infrastructure promised within the area. This is clear in that no 
action has been taken toward providing sewer services in the area. 

698 So. 2d 490, 494 (Miss. 1997). Though that case involved a de-annexation, the standard of 

review of past performance is no less applicable in an annexation. Here, the evidence shows 

Terry has poor past performance in keeping all its promises. The Supreme Court has found: 

The chancellor found that Jackson had failed to present sufficient proof of the 
provision of services to previously annexed areas. We agree. "This Court 
evaluates this indicium by looking at the municipality's performance in previous 
annexations and whether it has provided promised services to its residents." Id. at 
969. Jackson failed to present evidence regarding the provision of services to 
previously annexed areas. Instead, Jackson presented evidence of municipal 
services it generally provides to all of its residents. The record supports the 
chancellor's finding that Jackson failed to present sufficient evidence to support 
this indicium. 

City of Jackson v. Byram lncorporators, 16 So.3d 662, 689-90 (Miss. 2009). "[B]y looking at the 

municipality's performance in previous annexations and whether it has provided promised 

services to its residents," one can only conclude that Terry's past performance weighs heavily 

against the reasonableness of this annexation. An examination of the specifics reveals major 

shortcomings. 

In fact, the Terry Mayor testified that he had not even looked at the previous annexation 

ordinance the Town adopted (leading to its successful 2009 annexation) in preparation for trial in 

this matter, and he could not recall specifically what those commitments were. (T. 46.) The 

Mayor also testified that although the Town provides sewer service and two-day trash pickup, no 

upgrade or improvement of streets or intersections had been made as promised under the 

30 



previous ordinance; the one proposed improvement, still not begun as of the date of trial in this 

matter, was focused on Old Highway 51, improvements which would be mostly paid for by the 

state, and not Terry. (T. 46-47.) The Mayor testified that no new storm drainage facilities had 

been developed in the 2009 annexation area, no curbs or gutters had been installed since the 

2009 annexation, no street lights had been added to the area annexed in 2009, no sidewalks had 

been added to the area annexed in 2009, and no additional parks or recreation facilities have been 

built in the 2009 annexation area. (T. 47-48.) The only effort made toward providing parks and 

recreation services to the newly-annexed citizens in 2009 are conversations held between the city 

and Hinds County, who has jurisdiction of one of the parks in Terry. (T. 48-49.) However, 

current parks and recreation are problematic; the Mayor also admitted that the current 

community center is "very old" and has mold as well as a number of other problems. (T. 108.) 

The Mayor admitted during cross-examination that Terry had promised, both in the 

previous 2009 ordinance and the current ordinance at issue today, to "where legally possible and 

financially feasible, acquire, upgrade and interconnect certificated public water utilities suppliers 

and extend new municipality services into developed areas annexed as needed." (T. 75-76.) See 

Matter of Extension of Boundaries of City of Columbus, 644 So. 2d 1168, 1182 (Miss. 1994) 

(promising services only where economically feasible "does call into question the willingness of 

the City to follow through on the promises made in the legislation."). However, the Mayor also 

said the Town of Terry had no plans to acquire the utility services as promised and that the Board 

had not discussed the matter. (T. 75-76.) The Mayor stated, "There has been no effort or plan 

for the Town to take over these utility systems." (T. 77.) 
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When asked about Terry's past performance, Mr. Peacock testified in one breath that 

some promises had been kept, but also that he had not reviewed the 2009 Annexation Ordinance 

and could offer no opinion on the Town's past performance from the 2009 case. (T. 127-128.) 

The following exchange took place: 

QUESTION: Have you reviewed the 2009 approved Annexation Ordinance of 
the Town of Terry? 

ANSWER: No, I haven't. 

QUESTION: So I take it that as an expert in the field of planning, you can offer 
no opinion on their past performance form the 2009 case, can you? 

ANSWER: No, I cannot. I was not involved in that one, so I have no knowledge 
of that. 

(T. 128.) Mr. Peacock conceded that Terry still had many problems common to municipalities, 

including drainage ditches that needed to be cleaned, a lack of curb and gutter, a lack of needed 

street lights, dilapidated roadwork, etc. (T. 128.) Mr. Peacock also testified that, although past 

performance was an important issue to examine when a town commits to make necessary 

improvements, he, as the expert witness for the Town, had not even examined the indicator. (T. 

134-135.) 

The lack of performance on Terry's part, or to prepare proof otherwise, should serve to 

strip this Court of any confidence that future citizens annexed into Terry will in fact receive the 

full complement of services promised. A municipality that fails in delivering services succeeds 

in raising doubt in the mind of the court for future annexation efforts. While Terry speaks of 

good intentions in the case at bar, there is no indication that Terry will in fact make good on its 

promises. Once annexed, the only relief available to those annexed by nonperforming cities is 
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that of a costly court battle seeking de-annexation. For this reason, the Court finds Terry's 

record of past performance weighs against annexation. 

The Supreme Court stated: 

The testimony concerning the City's past performance in previously annexed 
areas compel us to restate that this Court feels that the City of Jackson should 
make an effort to extend the infrastructure and enhance services and facilities 
within its existing boundaries in order to encourage development and expand its 
tax base. 

Matter of Enlargement and Extension of the Mun. Boundaries of the City of Jackson 69 l So.2d 

978, 984 -985 (Miss., 1997). Here, Terry should keep its commitments before it seeks to annex 

more land. This indicator does not favor annexation. 

9. Economic and other impact on those in the PAA 

The trial court found that "when Terry annexes T#2 and T#3, the residents will enjoy 

numerous benefits in exchange for their tax dollars." (R. 121.) This finding is manifestly wrong 

and unsupported by substantial and credible evidence. 

Any analysis of the social and economic impact on the residents and property owners 

within the proposed annexation area must be evaluated in conjunction with the past performance 

of the city seeking to annex. In 1985 the Mississippi Supreme Court stated5
: 

We have attempted to establish criteria6 by which chancellors may gauge the 
reasonableness of an annexation. Dodd v. City of Jackson, 238 Miss. 372, 118 
So.2d 319 (1960); Extension of Boundaries of Horn Lake v. Renfro, supra. 
These criteria require that the chancellor evaluate the services to be offered to the 
annexation area, the city's ability to offer those services, the city's need to grow 
and the needs of the area to be annexed. While the Dodd and Renfro criteria are 
helpful, they were never intended to be conclusive as to reasonableness. Other 
factors, including the interest of, and consequences to, landowners in the 

5 Western Line Consol. School Dist. v. City of Greenville, 465 So. 2d 1057, 1060, (Miss. 1985). 
6 "Criteria" became "indicia" in Basset v. Taylorsville, 542 So. 2d 918 (Miss. 1989) and the cases that followed. 
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mmexation area are relevant. The economic and personal impact on these 
landowners is as important a concern as the city's need to grow. Only by 
reviewing the mmexation from the perspective of both the city and the landowner 
can the chancellor adequately determine the issue of reasonableness. In short, the 
common thread that must run through any reasonableness criteria is fairness. An 
unreasonable annexation is an unfair one and, as fairness is the foundation of 
equity, an annexation cannot be both unreasonable and equitable. The converse is 
equally true for an annexation cannot be both inequitable and reasonable. 

W Line Consol. Sch. Dist. v. City of Greenville, 465 So. 2d 1057, 1059-60 (Miss. 1985). In the 

Columbus decision,7 the Supreme Court restated the requirement as follows: 

Although we retain our "indicia" for the purposes of today's decision, we 
emphasize that fairness to all parties has always been the proper focus of our 
reasonableness inquiry. Thus, we hold that municipalities must demonstrate 
through plans and otherwise, that residents of mmexed areas will receive 
something of value in return for their tax dollars in order to carry the burden of 
showing reasonableness. 

In In re City of Jackson 912 So. 2d 961, 965 (Miss. 2005), the Supreme Court said: 

This Court stated in Hattiesburg that "fairness to all parties has always been the 
proper focus of our reasonableness inquiry. Thus, we hold that municipalities 
must demonstrate through plans and otherwise, that residents of annexed areas 
will receive something of value in return for their tax dollars in order to carry the 
burden of showing reasonableness." Hattiesburg, 840 So. 2d at 82. 

This principle has been consistently followed. See also In re Enlargement and Extension of 

Corporate Limits of City of Madison, 983 So. 2d 1035 (Miss. 2008); In re Enlarging, Extending, 

Defining Corp. Limits of City of Brookhaven, 957 So. 2d 382, 389 (Miss. 2007); In re Municipal 

Boundaries of City of Southaven, 864 So. 2d 912 (Miss. 2003); In re Enlargement and Extension 

of Boundaries of City of Macon, 854 So. 2d 1029, 1044 (Miss. 2003). 

When asked about the admonition of the Supreme Court- that to carry its burden of 

proof, an annexing municipality has to show that the citizens of the PAA will receive something 

7 Matter of Extension of Boundaries of City of Columbus, 644 So. 2d 1168, 1172 (Miss. 1994). 

34 



of value, Mr. Peacock merely testified, "I have heard that." (T. 127). When asked if that had 

been accomplished at trial, Mr. Peacock said he did not know. (T. 127.) 

Given Terry's past performance history and inadequate plans in this case, there is no 

assurance that the residents of the proposed annexation area will receive the any value, or as 

those within the existing city. Though Terry claims commitment to provide sewer and adequate 

water for domestic use and fire protection to the residents of at least a part of the proposed 

annexation area - the Court still has no idea as to what those specific plans are. Given its past 

performance, the promises of Terry are at best equivocal. Terry contemplates a plan for service 

that does not include acquisition of the certificates, and is without a funding plan to provide the 

$6,000,000 needed in utility improvements. 

The record in this case establishes that the promises of Terry are equivocal coupled with 

a history of failure to keep its past commitments. The Supreme Court could have been writing 

about the facts of this case when it said: 

It should first be noted under this point that the City qualified its promise with 
respect to a wide variety of capital intensive services. Specifically, these services 
were promised only where they are "necessary and economically feasible." The 
use of such equivocal language in an annexation ordinance is not per se 
unreasonable. See Ritchie v. City of Brookhaven, 217 Miss. 860, 65 So. 2d 436 
(1953). However, it does call into question the willingness of the City to follow 
through on the promises made in the legislation. When this uncertainty is 
combined with further evidence of lack of commitment, such as a general failure 
to estimate costs and plan for implementation of municipal services, as well as 
some indications of delayed past performance, then the reasonableness of the 
annexation can fairly be questioned. 

In Matter of Extension of Boundaries of City of Columbus, 644 So. 2d 1168, 1182 (Miss. 

1994). 

In essence, all the Town of Terry can provide to these residents, as far as municipal 

services, is merely two-day garbage pickup. (T. 80-85). The Mayor also testified the Town had 
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no plans to handle current drainage problems in Territory No. 5. (T. 80-87.) The Mayor 

conceded that the Town had no plan to buy any new police cars to patrol the new annexed areas. 

(T. 94.) In fact, the Mayor admitted that on issues such as these, the Mayor could not even speak 

to specifics, and planned on making the decisions later, only after annexation was granted. (T. 

94-95.) The Mayor stated, "Well, we will just let the facts dictate what we are supposed to do. I 

don't know those specifics." (T. 94.) The Mayor testified that he did not know whether four (4) 

policemen and four (4) cars, the current staff, was sufficient to patrol an area nearly double the 

size of the current Town. (T. 95.) The Mayor testified "you will get whatever your needs are. 

You can look at whatever resource that you have available and you just act accordingly. What 

we would be more interested in doing is providing a minimum level of services." (T. 95.) 

However, Terry does not have police on duty 24 hours a day. (T. 96.) In addition to two

day garbage pickup, municipal lighting will also be available, if the Town successfully annexes, 

according to the Mayor. (T. 97.) However, the Mayor and the Town have no proposed plan to 

install those street lights; the Mayor stated, "There isn't a promise per say of street lights, but 

what the plan is, is that we work with- it's an ongoing plan." (T. 97-98.) Despite this 

testimony, the Mayor also testified that the Town is able to and plans to provide the same level 

of service to these proposed areas as it currently provides to the now-existing Town. (T. 98.) 

Although the Mayor testified that the Town had conducted a field visit to Zone 5 before initiating 

the annexation, he was unable to provide any detail with respect to known drainage problems and 

road problems there. (T. 99-100.) The Mayor testified they would later have to conduct an in

depth examination to determine the roadway conditions, and then decide a remedy after that 

point. (T. 100-101.) 
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Based on the evidence presented at trial, it is clear that Terry, if permitted to annex, will 

not simply subject more land to one of its biggest development constraints, the lack of 

centralized sewer service. The property owners and residents of the proposed annexation area 

will bear the cost of any new constraint Terry imposes. 

This factor disfavors the reasonableness of Terry's proposed annexation. 

10. Impact on Minority Voting Strength 

The trial court found that Terry's "annexation will not have any significant impact on the 

voting strength of any minority group." (R. 121.) However, this Court should note that no 

minority voters raised this as an issue. In In re Enlargement and Extension of Corporate Limits 

of City of Madison, 983 So.2d 1035 (Miss. 2008), the Supreme Court reiterated the law with 

regard to giving proper weight to this indicium. The Court said: 

Of significant import, not one minority objector appeared at trial to contest the 
annexation based upon a dilution in minority voting strength. This Court stated in 
City of Columbus "that where voting strength is in dispute, we do not afford great 
weight in cases where the issue is not raised by one with standing." City of 
Columbus, 644 So.2d at 1180. Thus, we cannot say the special chancellor was 
manifestly wrong in finding that this indicium supported the reasonableness of the 
annexation. 

at 1049. In this case no minority objector appeared at trial to contest the annexation because of 

dilution of minority voting strength. However, Terry put on almost no proof that this would have 

no adverse effect on minority voting rights. When asked what Terry's current minority voting 

population was, versus the non-minority population, Mr. Peacock testified that he did not recall. 

(T. 119.) Mr. Peacock did testify regarding the racial composition of the five areas, but not as to 

the projections for land anticipated to develop. (T. 117-18.) Thus, this testimony is insufficient 
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under City of Pleasant Grove v. United States, 479 U.S. 462, 471, 107 S. Ct. 794, 800, 93 L. Ed. 

2d 866 (1987). 

Therefore, this indicator is neutral. 

11. Whether those in the PAA receive Terry benefits without paying taxes 

The trial court found that residents in Territories 2 and 3 "enjoy certain municipal utility 

services provided by the Town of Terry." (R 122.) The court also found: 

The proposed annexation area has grown and developed in large part due 
to its proximity to Terry. Being located on the Town's periphery has given 
property owners the opportunity to reap the resulting economic benefits. Citizens 
residing in the PAA benefit from the availability of jobs and increased 
commercial activity in Terry and the surrounding are, as well as the use of Terry 
facilities. Residents in these areas enjoy its recreation facilities, the proximity of 
retail services, its libraries and the like. 

(R. 122.) The trial court continued that the residents "benefit from their proximity to the Town 

of Terry in several different ways and the Court finds that this indicium of reasonableness 

weighs in favor of Terry's annexation." (R. 122.) 

However, the trial court never indicated what exactly those "several different ways" 

were, and the error here is that this is insufficient as a ruling of the chancellor to support the 

conclusions the trial court reached. This Court has stated that a chancellor must truly consider 

all of the factors when determining reasonableness, or the ruling and judgment would otherwise 

be insufficient: 

We have stated that a chancellor must consider all twelve of the factors in 
order to determine whether the annexation is reasonable under the totality of the 
circumstances. City of Laurel v. Sharon Waterworks Ass'n, 918 So.2d 1269, 2005 
Miss. LEXIS 493, 2005 WL1906031, at *1,4 (Miss. 2005); In re Enlargement 
and Extension of Municipal Boundaries of City of Biloxi, 744 So.2d 270, 276-77 
(Miss. 1999). In the instant case, the chancellor's verbal ruling and written 
judgment contain no reference to the twelve indicia of reasonableness in his 
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decision to allow the annexation. Accordingly, the chancellor's failure to weigh 
and apply each of the twelve factors in some form for the record renders this 
Court unable to determine whether substantial evidence supports the chancellor's 
reasoning and ruling that the annexation should have been granted. 

Weeks v. City of Clinton (In re City of Clinton), 920 So. 2d 452, 457 (Miss. 2006). Likewise, in 

this case, vaguely referencing "several different ways" in which nearby residents may or may not 

benefit is an insufficient measure of the reasonableness indicia and the supporting proof. 

One of the factors to be considered in evaluation of the reasonableness of an annexation 

is "whether the property owners and other inhabitants of the areas sought to be annexed have in 

the past, and for the foreseeable future unless annexed will, because of their reasonable 

proximity to the corporate limits of the municipality, enjoy the (economic and social) benefits of 

proximity to the municipality without paying their fair share of the taxes." City of Jackson v. 

Byram Incorporators, 16 So. 3d at 686. 

The proof offered by Terry on this matter was of the same type the Supreme Court 

rejected in a Jackson annexation attempt. In re City of Jackson, 912 So. 2d 961, (Miss. 2005) In 

that case the Court found Jackson's proof on this matter was lacking. The Court said: 

The City of Jackson offered generalized evidence to suggest that property owners 
in the PAA enjoy the benefits of Jackson without having to pay taxes for those 
benefits. Although one might argue that the proximity of the PAA to Jackson 
provides area residents with medical facilities, museums, parks, etc., this 
argument is without merit. No specific proof was forthcoming and the failure to 
develop the record to support this issue lies with Jackson. This Court will not go 
outside the record to assist Jackson where its proof is lacking. See Estate of Myers 
v. Myers, 498 So.2d 376, 378 (Miss.1986) ( citing Commercial Credit Equip. 
Corp. v. Kilgore, 221 So.2d 363, 367 (Miss.1969) (holding that this Court will not 
go outside the record to find facts)). 

In re City of Jackson, 912 So. 2d 961, 971 (Miss. 2005). See also City of Jackson v. 

Byram Incorporators 16 So. 3d 662, 691 (Miss. 2009). 
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The Town of Terry attempted to establish essentially the same proof the Supreme Court 

rejected in that case. This testimony established little or nothing beyond the similar proof the 

Supreme Court found insufficient in the Jackson case, primarily consisting of testimony that the 

objectors drove on Terry roads and used a U.S. Post office located in Terry. This is insufficient 

for this Court to find this indicator favors annexation. While residents of the PAA may receive 

some benefit by their proximity to the Town, here, it is insufficient to support annexation if that 

benefit is "no more or less than any other citizen might receive as a result of living in close 

proximity to a City." In re Enlargement and Extension of Mun. Boundaries of City of 

D'Iberville 867 So.2d 241, 259 (Miss. 2004) (finding the indicium neutral). Here, no proof was 

presented beyond a few questions about the Terry roads and the federal post office which is not 

paid for by Terry revenue. Thus, this factor also does not favor annexation. 

12. Any other factors 

With respect to "any other factors," the trial court did not make detailed and specified 

findings, and instead stated that the "annexation as proposed by Terry is reasonable based on the 

specific foregoing indicia ofreasonableness, as well as several other factors." (R. 122.) Thus, 

this finding is not only in error, but is also in contrast with other of the trial court's own findings 

in that the "annexation as proposed by Terry" would be the complete and total proposed 

annexation, not just the area reduced by the trial court to Territories 2 and 3. The court went on 

to identify the Town's hiring of Mississippi Planning and Development District to develop a 

comprehensive plan at some point in the future, as well as the hiring of a civil engineer to 

evaluate at some point in the future the feasibility, cost, and manner of providing municipal 

services to the proposed annexation territories. The clear problem is that the comprehensive plan 
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and feasibility study do not yet exist; thus, there was nothing for the trial court - and nothing 

now for this Court - to examine to make a determination of reasonableness of the annexation. 

Further, finding that those two hiring decisions, especially when those plans and studies do not 

yet exist, favor annexation by Terry is manifestly wrong and unsupported by substantial and 

credible evidence. 

Undisputed proof at trial - the Mayor's own testimony- showed that the comprehensive 

plan drafted in 2012 was intentionally never officially adopted by Terry's Board. (T. 104-105.) 

Mr. Peacock testified that, from a planning perspective, he would have recommended that the 

Town adopt the Comprehensive Plan before moving forth into the courtroom. (T. 129.) 

However, this was not done. (T. 129-130.) 

At trial, the Objectors also argued that the discussion of "any other factor" included the 

desires of the people annexed, a discussion which overlapped somewhat with that for the need 

for services; because of the large number of people interested in this annexation, the Objectors 

argued at trial and in their post-trial briefing that this factor weighs heavily the desires of those 

sought to be annexed as "any other factor." 

Several individual objectors testified at trial, including Kevin Bryant, Angela Pennock, 

David McGuffee, Edna Kendrick, and Greg Wilson. Mr. Bryant testified that he resides in 

Territory No. 1 of the PAA, and was one of the named defendants in this action. (T. 229.) Mr. 

Bryant's primary concerns were that his area currently receives adequate fire protection from 

both the City of Byram and Hinds County, adequate police protection from Byram and Hinds 

County, adequate water service from the City of Jackson, and adequate garbage pickup from 

Hinds County. (T. 229-230.) Mr. Bryant testified there was no need for the Town of Terry to 

annex his area. Mr. Bryant testified there was little development in his area besides the 
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residential development which has been there for years, and that he had no desire for there to be 

more subdivision development there. (T. 230-231.) Mr. Bryant testified he had no need for 

planning and zoning in his area beyond what he currently receives from Hinds County. (T. 232.) 

Mr. Bryant went through a number of photographs, 24 in total, which he took, and which showed 

a number of public health issues. (T. 233-235; Ex. 15.) The photographs showed, among other 

things, Terry's dilapidated community park on Morgan Drive, various unauthorized trash 

dumping in the Town, various public health and safety issues, various vacant and dilapidated 

buildings and businesses, all displaying grave concerns Mr. Bryant had about the Town's past 

performance and plans to annex. (T. 236-242.) Mr. Bryant testified the conditions shown in his 

photographs were representatives of the conditions within the city limits of the Town of Terry. 

(T. 242.) Mr. Bryant also testified there were no benefits he received for living near Terry, but 

no paying his fair share of taxes to Terry, again noting that Jackson provides his water and sewer 

service, Byram and Hinds County provide his fire protection and police protection, and Hinds 

County provides his solid waste service, all of which are more than adequate. (T. 242-243.) 

Angela Pennock testified as a resident of Area 1. (T. 249-250.) Ms. Pennock testified 

that she had lived in the area 33 years, yet had seen virtually no population growth in that time, 

in an area of 670 acres, which contains a population of only 99 people. (T. 250-251.) Both Ms. 

Pennock and Mr. Bryant testified that they knew of dozens of other individuals in Area 1 who 

did not want to be annexed. Ms. Pennock testified that she had on-site septic tanks for her sewer 

service, water service from South Central Water, fire protection from Hinds County and Byram, 

and police protection from Hinds County. (T. 251-252.) She testified she has no want or need 

for a better level of service. (T. 252-253.) She also testified she has no desire to live in a 

developed area, an opinion shared with many other individuals she knows. (T. 251.) 
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Mr. David McGuffee testified that he lives in Zone 5 proposed to be annexed, the 

southern most part. (T. 256-257.) Mr. McGuffee testified that he had adequate water, sewer, 

police protection, and fire protection service, none of which was provided by the Town of Terry. 

(T. 260-261.) The only development that occurred in his area, Mr. McGuffee testified, was 

about 16 homes in 35 years, and the area before that time was previously a vacant bean field. (T. 

264-265.) 

Ms. Kendrick testified as a resident from Area 3. (T. 265-266.) She testified she had 

adequate water service from the Eastside Water Association, adequate fire protection from Hinds 

County, and adequate solid waste pickup, which occurs once-a-week. (T. 266-267.) She also 

testified she had no particular need for planning and zoning services, code enforcement, or 

similar services, because Hinds County already provides her adequate service. (T. 267.) 

Because her area is mostly low-income housing, she fears the residents' ability to pay the 

increased bills, such as the increased sewer bill Terry provided evidence of to the trial court. (T. 

267-268.) She also testified that the growth in her area had been very limited, estimating only 

four (4) new homes had been built in the 35 years she lived there. (T. 268.) 

Mr. Greg Wilson testified as a resident of Territory 2, where he has lived for 17 years. 

(T. 271-272.) Mr. Wilson testified that he receives adequate fire protection from Hinds County, 

adequate police protection from Hinds County, adequate solid waste collection from Hinds 

County, and adequate on-site sewage system, and water service from the Town of Terry. (T. 

272-273.) He testified he has no needs for increased service and that all of his needs are 

currently and adequately met. (T. 272-273.) Mr. Wilson testified that, were the Town to lay a 

sewage line down his street, Green Gables Place, that would require him to connect to it with a 

distance of about 150 yards of sewer pipe ( as well as a pump to move the sewage uphill) which 
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he would have to pay for. (T. 273.) In other words, connecting to the sewer line would be so 

cost prohibitive, that Mr. Wilson testified he would need to sell his house, being unable to afford 

to install such a project. (T. 273.) Mr. Wilson testified that the growth in his area over the 17 

years he lived there was approximately one (1) house in all that time. (T. 274.) He was greatly 

concerned about change to zoning if he were to be annexed, because he has a need to remain 

agricultural, since he raises cattle. (T. 274-275.) Mr. Wilson testified that he knew of several 

relatives who were involved in Terry's earlier, 2009 Annexation, none of whom had received 

any sewer city services promised by Terry, as of the day of trial in this matter. (T. 275.) 

Mr. Wilson testified that he has relatives who have property on the south end of the 

annexation and on the north end of the annexation, and neither relative has received any services. 

(T. 275.) His relative in the south received no sewage service, and his relative in the northern 

part received no water service. (T. 275-276.) He testified his relatives have received no other 

services, despite Terry's promise to provide them. (T. 276.) 

Finally, separately-appearing individual objector Wava Peters testified about her home in 

Zone 5. (T. 290-291.) Ms. Peters testified that she had grave concerns that the Town had no 

plan or firm statement about its intentions to provide services to the area. (T. 291.) Ms. Peters 

testified that she was concerned in part that she would have to pay $10,000 according to Mr. 

Lunardini, for sewer service from the street to her house, a service she did not need or want. (T. 

291.) She also had concerns that she would no longer be able to enjoy the rural character of her 

home. (T. 292.) And she was concerned that the city had no plan, exemplified by the fact that 

the city had a fire department and building, but no fire truck. (T. 292-293.) She had similar 

concerns about the lack of police patrol from only three or four policemen, and the fact that most 
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police cars, in her observation spend more time parked behind city hall than on the road. (T. 

293.) 

Therefore, for all these reasons, this Court should reverse and render. 

CONCLUSION 

The trial court was correct when it found that Terry's proposed annexation was 

"massive" that would double the Town's area and population. (R. 123.) The trial court was 

further correct when it held that, with regard to Territories 1, 4, and 5, "The evidence presented 

at trial by the Town of Terry simply did not support the reasonableness of such a massive 

annexation." (R. 123.) The trial court's error was in awarding any of the territory at all to Terry. 

Given the trial court's legitimate, "grave concerns" about Terry's financial ability, lack of a plan 

to provide services, and lack of estimates of costs and engineering feasibility for the provision of 

services, there should have been no territory awarded at all. (R. 123.) From Terry's own 

witnesses' admission of the misunderstanding of basic annexation concepts such as spillover 

development to the lack of an adopted comprehensive plan, the trial only served to show that 

Terry could not meet its burden to prove the reasonableness of any portion of its annexation. 

This Court should reverse and render. 

WHEREFORE, PREMISES CONSIDERED, Appellants I Objectors Wilson, et al., now 

respectfully requests this Court reverse the Oct. 22, 2015, decision of the Chancery Court and 

render judgment in their favor, that the annexation was unreasonable in total and that awarding 

even a portion of the requested territory was manifest error. 
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Respectfully submitted, this the 13th day of May, 2016. 

John P. Scanlon, MSB No. 101943 
Jerry L. Mills, MSB No. 3324 
PYLE, MILLS, DYE & PITTMAN 
800 Avery Blvd., Suite 101 
Ridgeland, Mississippi 39157 
601.957.2600 - Telephone 
601.957.7440- Facsimile 
E-mail: iscanlon@pdmd.biz 
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ARTHUR HARVEY, Appellants 

BY: /s/ John P. Scanlon 
One of their Attorneys 
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