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1 

ARGUMENT 

I. THE STATE’S CLAIMS ON THIS POINT ARE CONTRARY TO THIS COURT’S CLEAR LEGAL 

PRECEDENT AND THE CONSTITUTIONAL PRINCIPLES AND COURT RULE ON WHICH THAT 

PRECEDENT RELIES AND ARE UNSUPPORTED BY THE RECORD. 

 

 The State’s attempt to defend the trial court’s disposition of the competency question 

rests on four unfounded assertions. None is supported by either the record or the controlling 

jurisprudence. Moreover, these claims were to a large extent anticipated and met in Evans’s brief 

in chief (hereafter “Evans’s Brief”). However, because the State is both so insistent and so 

wrong, Evans will make a brief response to each point raised by the State.  

 First, and somewhat extraordinarily, the State claims, despite the clear record to the 

contrary, that a competency hearing was held, and an adjudication of that issue was made by the 

trial court. See Brief of Appellee (hereafter “State’s Brief”) at 16-17. The fact that the trial judge 

announced that one of the reasons for the setting that day was “concerning the status of the 

[competency] evaluation,” T. 104, certainly does not make accepting the announcement by 

defense counsel that he is “ready to move forward” and has “come to an agreement [with the 

State] on the trial date,” T. 105, a “hearing” within the meaning of Unif. Cir. & Co. Ct. R. 9.06  

(hereafter Rule 9.06). Nor is it one under this Court’s controlling jurisprudence concerning its 

procedural and substantive requirements once the trial judge has entered an order requiring a 

competency examination under that Rule. Coleman v. State, 127 So. 3d 161, 168 (Miss. 2013) 

(“Once a mental health evaluation has occurred, the trial court must hold a separate competency 

hearing before the trial begins”). Such a hearing requires “at a minimum . . . definitive testimony 

or report that determined [defendant] competent to stand trial” if this Court is to uphold any 

conviction or sentence that results from proceedings held after a Rule 9.06 competency 



 

 

 
 

 

2 

examination is ordered. Sanders v. State, 9 So. 3d 1132, 1139 (Miss. 2009).
1
  

At no time during the proceedings in this case, whether at proceedings at which the 

announcement was made by defense counsel, at any other time, or at trial, was any “definitive 

testimony or report” from an expert witness that the defendant was competent to stand trial ever 

placed in the record. Id. At most, defense counsel’s announcement of his readiness to move 

forward and his agreement to a trial date, and his subsequent agreement with the trial court’s 

“presum[ption] that [an evaluation by the State Hospital]” had, in defense counsel’s view “found 

that Mr. Evans was competent,” T. 106, could be construed as an attempted waiver by defense 

counsel of any further proceedings on the question of competency. However, the Constitution 

prohibits waiver of such proceedings by the defendant himself. “[I]t is contradictory to argue that 

a defendant may be incompetent, and yet knowingly or intelligently ‘waive’ his right to have the 

court determine his capacity to stand trial.” Hollie v. State, 174 So. 3d 824, 831 (Miss. 2015) 

(quoting Pate v. Robinson, 383 U.S. 375, 384 (1966)). Rule 9.06, enacted as it was to implement 

that constitutional protection, explicitly prohibits waiver of such proceedings by counsel or by 

the defendant personally. See also Rule 9.06 (“The defendant’s attorney, as the defendant’s 

representative, shall not waive any hearing authorized by this rule.”) (emphasis supplied).
 
The 

State’s attempt to preserve the conviction by manufacturing a “hearing” where none existed 

must, therefore, fail.  

                                                 
1
 This Court’s decision in Hollie v. State, 174 So. 3d 824, 832 (Miss. 2015) calls into question whether 

Sanders’ suggestion that a definitive expert report, standing alone and in the absence of definitive expert 

testimony subject to cross examination would be sufficient. In Hollie, the evaluating expert’s report was 

part of the record, but this Court held that was not sufficient. Id. (“[E]ven if [the evaluating 

psychologist’s] report is considered, the United States Supreme Court has held that such testimony is 

“some evidence of [a defendant’s] ability to assist in his defense but alone it is not dispositive of the 

issue. Pate [v. Robinson] 383 U.S. [375,] 386 [(1966)]”) (internal quotation marks and citations omitted). 

In the instant case, however, neither the evaluating expert’s report nor any testimony from him or any 

other expert was ever made part of the record, so this issue need not be addressed. 
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Second, contrary to both the controlling law and the record, the State equally 

extraordinarily claims that no hearing was required in any event because there were no 

reasonable grounds to believe that Evans was incompetent because “no one ever testified, 

intimated, implied or asserted that Evans was incompetent.” State’s Brief at 19. This statement is 

simply contrary to the well-established jurisprudence of this Court holding that the trial court’s 

order for a Rule 9.06 competency evaluation is, in and of itself, “a per se showing that the trial 

court had reasonable grounds to believe the defendant was incompetent to stand trial” at the time 

it entered that order. Hollie, 174 So. 3d at 830 (citing Sanders, 9 So. 3d at 1137). See also Smith 

v. State, 149 So. 3d 1027, 1033–34 (Miss. 2014) (finding as a matter of law that “[a] trial court’s 

order of a mental evaluation to determine competency under Rule 9.06 means that the trial court 

had reasonable ground to believe the defendant was incompetent to stand trial.”); Coleman v. 

State, 127 So. 3d 161, 168 (Miss.2013) (stating that a trial court’s grant of an order for a mental 

competency evaluation is “conclusive of its having found reasonable ground to believe [the 

defendant] was entitled to a mental examination and a competency hearing”).  

Moreover, as is discussed in some detail in Appellant’s brief in chief, the record is replete 

with evidence of significant impairments in Mr. Evans’s capacity to rationally “perceiv[e] and 

understand[] the nature of the proceedings” sufficiently to make the necessary decisions 

regarding them, and certainly his ability to “rationally communicat[e] with his attorney about the 

case.” Hearn v. State, 3 So. 3d 722, 728 (Miss. 2008). See Evans’s Brief at 17-25. Both of these 

capacities are constitutionally required if the defendant is to be tried. Dusky v. United States, 362 

U.S. 402, 402 (1960)  (holding that to be sufficiently competent to meet the requisites of the Due 

Process Clause, a criminal accused must have a “sufficient present ability to consult with his 

lawyer with a reasonable degree of rational understanding . . . and . . . a rational as well as factual 

understanding of the proceedings against him.”). See also Cooper v. Oklahoma, 517 U.S. 348, 
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354 (1996); Gammage v. State, 510 So. 2d 802, 803 (Miss. 1987). Sanders v. State, 9 So. 3d 1132, 

1135 (Miss. 2009). The court’s order requiring the Rule 9.06 competency evaluation as a matter 

of law calls these capacities into question. Smith, 149 So. 3d at 1033–34, Coleman, 127 So. 3d at 

168. The record below provides material proof to support that legal inference in the instant 

matter. Evans’s Brief at 17-25. Under those circumstances, a hearing and adjudication on the 

question is required. Only if the trial court finds after such a hearing that, under the totality of the 

circumstances, the definitive evidence of record on the issue fails to establish incompetency and 

adjudicates the defendant competent, may a conviction obtained thereafter stand.
 2

 

The State’s argument that this inappropriately takes the burden off the movant who 

claims the defendant is incompetent to establish that incompetency is specious. State’s Brief at 

17. In order to get a Rule 9.06 evaluation order, there must be a threshold showing by the movant 

(in this case, the defendant, see C.P. 42, T. 46) sufficient to persuade the trial court that there is 

reasonable cause to question defendant’s competency. If the trial court finds that, 

notwithstanding any allegations by the movant to the contrary, there is no issue as to defendant’s 

competency, then the trial court simply denies the movant’s motion by finding that reasonable 

cause does not exist to believe there is any issue as to competency. See, e.g. State of Mississippi 

v. Peyton et al., Lawrence County Circuit Court MEC filing No. 39CI1:15-cr-00044-PH, 

documents 18 (motion by defense seeking competency evaluation), 19 (order by circuit court 

denying motion), and 20 (transcript of proceedings on that motion) (available at 

                                                 
2
 Or, as is discussed below, if Hearn is still good law insofar as it allows other record proceedings below 

to satisfy the purposes of Rule 9.06, the appellate court finds that the evidence introduced into the record 

as part of those alternative proceedings established competency. 3 So. 3d at 730. However, as is also 

discussed below, there were no proceedings that would qualify under Hearn in the instant matter, in any 

event. 
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https://lawrence.circuit.mec.ms.gov).
3
 

But if, instead, the trial court orders the evaluation under Rule 9.06, as was done in the 

instant matter, C.P. 270-72, the trial court must hold a hearing and determine that the reasonable 

cause to believe the defendant is incompetent raised by that order has been overcome by other 

“definitive” evidence of competency before any other proceedings may occur. Sanders, 9 So. 3d 

at 1139. Indeed, this is also required by the Constitution in the absence of Rule 9.06. Id. at 1135 

and n.7 (noting that even under pre-Rule Mississippi precedent relying on the Constitution, “trial 

courts are obligated to conduct a competency hearing, either on the defendant’s motion or sua 

sponte, if there is sufficient doubt about a defendant’s competence.”) (quoting House v. State, 

754 So. 2d 1147, 1151 (Miss.1999) and citing Drope v. Missouri, 420 U.S. 162, 180 (1975) and 

Pate, 383 U.S. 375). The trial court in the instant case ordered a competency evaluation on the 

basis of a record that fully supported that order. A hearing was therefore required by both the 

controlling court Rule, and by the Constitution. Because that hearing never happened, reversal is 

required. 

Third, since both the record and the law likely cannot support its first two claims, the 

State then asserts that neither Rule 9.06 nor this Court’s jurisprudence interpreting it mean what 

they say. Rather, the State mistakenly asks this Court to simply overlook both the absence of any 

definitive evidence in the record refuting the finding of reasonable cause inherent in the order for 

a Rule 9.06 examination, and the trial court’s blatant failure to comply with the Rule by 

permitting defense counsel to waive any hearing at all. Instead, it claims that the “purpose of rule 

9.06 has been satisfied under the circumstances.” State’s Brief at 18 (citing to this Court’s 

                                                 
3
 This Court can take judicial notice of these pleadings. They are something “capable of accurate and 

ready determination by resort to sources whose accuracy cannot reasonably be questioned.” Miss. R. 

Evid. 201(B). See, e.g., In re Dunn, 166 So. 3d 488, 492 and n. 7 (Miss. 2013) (taking judicial notice of 

matters contained in both this Court’s own files, and in the General Docket of the Circuit Clerk of Hinds 

County not otherwise in the record of the matter under review).  

https://lawrence.circuit.mec.ms.gov/cgi-bin/
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explication of Hearn, 3 So. 3d at 730 in support of rejecting making a similar finding in Hollie).  

There is nothing in the instant record that comes close to the evidence that this Court 

found “satisfied the intent of Rule 9.06“ in Hearn, the only case in which this Court has found 

this to have been done, if indeed this Court’s ability to make such retrospective review on appeal 

survives at all. See Hollie,173 So. 3d at 830-31; Smith, 149 So. 3d at 1034-35 and n.1; Coleman, 

127 So. 3d at 164–65, 167 (all rejecting retrospective assessment of competency by the appellate 

court and limiting Hearn to its specific facts). See also Sanders, 9 So. 3d at 1137 (declining to 

make a retrospective assessment in light of the absence of any evidence supporting competency 

in the record and limiting Hearn to its specific facts). 

 Even assuming per arguendo that Hearn has not been completely abrogated on this 

point, the instant matter clearly does not meet its high standards. In Hearn, the “purposes of Rule 

9.06 were satisfied” only because the psychiatrist who performed the competency examination 

not only testified at trial, but affirmatively “testified as to Hearn’s competency and was subjected 

to cross examination” Hearn, 3 So. 3d at 730. As this Court made clear in its subsequent 

jurisprudence, even where there is a specific hearing and adjudication, such evidence is the 

“minimum” evidentiary requirement for establishing competency. Sanders, 9 So. 3d at 1139.  

The State nonetheless attempts to avoid reversal by arguing that, despite the absence of 

any such definitive evidence, the absence of affirmative testimony that Evans was incompetent 

affirmatively establishes his competency, State’s Brief at 17. It also speculates that mitigation 

testimony at the penalty phase from one of the competency examiners “implied that Evans was 

competent.” Id. at 19 (emphasis supplied). This Court has expressly rejected such arguments and 

speculation. Rather, for all that “[o]ne may argue or speculate that the appellate record [is] 

sufficient to assume that [the defendant] was competent to stand trial” such argument and 

speculation are to no avail to save the conviction where no hearing on competency or 
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adjudication based on that hearing was held and the record is devoid of any “definitive testimony 

or report” affirmatively establishing competency. Sanders, 9 So. 3d at 1139. The State’s claim 

that the purposes of Rule 9.06 have been satisfied by other means is thus also in vain.
4
 

Fourth, and finally, the State urges this Court to do away with enforcement of Rule 9.06 

altogether, and to assume the untenable responsibility for conducting retrospective competency 

evaluations on appeal on the basis a deficient record months, even years, after the fact. State’s 

Brief at 21-23. This ignores entirely the fact that both the requirement of a hearing on 

competency and the reasons to eschew retrospective appellate determinations where the trial 

court has defaulted in its obligations are founded on the fundamental constitutional right of a 

criminal accused to due process and a fair trial. Drope v. Missouri, 420 U.S. at 173. 

Rule 9.06, and this Court’s refusal to do retrospective appellate determinations on 

competency when a trial judge has failed to comply with it, are therefore not sui generis 

creations of this Court that it may abandon at will. To the contrary, “Rule 9.06 is meant to ensure 

that a defendant’s due process rights are not violated.” Coleman, 127 So. 3d at 166 (plurality 

opinion). As this Court explained when it adopted the principles that the State urges it to 

abandon in order to preserve a conviction of someone whose competency was questioned but not 

heard or adjudicated, 

[t]he United States Supreme Court repeatedly has recognized the “inherent 

difficulties of such a nunc pro tunc determination under the most favorable 

circumstances....” Drope v. Missouri, 420 U.S. 162, 183 (1975); see also Pate v. 

Robinson, 383 U.S. 375, 387 (1966); Dusky v. U.S., 362 U.S. 402 (1960). The 

                                                 
4
 The State also argues and speculates that if a hearing had been held “the defense had no one to testify 

that Evans was incompetent.” State’s Brief at 17. There is nothing in the record to support that speculative 

argument, and much to refute it. As is discussed in Appellant’s brief in chief, the record suggests that 

there were many people who may have witnessed Evans’s irrational behaviors. Evans’s Brief at 20-24. 

This included jailers and jail medical providers, two of whom testified on other matters relating to 

provision of ongoing mental health treatment to Evans during proceedings the same day that the trial 

judge failed to hear and adjudicate competency issues. See T. 107-188. This could also have included Dr. 

Smallwood, herself, who reportedly decided Evans required a more extensive evaluation than she could 

do herself, not that there was no question about his competency. T. 11-18.  
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ultimate inquiry in any mental competency determination is “whether the 

proceedings in this case were consistent with [the defendant’s] right to a fair 

trial.” Drope, 420 U.S. at 173. A defendant is denied his due process rights when 

the trial court fails “to observe procedures adequate to protect a defendant’s right 

not to be tried or convicted while incompetent to stand trial....” Id. at 172. 

 

Id .(internal S. Ct. and L.Ed. citations omitted). See also Smith, 149 So. 3d at 1035 (majority 

opinion adopting holdings of the Coleman plurality and reiterating that “the appropriate remedy 

for failure to hold a competency hearing is a new trial, not a retrospective competency hearing.”)  

The persuasive precedent – decisions from a Louisiana intermediate appellate court on 

collateral review of a guilty plea, and the Kansas Supreme Court construing Kansas’s post-

conviction review statute expressly permitting retrospective determinations under limited 

circumstances – cited by the State in support of abandoning enforcement of Rule 9.06 are 

completely inapposite to the present matter. Neither of the cited cases permits the appellate court 

on a direct appeal to do its own record-based retrospective competency determination, as the 

State seeks here. Rather, both involved collateral attacks on a conviction or guilty plea where the 

competency issue was being raised as a basis to set aside otherwise final convictions where the 

particular circumstances of the particular case warranted it. State v. Ford, 302 Kan. 455, 353 

P.3d 1143 (2015); State v. O’Brien, 168 So. 3d 627 (La. App. 1
st
 Cir. 2014). 

Moreover, these courts both recognized that even on collateral attack, the remedy is not 

appellate court retrospective determination. Rather, it is a remand to the trial court handling the 

post-conviction/plea matter to hold a new hearing on the defendant’s condition at the time of his 

trial or plea, at which the defendant has the opportunity to confront any evidence of his 

competency with any evidence available at the time of the new hearing, and then only if it is 

feasible to do so under the circumstances of that particular case. See Ford, 302 Kan. at 477, 353 

P. 3d at 1157-58 (remanding a post-conviction matter to the trial court for the purpose of 

“determining whether a retrospective competency hearing is feasible” and if so for a 
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determination “based on evidence presented at the retrospective hearing” whether the defendant 

was competent during the trial); O’Brien, 168 So. 3d at 633 (ruling that “[t]he case is remanded 

to the trial court for a determination of whether a meaningful inquiry into defendant’s 

competence at the time of the guilty plea is now possible and, if so, for an evidentiary hearing 

and determination on this issue.”).  

For all of the foregoing reasons, and for the reasons set forth in his brief in chief, Evans 

respectfully submits that his conviction and sentence must be reversed, and this matter remanded 

for a new mental evaluation and hearing on Evans’s present competency. Depending on the 

outcome of that hearing, there must then be either a new trial on the indictment or, if not then 

competent, commitment to the Mississippi State Hospital or another appropriate mental health 

facility in accordance with Rule 9.06. See Hollie, 174 So. 3d at 834. 

II. THE STATE’S CLAIMS THAT THERE WERE NO CONSTITUTIONAL PROBLEMS WITH THE JURY 

SELECTION PROCESS OR THE JURY THAT RESULTED FROM IT ARE NOT SUPPORTED BY THE LAW 

OR THE RECORD 

 

As this Court has recently reiterated, there is no right more fundamental belonging to a 

capital accused than his right to a fair trial before an impartial jury.  

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury....” U.S. Const. amend. VI; see also Miss. Const. 

art. 3, § 26. We have held that “[t]he right to a fair trial by an impartial jury is 

fundamental and essential to our form of government. It is a right guaranteed by 

both the federal and the state constitutions.” Johnson v. State, 476 So. 2d 1195, 

1209 (Miss.1985) (citing Adams v. State, 220 Miss. 812, 72 So. 2d 211 (1954)). 

 

Batiste v. State, 184 So. 3d 290, 291 (Miss. 2016). Indeed, this right is so important and so 

fundamental that errors that compromise this right must be rectified even in the absence of a 

contemporaneous objection or other default that would ordinarily bar review.  

 “[E]rrors affecting fundamental constitutional rights are excepted from the 

procedural bars of the [Uniform Post Conviction Collateral Relief Act].” Rowland 

v. State, 42 So. 3d 503, 508 (Miss. 2010). Furthermore, “death is different.” 

Pruett v. State, 574 So. 2d 1342, 1345 (Miss.1990) (quoting Jackson v. State, 337 

So. 2d 1242, 1252 (Miss.1976)). As such, “procedural niceties give way to the 
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search for substantial justice.” Hansen v. State, 592 So. 2d 114, 142 (Miss. 1991). 

According to the heightened standard of review this Court employs in death 

penalty cases, “all doubts are to be resolved in favor of the accused.” Chamberlin 

v. State, 989 So. 2d 320, 330 (Miss. 2008) (citing Lynch v. State, 951 So. 2d 549, 

555 (Miss. 2007)) (emphasis added). 

 

Id. at 291-92 (remanding for PCR hearing on possible taint to jury despite arguable claim of bar). 

The “death is different” considerations relied upon in Batiste are equally applicable to death 

penalty matters on direct appeal. Fulgham v. State, 46 So. 3d 315, 322 (Miss. 2010) (reversing 

sentence). See also Flowers v. State, 947 So. 2d 910, 940 (Miss. 2007) (Flowers III) (Cobb, J. 

concurring).
5
 The State’s assertions in response to this point of error simply ignore this law and 

both the core importance of the right to a fair jury and the context in which the cited violations of 

it in the instant matter took place .  

The context in which these offenses occurred is particularly fatal to the State’s request 

that this Court ignore the irregularities that plagued everything to do with the jury and its 

deliberations in this matter. See generally Evans’s Brief at 26-56. Though it disputes the legal 

significance of these things, the State cannot and does not deny that the jury that sat was selected 

from a venire that was expressly found by the trial court to be extraordinarily unwilling or unable 

to comply with the trial court’s instructions, including even the most basic one not to leave the 

courtroom while the they were being questioned by the court or counsel during voir dire. T. 594-

95 (“BY THE COURT: . . . I have never in my life seen people behave like this”). See also T. 

565, 484-93, 651-52. Nor does it, nor can it, deny that at least some of the jurors who actually sat 

                                                 
5
 The direct appeal equivalent of the exemption from procedural bar codified in the UPCCRA is the 

expanded use of plain error review when fundamental rights are involved. See Flowers III, 947 So. 2d at 

927 (citing Williams v. State, 794 So. 2d 181, 187 (Miss.2001); Brown v. State, 164 So. 3d 1046, 1051 

(Miss. Ct. App. 2014), reh’g denied (Mar. 3, 2015), cert. denied, 163 So. 3d 301 (Miss. 2015). See also 

McGee v. State, 953 So. 2d 211, 215-16 (Miss. 2007) (admitted sex discrimination in jury selection; 

Brown v. State, 986 So. 2d 270, 276-77 (Miss. 2008) (improper argument that rendered the seated jury’s 

consideration of the evidence unfair). The State’s assertions of procedural bar in connection with the 

instant point of error will be addressed in the discussion of each particular claimed error. 
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were identified by others of their number as affirmatively failing to follow the judge’s 

instructions during deliberation at the culpability phase of the trial. T. 938, 943, Trial Ex. C-2id 

R.E. p. 35. Likewise, it is beyond dispute that the jury as a whole had difficulty in following the 

trial court’s sentencing phase instructions, up to and including its attempt to return a verbal, 

rather than written, sentencing verdict, and then producing a facially insufficient written verdict 

on the first attempt. Trial Exs. C-3id, 4, and 5id, T. 1051-67.  

A. Restriction of Evans’s voir dire on mitigation 

 

The State makes the astounding assertion that Evans is procedurally barred from asserting 

error on the grounds relied upon by the court to sustain an objection that foreclosed the defendant 

from receiving answers from certain jurors to questions he posed them during voir dire. State’s 

Brief at 24. Evans is not claiming error in what the State was asking in voir dire, which would, of 

course, be unreviewable if he failed to alert the trial court to it by himself making a 

contemporaneous objection to the motion and obtain a ruling on it. See, e.g., Longmire v. State, 

749 So. 2d 366, 368 (Miss. Ct. App. 1999).  

Evans is claiming error in the trial court’s refusal of his request to receive responses to 

specific voir dire questions asked by him – an inquiry into whether specific jurors’s personal 

experience with alcohol abuse would cause any of those jurors to have problems with, or prevent 

them from, considering anticipated evidence concerning alcohol abuse as a mitigating 

circumstance in the sentencing process – by sustaining the State’s objection to Evans doing so. 

Under those circumstances it is literally hornbook law that “[i]f the request is denied, that ruling 

preserves the argument for the loser.” 1 MS Prac. Encyclopedia MS Law § 6:13 (2015 ed.), 

MSPRAC-ENC § 6:13. See similarly Neal v. State, 15 So. 3d 388, 408 (Miss. 2009) (tender of a 

jury instruction and assertion that it should be granted is sufficient to preserve refusal for 

appellate review).  
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The purpose of the contemporaneous objection rule – at least in the context of voir dire or 

jury instructions or other matters not requiring a proffer of the expected response since the 

objected to matters fully identify what is being excluded – is to identify the issues raised and 

passed upon by the trial court and ensure that only issues actually presented to and decided by 

the lower court are subject to appellate review. See Gillett v. State, 56 So. 3d 469, 521 (Miss. 

2010), sentence vacated on other grounds by Gillett v. State, 148 So. 3d 260, 262-63, 267 (Miss. 

2014) (discussing these purposes). Both the letter and the purpose of the contemporaneous 

objection rule was fulfilled in the instant matter. There was a contemporaneous objection – albeit 

by the State – articulating the specific grounds it claimed made Evans’s voir dire question 

improper and a ruling from the trial court finding those grounds to be well taken. Evans is now 

before this Court claiming that the trial court’s ruling was in error under the law relating to the 

specific grounds relied upon. Apparently because Evans’s counsel elected not to invite a 

contempt citation by continuing to ask for the information the trial court had ruled he could not 

ask for, the State asserts that this Court is precluded from reviewing whether the trial court’s 

ruling stopping him from asking for that information was erroneous. This claim is entirely 

without merit. 

On the substantive claim raised, the State’s arguments highlight the clear conflict 

between the interpretation it wishes to give Holland v. State, 705 So. 2d 307, 338-39 (Miss. 

1997) – finding improper any questioning seeking to explore a juror’s capacities to consider as 

mitigating the actual evidence that will be offered by the defendant in mitigation at the 

sentencing phase – and more recent decisions from the United States Supreme Court and this 

Court. For the most part, the reasons why the U.S. Constitution, in post-Holland decisions 

construing the requirements of the Eighth Amendment, requires this are fully discussed in 

Evans’s brief in chief and Evans will rely on those arguments here. Evans’s Brief at 29-33.  
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In addition, when the United States Supreme Court abrogated Penry v. Lynaugh, 492 U.S. 

302, 324 (1989) in Atkins v. Virginia, 536 U.S. 304 (2002), and made intellectual disability a per 

se disqualification from execution, and not simply another mitigating circumstance for a 

sentencing jury to consider, it did so expressly because it recognized the need for a sentencing 

jury not merely to hear relevant mitigating evidence, but to have the capacity to consider it as 

mitigating. Id. at 321. It recognized that a death sentence imposed where jurors did not do this, 

but instead saw it as aggravating, could not pass constitutional muster. Id. (quoting Lockett v. 

Ohio, 438 U.S. 586, 605 (1978) for the principle that the Eighth Amendment protects against 

“the risk that the death penalty will be imposed in spite of factors which may call for a less 

severe penalty.”) (emphasis supplied, internal quotation marks omitted). Although to date only 

intellectual disability and youth have qualified so certain to create this “double-edged sword” 

hazard as to be categorically prohibitive of a death sentence, Atkins, 536 U.S at 321, the Supreme 

Court has made it clear that this risk itself must be accounted for in all sentencing proceedings. 

See Lockett, 438 U.S. at 605. Hence, to the extent that Holland does, as the State claims, prevent 

exploring whether prospective jurors pose this risk, it cannot stand. Evans respectfully submits 

that must, as a matter of constitutional law, be abrogated or reconstrued by this Court to allow 

the kind of voir dire that the trial court here erroneously prohibited. 

Moreover, the State’s arguments about why the questions posed in this instance were 

properly excluded also fail entirely to account for the most directly relevant precedent on this 

issue decided by this Court. Davis v. State, 684 So. 2d 643, 651 (Miss. 1996) holds that when a 

prosecutor seeks to explore whether specific mitigating evidence would impair a prospective 

juror’s abilities to sentence the defendant to death that voir dire falls “within the range of 

acceptable questioning.” One trusts that neither the State nor this Court considers it consistent 

with the Eighth Amendment to give the prosecution seeking the capital accused’s condemnation 
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to death more rights to explore any basis to make cause or peremptory challenges to the jurors 

who may have to decide that difficult question than the prospective condemnee himself has. See 

Odom v. State, 355 So. 2d 1381, 1383 (Miss. 1978).  

B. Struck juror seated 

 

The State’s arguments in opposition to this point of error underscore why this error 

requires reversal. As the State points out, the record reflects that Juror Kergosian was seated, and 

all other venire members (which would necessarily include anyone not called, including 

prospective juror Cuevas) were “fully and finally excused,” T. 671. But despite this, Cuevas is 

later reflected as being among the jury polled. T 944-45, 1053-54. In relying on this fact, the 

State is merely swapping one reversible error – seating struck juror and dismissing a selected one 

– for another – a violation of the sequestration rule. The Uniform Rules of Circuit and County 

Court Practice require that “[i]n any case where the state seeks to impose the death penalty, the 

jury shall be sequestered during the entire trial.” Unif. R. Cir. & Co. Ct. R 10.2. For this 

requirement to be dispensed with, the parties must affirmatively consent to it. Watts v. State, 733 

So. 2d 214, 244 (Miss. 1999). There is nothing in the interval between the seating of Kergosian 

and the polling of Cuevas that establishes any affirmative consent by either party to recalling Ms. 

Cuevas and allowing her to sit. Given how reluctant this venire was to follow the trial court’s 

instructions even when it was sitting in the courtroom under the court’s eyes, it certainly cannot 

be assumed that, once Cuevas and her colleagues were free to discuss the case and speculate 

about it without restriction, they not did so. Any outside influence on jurors is questionable, and 

certainly cannot be presumed away as the State would have done here. See, e.g. Batiste, 184 So. 

3d at 291. 

Even absent a sequestration requirement, the only acceptable remedies for the improper 

excusal of a seated juror are (1) declaration of a mistrial, if one is sought by the defendant or if 
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the loss of the juror was due to good faith error on the part of the court; or (2) the replacement of 

the tainted juror with an alternate. See Jenkins v. State, 759 So. 2d 1229, 1234 (Miss. 2000). 

Where sequestration is violated, and no mistrial is granted, the second remedy is so mandatory 

that even if it is achieved through erroneous means, the error in obtaining that outcome is 

harmless. Fuller v. State, 468 So. 2d 68, 71 (Miss. 1985). 

The State’s speculation that this represents a typographical error is supported only by 

what is not in the record. While it is the appellant’s duty to have the record sufficiently complete 

to support his claims of error, the record does so in the instant matter. Birkhead v. State, 57 So. 

3d 1223, 1231 (Miss. 2011) (“The burden falls upon an appellant to ensure the record contains 

sufficient evidence to support his assignments of error on appeal.”) (internal quotation markings 

omitted). If the State felt that there were a typographical error on a matter of this importance that 

supported its defense to that claim of error, it had the opportunity to remedy that when the record 

was tendered to it, or even thereafter, for correction under Miss. R. App. P. 10. It declined to do 

so, and we are thus left with a record that has only two possibilities – either a juror who was 

struck by a party did, in fact, serve, or one of the jurors who served did so in violation of the 

sequestration requirement. Either of these possibilities violates Evans’s most fundamental right 

to a fair jury. Hence this must be reviewed for plain error, and his conviction and death sentence 

reversed. McGee v. State, 953 So. 2d 211, 215-16 (Miss. 2007); Brown v. State, 986 So. 2d 270, 

276-77 (Miss. 2008). 

C. Jurors seated after failing to respond to voir dire questions that would likely have 

resulted in their elimination from the jury either by peremptory strike or for cause 

 

The State’s arguments as to each juror whose unresponsiveness resulted in their serving 

on the jury were anticipated by Evans in his brief in chief, and he relies on the discussion there to 

refute the State’s claims in that regard. Evans’s Brief at 41-45. The core problem with the State’s 

argument, however, is that it almost willfully ignores that these jurors’s failures to respond 
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occurred in a context where the potential for bias was magnified by the general failure of the 

venire to take the trial court’s instructions seriously and by the demonstrated propensity of this 

venire as a whole to talk among itself about anything it chose to, while at the same time at least 

the individuals identified in Evans’s briefing failed to respond to the questions put to it by the 

court or the parties. See, e.g., T. 594-95, 651-52, 669-70, 687-90, 760-61. The State entirely fails 

to take this context into account, and deals with each of the jurors who withheld information in 

isolation. When the fairness of a jury is in question, this is insufficient. Seating even a single 

juror who should not have been seated, and certainly a juror whose circumstances would 

otherwise raise issues as to his or her capacity to be fair or to follow the trial court’s instructions 

requires reversal unless that juror, and all exposed to any tainting information he/she may have 

imparted, must be excused. See Puckett v. State, 737 So. 2d 322, 332 (Miss. 1999). Again, 

because this error concerned the fairness or composition of the jury that heard the case, it must 

be remedied with plain error review. McGee, 953 So. 2d at 215-16 ; Brown, 986 So. 2d at 276-

77).  

III. THE STATE’S ARGUMENTS ON THE JURY ISSUES ARISING DURING THE TRIAL ARE LIKEWISE 

UNSUPPORTED BY THE RECORD OR THE LAW 

 

A. Replacement of juror at sentencing phase with alternate who did not participate in 

culpability phase deliberations 

 

This is a question of first impression before this Court, though, as this Court has long 

recognized, permitting juror replacement after any deliberations have begun has certainly 

heretofore been found to “violate[] both statutory law and settled principles of common law.” 

Balfour v. State, 598 So. 2d 731, 754 (Miss. 1992) (discussing cases). The State’s proposal for 

resolving it would have this Court disregard the clear directives of the two statutes that control 

jury determination of sentencing in capital cases and the selection and deployment of alternate 



 

 

 
 

 

17 

jurors.
6
 

First, the State ignores the language of Miss. Code Ann. § 99-19-101(1) requiring that the 

jury that considers sentencing in a capital case must be the same one in all respects that 

determined culpability unless, “through impossibility or inability, the trial jury is unable to 

reconvene.” More significantly, it consigns to oblivion the language providing for the sole 

statutory remedy allowed for that eventuality: summoning an entirely new jury to hear the 

sentencing issue. Balfour, 598 So. 2d at 754 (citing Myers v. State, 565 So. 2d 554, 558 (Miss. 

1990). Second, it also consigns to complete oblivion the statutory requirement that all alternates 

be discharged “when the jury retires to consider its verdict,” something that occurs in capital 

cases when the jury retires to consider the culpability verdict. T. 937-38. Miss. Code. Ann. § 13-

5-67 (directly addressing exceptions in capital matters to other requirements of that statute, but 

providing none to change the requirement that alternates be discharged when the matter is 

consigned to a twelve member jury to begin its deliberations). Balfour, 598 So. 2d at 754. 

The State’s only authority for its claim that this language may be ignored is in fact 

contrary to its assertions. As is noted above, Balfour stands for the exact opposite of what the 

State contends it does. The difference between replacing a juror with an alternate during guilt 

phase deliberations and with replacing him or her after a verdict is returned on those 

deliberations is completely irrelevant to the grounds for Balfour’s holding that such replacement 

violates both statutory and common law. Under § 13-5-67, there is no provision for even having 

available alternates; under § 99-19-101(1) there is an affirmative requirement that the same jury 

                                                 
6
 Perplexingly, given its heavy reliance on Balfour and the requirement that this Court must construe 

these two statutes in pari materia with each other in light, inter alia, of any previous constructions of 

legislative intent, see, e.g., King v. State, 656 So. 2d 1168, 1184 (Miss. 1995) (citing Martin v. 

State, 501 So. 2d 1124, 1127 (Miss. 1987); McLamb v. State, 456 So. 2d 743 (Miss. 1984)), the 

State seems to disparage this Court’s routine use of both statutory and common law to inform its statutory 

construction efforts. See State’s Brief at 37 (condemning this as “commingling” or “parsing together” that 

should be ignored by the Court in the instant matter). 
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that decided guilt must deliberate sentence, or if that becomes impossible, that an entirely new 

jury be summonsed to do so. In Balfour, this Court upset the sentencing verdict despite the fact 

that the trial judge ordered that deliberations start over with the new juror. This action is fully 

consistent with recognizing that once a jury has begun deliberations on a particular defendant, 

even with the presumption that jurors will follow instructions, even a “begin again” instruction is 

insufficient to ensure that any subsequent deliberations by the jury have not been influenced by 

the earlier ones involving a different juror, or that any verdict arrived at is truly the product of 

the deliberations of all 12 jurors who return a verdict, and of only those 12 jurors. Balfour, 98 So. 

2d at 754. 

The State’s citation to Fuller v. State, 468 So. 2d 68, 71 (Miss. 1985) is even less 

relevant. Although the jury was sequestered, Fuller involved a case of murder, not capital 

murder, so Miss. Code Ann. § 99-19-101(1) was not even applicable to it. Second, the juror was 

excused and replaced prior to the conclusion of the trial, and before the jury retired to consider 

its verdict, so the excusal of alternates requirement of § 13-5-67 was not in question. Given that 

the juror had been removed from sequestration and sent home to deal with a death in the family, 

it was clear that the juror would have to be replaced with an alternate, in any event. The error 

was that a bailiff had taken that action unilaterally, rather than informing the court of the 

circumstances and allowing the trial judge to decide whether to excuse the juror and seat an 

alternate as required by another part of § 13-5-67. Fuller, 468 So. 2d at 71. Although it strongly 

condemned the error, it properly found it harmless, since there was no doubt that the result – 

excusal of the juror and replacement with the alternate – would have happened anyway. The fact 

that in the circumstances of Fuller this Court made a prejudice analysis is unsurprising. But 

where a juror is replaced after the jury first retires in violation of the statutes, the error cannot be 

harmless. See Balfour, supra.  
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In all other respects, the State either finds Evans’s less than four pages of statutory 

construction and common law arguments on this question of first impression too “protracted” to 

respond to, State’s Brief at 37, or the State’s arguments were anticipated and disposed of in 

Evans’s brief in chief. Evans’s Brief at 45-49. He will not protract this Reply Brief by repeating 

them here.  

B. Jurors’ failure to follow instructions 

 

The State here relies on two false premises. The first is the same one as the trial court 

apparently relied upon: that a juror’s failure to follow the trial court’s instructions of law – as 

opposed to its disregard of other instructions – cannot be the basis for a mistrial or reversal on 

appeal. This makes an entirely unjustified distinction. A juror’s inability or refusal to follow the 

law given him by the Court is just as disqualifying to his service as his disobedience to 

instructions concerning other matters. See, e.g., Witherspoon v. Illinois, 391 U.S. 510 (1968); 

Morgan v. Illinois, 504 U.S. 719 (1992) (finding that inability or refusal to follow sentencing law 

requiring consideration of life and death as possible sentences for capital murder disqualifies 

juror from service), Spann v. State, 557 So. 2d 530, 532 (Miss. 1990). Indeed, the trial judge is 

required during the voir dire process to get all prospective jurors to commit to follow the law as 

it is given to them by the trial judge. Galloway v. State, 122 So. 3d 614, 676 (Miss. 2013) 

(expressly approving trial court instruction during voir dire process directing jurors that they 

must “follow the law that I give you at the end of the case[.]”). This is something trial judges 

routinely do in this state, and it was done by the judge in this case, as well. T. 525. But it is 

unrefuted that both oral and written communications from the jury during the culpability phase 

indicated that at least some among them were violating that commitment. T. 938, 943-44; Trial 

Ex. C-2id, R.E. p. 35. The trial court erroneously failed to consider that commitment, and 

confined itself only to an inquiry about disregard of other instructions that were entirely moot 



 

 

 
 

 

20 

under the circumstances. See Evans’s Brief at 50-52.  

The State’s second false premise is that the presumption that jurors follow the court’s 

instructions is irrebuttable, and that therefore the evidence showing they did not in this case is to 

be ignored. State’s Brief at 42. In fact, though that presumption is a long-respected one, it can be 

overcome by evidence that the jury did not do so. If that evidence exists, it requires reversal if a 

requested mistrial is not granted. Holland v. State, 587 So. 2d 848, 873-74 (Miss. 1991). In the 

instant matter, that evidence was ample, both in respect to the particular instances of reported 

disobedience, and in the general disregard of both the venire and the jury itself for the 

instructions it was given. T. 565, 584-95, 651-52 (the venire); T. 938-40 (the jury), R.E. pp. 36-

38. 

In all other respects, the State’s arguments on this point were anticipated and refuted in 

Evans’s brief in chief, and will not be belabored here. Evans’s Brief at 50-53. 

C. Form of the verdict 

 

Evans fully anticipated the State’s arguments on this point of error in his brief in chief 

and relies on his response to them set forth there. Evans’s Brief at 53-56. If this Court accepts the 

State’s argument that Dickerson v. State, 175 So. 3d 8 (Miss. 2015) is not distinguishable and 

therefore precludes relief in the instant matter, Evans respectfully submits that Dickerson is 

wrongly decided, and should, for the reasons set forth in Evans’s brief in chief, be revisited or 

abrogated to the extent that it is deemed to control the instant circumstances.  

IV. THE STATE’S ARGUMENTS DO NOT REFUTE THE EXISTENCE OF REVERSIBLE EVIDENTIARY 

ERROR AFFECTING BOTH PHASES OF THE PROCEEDINGS  

 

A. Exclusion of evidence corroborating decedent’s intoxication at the time of her demise 

and refuting testimony that she never drank 

 

The evidence corroborating decedent’s intoxication at the time of her death was offered 

for two purposes: First, it was offered to refute testimony from a State’s witness that the 
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decedent never drank alcohol. T. 746, 800-01. The State’s only defense against that ground is an 

extraordinary one. Contrary to both the Constitution and the Mississippi Rules of Evidence, the 

State appears to assert that Evans cannot impeach or refute that testimony because the witness 

testified to it while Evans was questioning him. State’s Brief at 46, n.17. The State’s position is 

directly contrary to Miss. R. Evid. 607, which expressly allows a witness to be impeached by any 

party, regardless of who elicits the impeachable testimony from him. Indeed, as the “Advisory 

Committee Note” (formerly “Comment”) to Rule 607 points out, that rule affirmatively 

repudiates the “voucher rule” in criminal cases. That repudiation is not mere whim. It was 

necessary because, as the United States Supreme Court held in Chambers v. Mississippi, 410 

U.S. 284 (1973), using that kind of rule to prevent a criminal defendant from impeaching 

testimony he himself elicits from a witness violates the criminal defendant’s Sixth and 

Fourteenth Amendment rights to confrontation, compulsory process and to present a defense.  

Second, as the State concedes, Evans sought to corroborate the evidence already in the 

record that decedent’s demise was the result of a drunken altercation between herself and Evans 

that was provoked by the decedent. State’s Brief at 45-46. Although the State claims that there 

was no basis to make this evidence relevant, it does not and cannot make a pure relevancy 

argument work. To the extent that the State rests its response on an assertion that there was no 

evidence of either the altercation or decedent’s provocation of it in the record, it is simply wrong. 

As it acknowledges, it introduced Evans’s own statement that provides such evidence in support 

of its case in chief and did so only after Evans’s motion to suppress was denied. Trial Ex. S-9, 

C.P. 726-27, 822, 823. The State cannot therefore gainsay its existence. Instead, it resorts to 

diversionary tactics.  

One such diversion is to make the extraordinary – and entirely unsupported by any 

authority – claim that this is not evidence of what it contains because it was “a self-serving” 
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statement made by Evans himself. State’s Brief at 45-46. While this might be a reason to 

preclude the defendant’s admission of his own statement, that applies only where the State has 

not introduced any part of the statement. See, e.g. Moffett v. State, 49 So. 3d 1073, 1098 (Miss. 

2010) (stating that “the defendant is barred from introducing a statement made by the defendant 

immediately after the crime, if it is self-serving, and if the State refuses to use any of it.”) 

(emphasis supplied). The State chose to introduce – for the truth of what was said – what Evans 

told police about what both he and the decedent were doing in the altercation that resulted in her 

death. It chose to use that statement as a sword in its fight to convict Evans of capital murder and 

obtain a death sentence; it cannot now complain that it was double-edged.  

Another diversion is the State’s claim that the trial court’s exclusion of this evidence is 

justified by Miss. R. Evid. 404(a) and (b) because it is inadmissible evidence of a character trait 

of the decedent being offered to show that she acted in accordance with that trait. State’s Brief at 

45, 46. This diversion cannot support the trial court’s ruling for multiple reasons. First, being 

intoxicated at the time of an event is not a character trait, it is a simple fact that may be relevant 

to an issue in the case. In the instant matter it is a fact relevant to at least sentencing, since any 

circumstance of the crime or the defendant, may be offered as mitigating. Tennard v. Dretke, 542 

U.S. 274, 285 (2004). See also Miss. Code Ann. § 99-19-101(5). In this instance, the extreme 

emotional disturbance of the defendant, which he claimed was the product of the decedent’s 

contributory drunken, aggressive behavior, was actually presented to the jury as a statutory 

mitigating circumstance. C.P. 707. It was reversible error for the trial court prevent the jury from 

knowing that the claim had scientific corroboration. Second, Rule 404 does not prevent the 

admission of this evidence for the purpose Evans sought to admit it for. It was not to prove that 

the decedent was acting in accordance with being an habitual drunk – or that she was one. He 

sought only to corroborate that she was someone who was not, as others suggested, a teetotaler, 
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and was in fact intoxicated during the confrontation with Evans that resulted in her death. Third, 

and undoubtedly because it recognized Rule 404’s complete inapplicability to the circumstances 

it was ruling on, the trial court did not in fact grant the State’s motion in limine on anything to do 

with the inadmissibility provisions of Rule 404, even though that Rule was mentioned by the 

State in its objection. The trial court based its ruling purely on relevancy. T. 802-03. This Court 

is limited to reviewing it on that basis. Gillett v. State, 56 So. 3d 469, 520–21 (Miss. 2010) (“The 

Supreme Court is a court of appeals, it has no original jurisdiction; it can only try questions that 

have been tried and passed upon by the court from which the appeal is taken.”).  

The State makes a final diversionary claim that somehow Evans himself could have 

reargued the relevancy of the BAC evidence corroborating decedent’s drunkenness and the 

resulting the heatedness of the altercation, and her aggression in it. The State asserts that, 

because of this, the trial court had not finally granted its motion in limine. State’s Brief at 46. But 

the Court’s ruling had already prospectively addressed, and excluded, the testimony from the 

pathologist concerning the decedent’s blood alcohol level on autopsy. T. 802-03. There was 

nothing more for Evans to raise. The record supporting the relevancy of this evidence was 

already made. The trial court simply erred in failing to recognize it.  

B. Denial of Motion to Suppress 

 

The State makes no direct response to Evans’s argument on this point of error in his brief 

in chief, and refers only to its own arguments relating to Argument I, above. Evans will therefore 

rely on his arguments in his brief in chief on this point, Evans’s Brief at 60-63, and in Argument 

I, above, at pp. 2-9, in support of this point of error. 

C. Gruesome Photograph 

 

For the most part Evans anticipated, and refuted, the claims made by the State to justify 

the admission of the gruesome and unnecessary photograph of the decedent. Evans’s Brief at 63-
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68. For the most part, therefore, Evans will rely on his brief in chief for the legal and factual 

basis for concluding that in the instant matter, it was reversible error to admit the photograph in 

question.  

Evans would, however, point out that the State’s arguments regarding Rule 403 balancing 

focus almost entirely on how relatively less gruesome than photos in other cases the photo in this 

case arguably was. State’s Brief at 50-52 (attempting to distinguish cases). It fails entirely to take 

into account that in the instant matter the probative value of the photo was in fact even more 

minimal than the value of the photos in other cases where they were admitted. In this case, the 

photo showed the decedent weeks after the crime was committed. It thus had no relevance to 

establishing the “circumstances of the killing,” or clarifying the pathologist’s testimony, or the 

testimony of any witness on contested points as it did in the cases relied upon by the State. In the 

instant matter, there was no confusion or dispute as to the identity of the decedent or that the 

body found by the officer who authenticated the photo, and on which the autopsy was performed, 

was in fact that of the decedent. Nor was there any dispute that the defendant had killed the 

decedent by the means identified by the pathologist, and had taken the body to the place it was 

later found. Similarly, there was no instruction that the jury should consider the heinous, 

atrocious or cruel aggravating circumstance in light of any of these activities.  

To meet the requirements of due process, Rule 403 balancing must actually balance 

probative value against possible prejudicial effect, not merely discern some sliver of relevance 

and let anything at all in regardless of the prejudicial effect. See Flowers v. State, 773 So. 2d 

309, 318 (Miss. 2000) (Flowers I) See also Dawson v. Delaware, 503 U.S. 159, 179 (1992) 

(Scalia, J., dissenting) (quoting Payne v. Tennessee, 501 U.S. 808, 825 (1991)) (erroneous 

admission of unduly prejudicial material in a criminal prosecution violates the Fourteenth 

Amendment to the extent that this Court held in the jurisprudence cited by the State that “some 
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probative value is the only requirement needed in order to support a trial judges decision” to 

admit otherwise gruesome photos, Evans respectfully submits that this holding cannot withstand 

constitutional scrutiny. See Gillett, 56 So. 3d at 521. He therefore requests that this Court revisit 

the construction of Rule 403 advanced in Gillett and abandon it as violating due process, or at 

least distinguish it in the instant matter in order to avoid ratifying prejudicial constitutional error 

by the trial court.  

D. Plain error admission of prior bad act evidence by State at the sentencing phase on 

cross examination of trial court’s competency expert 

 

The State’s response to this point of error rests on a claim that the litany of alleged prior 

bad acts and criminal conduct it elicited from a court appointed expert, T. 585-88, was either 

proper rebuttal of mitigation testimony that Evans did not have a history of such acts, or was 

invited because Evans inquired about prior bad acts specifically related to alcohol abuse similar 

to the alcohol abuse at issue in the instant case. State’s Brief at 55, 57. For the most part, Evans 

anticipated this response in his brief in chief, and will not belabor those arguments here. Evans’s 

Brief at 68-73, including on why this matter must be reviewed for plain error despite the absence 

of a contemporaneous objection. 

But it must be noted here that none of the cases cited by the State as supporting its claim 

that there was no error in allowing the jury to hear a truckload of prior bad act information are in 

any way apposite to the instant matter. On the rebuttal theory, unlike in the cases cited by the 

State – Batiste v. State, 121 So. 3d 808, 862 (Miss. 2013), PCR review of sentence ordered on 

other grounds Batiste v. State, 184 So. 3d 290, 291 (Miss. 2016); Dickerson v. State, 175 So. 3d 8 

(Miss. 2015), cert. denied, 136 S. Ct. 1713 (2016) and Pitchford v. State, 45 So. 3d 216, 246 

(Miss. 2010) – the record in this case contains nothing that this evidence of prior bad acts could 

have rebutted. Evans never offered any testimony suggesting that he had no criminal history or 

that the jury should spare him because he was a person of impeccable character, or even of good 
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behavior, in the past. See Evans’s Brief at 72-73.  

The State’s alternative claim that Evans – or the witness by responding to the State’s 

questions – somehow alternatively opened the door to that truckload of evidence by mentioning 

and owning some other prior bad acts significantly omits any response to the most important 

precedent cited by Evans in support of this claim of error. See Evans’s Brief at 73 (citing and 

discussing Stewart v. State, 596 So. 2d 851, 853-54 (Miss. 1992). By its silence, the State 

apparently concedes that it could not argue with a straight face that, to use the metaphor used by 

the Court in Stewart, the State drove a truck “far larger than the law allows” through whatever 

door may have been opened by Evans. Id. at 854. 

V. THE STATE’S ATTEMPTS TO DEFEND THE PROSECUTOR’S IMPROPER CLOSING ARGUMENTS 

ESTABLISH WHY THE DEATH SENTENCE MUST BE SET ASIDE AS A MATTER OF PLAIN ERROR 

BECAUSE OF PROSECUTORIAL MISCONDUCT 

 

Although the State asserts procedural bar on this point, it fails even to acknowledge, 

much less make any argument responding to, the authority cited by Evans establishing that the 

instant point of error is one that this Court should remedy as a matter of plain error. Evans’s 

Brief at 76. Because the State has “wholly failed to cite . . . a single case to support” its claim 

that plain error review should not be undertaken on this point of error, its arguments of bar 

should simply be disregarded by this Court. See Glasper v. State, 914 So. 2d 708, 726 (Miss. 

2005). The State also makes no dispute to Evans’s statements that nothing argued by the defense 

opened the door to either the golden rule argument or the comment on Evans’s election not to 

testify that form the basis for this point of error. Id.74-75. Evans therefore relies on the 

arguments and authority in his brief in chief on those points, and will not repeat them here.  

The State’s specific arguments on each point do, however, warrant some response, if only 

because they apparently unwittingly fully support Evans’s position that the prosecutor’s 

argument was improper, and elicited a sentencing verdict based on emotion and other improper 
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factors. 

A. Golden Rule  

 

The State does not, and cannot, deny the reason golden rule arguments are prohibited is 

because they are inherently inflammatory and prejudicial. Outerbridge v. State, 947 So. 2d 279, 

285 (Miss. 2006). But it does attempt to claim that the extensive exhortation by the prosecutor to 

have the jury relive with him the decedent’s last thoughts and emotions is not such an argument. 

State’s Brief at 59-60. This Court’s precedent is directly contrary to that claim, and expressly 

recognizes that it is “an egregious display of prosecutorial misconduct” for a prosecutor to do 

anything that even indirectly “request[s] that each juror put himself or herself in the place of [the 

decedent] during the fatal altercation.” Holliman v. State, 79 So. 3d 496, 500 (Miss. 2011). 

The State claims that even if the argument were improper, “it was not intended to nor did 

it cause any prejudice effecting (sic) the sentence.” State’s Brief at 59. Nothing in this Court’s 

jurisprudence requires improper intent for prosecutorial misconduct to be remedied, even on 

plain error—the focus is entirely on whether the misconduct actually did that which was 

prohibited. See, e.g., McGee v. State, 953 So. 2d 211, 215-16 (Miss. 2007) (prosecutor in 

apparent ignorance of the law, but not in any kind of subjective bad faith, offered gender-based 

justification for juror strike to rebut an objection to the strike on the basis of racial 

discrimination). 

Even more important, the basis articulated by the State in defense of the prosecutor’s 

golden rule argument actually establishes exactly why it was both misconduct and highly 

prejudicial in the instant matter. The State’s briefing claims that  

[T]he bear (sic) facts of this case, the manual strangulation of a 70-year old 

woman by her friend, roommate and former boyfriend and Evans’ shocking and 

unaffected behavior after the murder was all that was necessary for the jury to 

impose death. . . . Even in the absence of the prosecutor’s comments, this jury 

would have reached the same results given the insurmountable evidence of guilt 

when weighed against the meager case in mitigation. 
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State’s Brief at 60-61 (emphasis supplied). But in fact, neither of these assertions could pass 

muster under the Mississippi capital sentencing statute or the Eighth Amendment. Miss. Code 

Ann. § 99-19-101, Shell v. Mississippi, 498 U.S. 1 (1990); Clemons v. Mississippi, 494 U.S. 738 

(1990).  

If the jury reached its death verdict only on the fact that death was by strangulation and a 

speculation that the decedent was feeling betrayed that it was Evans who was doing it to her or 

on Evans’s unfeeling manner of disposing of her remains after she died, then that verdict would 

have to be vacated. The only reasons why the jury could conclude that Ms. Hollings’ death was a 

capital murder in the first place or that there was sufficient aggravation to impose death for it 

under a single aggravating factor that the jury was permitted to consider had nothing to do with 

these things. The indictment and culpability phase instructions both relied only on Miss. Code 

Ann. § 97-3-19(2)(e) (killing committed with or without intent “while in the commission of the 

crime and felony of Robbery.”). C.P. 9, 664. The sole aggravating factor the jury was permitted 

to consider was also based only on that conduct, whether the killing was done for the purpose of 

pecuniary gain in the course of a robbery. C.P. 706, Miss. Code Ann. § 99-19-101(5)(d) & (f). 

 However tragic Ms. Hollings’s death may have been, or unfeeling Evans’s means of 

disposing of her body might appear to it, the sentencing instructions did not allow consideration 

of, and the jury’s sentencing verdict therefore could not be based upon the “especially heinous, 

atrocious or cruel” (HAC) aggravating circumstance. Miss. Code Ann. § 99-19-101(5)(i) 

(formerly (h)). But that was the only aggravator applicable to the kind of domestic killing at 

issue here that would permit the jury to consider either the fact that manual strangulation was the 

means of death or whatever mental or physical suffering the decedent was undergoing at the time 

of that death. See, e.g., Cox v. State, 183 So. 3d 36, 59 (Miss. 2015), reh’g denied (Oct. 29, 

2015), cert. denied, 136 S. Ct. 2010, 195 L. Ed. 2d 222 (2016) (describing a “crime spree” 
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involving a multi-hour lingering death during a hostage situation and the sexual assault of 

decedent’s daughter in her presence). And even had the jury received such an instruction, it 

would still not have allowed it to consider things such as the “shocking” disposal of Ms. Hollings 

remains after her death to support it. 

The prosecutor’s argument suggesting that the jury consider the means of death or Ms. 

Hollings’s thoughts she died, and indeed join with him in living through those events as if the 

jurors were experiencing them, was clearly asking the jury to consider the victim’s thoughts and 

feelings, and/or to find the means of death particularly heinous or cruel. The mention of the 

shocking or unfeeling way that Evans disposed of her remains is entirely without any connection 

to any statutory aggravator at all. But the State’s appellate defense of this argument in effect not 

only concedes that it was a golden rule argument, it also justifies that argument expressly 

because it supported the jury considering aggravating matters it was not allowed to consider. 

State’s Brief at 59-60. But the jury in the instant case received neither the HAC instruction nor 

the mandatory cautionary additional instruction that must accompany it even when it is properly 

given to keep the jury from using it as a surrogate for unlimited subjective discretion. See, Shell 

v. Mississippi, 498 U.S. 1 (1990); Clemons v. Mississippi, 494 U.S. 738 (1990); Brown v. State, 

798 So. 2d 481, 501 (Miss. 2001); Clemons v. State, 593 So. 2d 1004, 1005 (Miss. 1992) (after 

remand by United States Supreme Court). Hence, in its briefing, the State has now offered yet 

another reason why the argument was improper, and must therefore be remedied as plain error. 

See, e.g., McGee, 953 So. 2d at 215. 

The State also asserts that there could be no prejudice from the misconduct because the 

“insurmountable evidence of guilt” somehow outweighed the mitigation. If this were the basis 

for the jury’s verdict, it too would be directly contrary to the sentencing statute. Section 99-10-

101(2)(c) requires that only evidence aggravation be weighed against mitigation in making the 
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final decision. The weight of the evidence of guilt is not a permissible consideration, at least 

where the defendant has not made residual doubt as to guilt an issue in the sentencing phase, 

which was clearly not done in the instant matter, Branch v. State, 882 So. 2d 36, 67 (Miss. 2004) 

(limiting state to only statutory aggravation unless evidence makes specific rebuttal to defense 

mitigation). In this case, therefore, any verdict weighing the evidence of guilt against the 

evidence of mitigation would clearly transgress the statute, at least. This attempt to defend the 

indefensible has, once again, established an independent basis for plain error reversal. McGee, 

953 So. 2d at 215. 

The State made no response to the remaining arguments made by Evans as to why this 

argument was reversible misconduct. He therefore relies on his brief in chief to urge this Court to 

set aside his death sentence for those reasons, as well. Evans’s Brief at 79.  

B. Comment on failure to testify 

 

The State defends this point by claiming that only “direct reference” to failure to testify is 

forbidden by this Court and that this Court’s recognition of the prosecutor’s right to “comment 

on the lack of any defense” somehow allows the State carte blanche to use innuendo and 

insinuation to do what it cannot do directly. State’s brief at 62-63. It misstates both this Court’s 

jurisprudence and the record in making this claim, however. 

This Court has long held that comment on the failure to testify by way of innuendo and 

insinuation is equally “forbidden” to prosecutors. Jimpson v. State, 532 So. 2d 985, 991 (Miss. 

1988). Likewise, this Court’s jurisprudence on permitting comment on the lack of a defense is 

limited to circumstances where the defense has claimed something in argument concering the 

basis for its defense that is not, in fact, factually supported or is refuted by other evidence. See, 

e.g., Tate v. State, 20 So. 3d 623, 631 (Miss. 2009).  

In the instant matter, the prosecutor’s comments did not claim that Evans’s counsel had 
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argued anything that was not supported by the evidence, or that the defendant had not put on any 

defense at all, or even that the entirely expert testimonial sentencing defense Evans elected to 

present was “meager.” Without any permissible foundation, the prosecutor attempted to argue 

that the jury should ignore the evidence of record that showed Evans had been remorseful in the 

past because Evans had not personally done anything to show that remorse “today.” T. 1049. 

That can only be construed as an improper comment by innuendo and insinuation upon the 

defendant’s election not to say anything that particular day to that particular jury during the 

presentation of his penalty phase case, i.e., to testify. That is forbidden by the the Fourteenth 

Amendment, and requires reversal when it happens. Griffin v. California, 380 U.S. 609, 615 

(1965), Jimpson, 532 So. 2d at 991. 

VI. THE STATE’S ATTEMPTED DEFENSE OF THE REVERSIBLE CULPABILITY PHASE INSTRUCTION 

ERROR IGNORES THE LEGAL AND FACTUAL BASIS ON WHICH EVANS BASES THIS POINT OF ERROR 

 

A. Refusal of Manslaughter instruction 

 

The State does not dispute that manslaughter is a “lessor-(sic)-included-offense” of 

murder, or that it may, if supported by the evidence be given in a capital murder case. Rather it 

rests its claim on the fact that the evidence did not support the giving of it. State’s Brief at 66-67. 

As it did in its response to Point of Error IV, the State raises the curious claim that because the 

evidence upon which the request rests was contained in a statement by the defendant introduced 

into evidence by the State, the substance is somehow not in evidence because the information is 

“self-serving.” State’s Brief at 66. As is discussed above at pp. 21-22, the mere fact that the 

evidence supporting an instruction would not have been admissible if the defendant had tried to 

offer it himself is not a defense to its being evidence on which the defendant may rely if the State 

elects to make it part of the record. 

The State also relies on the fact that there were statements that contradicted the evidence 

supporting a heat of passion manslaughter theory upon which to base its claim that denial of the 
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instruction was proper. State’s Brief at 66. But in so doing, it ignores and makes no attempt to 

respond to the authority cited by Evans establishing this Court’s longstanding rule that even 

weak and directly contradicted evidence may nonetheless require an instruction on a theory of 

defense, and may do so even where the proposed theory of defense is inconsistent with other 

theories. See Brown v. State, 39 So. 3d 890, 899 (Miss. 2010) (citing more than two decades of 

authority for this holding). 

In all other respects either the State makes no response to Evans’s claim that he was 

entitled to such an instruction, or Evans anticipated the State’s position in his brief in chief and 

will rely on his arguments there, including his assertion that the trial court’s denial of this 

instruction violates both due process and the Sixth Amendment. Evans’s Brief at 84-86. 

B. & C. Granting the State’s instructions 

 

To the extent that the State elected to address Evans’s arguments on the error in granting the 

State’s involuntary intoxication and one continuous transaction instructions, Evans anticipated the 

State’s arguments in his brief in chief, will rely on those arguments, and will not burden this Court 

by repeating them here. Evans’s Brief at 86-94. Although the State asserts that the precedents it 

cites support giving the one continuous transaction instruction in this case , it makes no specific 

response to Evans’s constitutional arguments for revisiting and abandoning the exceedingly 

broad application of the one continuous transaction rule this Court allows in that jurisprudence. 

Evans’s Brief at 87-94. The constitutional error asserted by Evans therefore stands unrebutted, 

and this Court should, for the reasons stated in Evans’s brief, revisit its precedent permitting such 

a broad application and adopt a much less expansive one continuous transaction rule than the one 

articulated in, e.g., Ronk v. State, 172 So. 3d 1112, 1129 (Miss. 2015)  (citing Batiste v. State, 

121 So. 3d 808, 832-33 (Miss.2013); Fulgham v. State, 46 So. 3d 315, 328-29 (Miss. 2010).  
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VII. THE TRIAL COURT’S ERRONEOUS SENTENCING PHASE INSTRUCTIONS REQUIRE VACATION OF THE 

DEATH SENTENCE AND REMAND FOR A NEW SENTENCING PROCEEDING 

 

To the extent that the State elected to address Evans’s arguments on this point of error at all, 

Evans anticipated the State’s arguments in his brief in chief, will rely on those arguments, and not 

burden this Court by repeating them here. Evans’s Brief at 95-106. To the extent that the State 

asserts that the precedents it cites have rejected the claims raised in this point of error, it makes 

no specific response to Evans’s substantive arguments supporting this Court’s revisiting and 

abandoning the precedent cited. 

VIII. THE DEATH SENTENCE WAS IMPOSED IN VIOLATION OF THE UNITED STATES CONSTITUTION 

 

A. Arguments made in Evans’s brief in chief 

 

To the extent that the State elected to address Evans’s arguments on this point of error at all, 

Evans anticipated the State’s arguments in his brief in chief, will rely on those arguments, and not 

burden this Court by repeating them here. Evans’s Brief at 106-27. To the extent that the State 

asserts that the precedents it cites have rejected the claims raised in this point of error, it makes 

no specific response to Evans’s substantive arguments supporting this Court’s revisiting and 

abandoning the precedent cited. 

B. Supplemental Issue on the Constitutionality of the Death Sentence Imposed: 

 

The Mississippi capital sentencing statute, which permits a jury to make factual 

findings justifying a death sentence in the absence of proof beyond a reasonable 

doubt, violates the Sixth Amendment  

 

In an uninterrupted series of decisions spanning more than fifteen years, the United States 

Supreme Court has vigorously and consistently repeated a basic, bright-line rule mandated by the 

Sixth Amendment: “any fact that ‘expose[s] the defendant to a greater punishment than that 

authorized by the jury’s guilty verdict’ is an ‘element’ that must be submitted to a jury.” Hurst v. 

Florida, 136 S. Ct. 616, 621 (2016) quoting Apprendi v. New Jersey, 530 U.S. 466, 494 (2000). 



 

 

 
 

 

34 

In Hurst v. Florida, the Court recently restated this foundational principle, emphasizing that 

under Ring v. Arizona, 536 U.S. 584 (2002) it applies with equal force to death penalty 

sentencing statutes: “The Sixth Amendment requires a jury, not a judge, to find each fact 

necessary to impose a sentence of death.” Id. at 619 (emphasis added).  

The jury’s mere involvement in capital sentencing, however, does not alone satisfy the 

Sixth Amendment. A jury “finding” only meets constitutional standards if it is made 

unanimously, based on proof beyond a reasonable doubt. See Apprendi, 530 U.S. at 498 (Scalia, 

J. concurring) (charges against the accused, and the corresponding maximum exposure he faces, 

must be determined “beyond a reasonable doubt by the unanimous vote of 12 of his fellow 

citizens”) (emphasis in original).  

Hurst however, did more than reiterate these principles. It also made clear for the first 

time that, where the weighing of facts in aggravation and mitigation is a precursor to a death 

sentence, the Sixth Amendment requires the State to prove, to a jury, beyond a reasonable doubt, 

both that the aggravating circumstances are sufficient for a death sentence and that those 

aggravating circumstances outweigh mitigating circumstances. 136 S. Ct. at 621-22 (finding that 

the Florida statute violated the Sixth Amendment because the jury did not make the weighing 

determination beyond a reasonable doubt and weighing was conducted by the trial judge without 

any jury fact findings concerning it; citing State v. Steele, 921 So. 2d 538, 546 (Fla.2005)). The 

Court in Hurst explicitly rejected the State’s claim that the weighing process did not fall within 

the ambit of Ring and Apprendi, because the defendant was eligible for a death sentence once the 

jury implicitly found “at least one aggravating circumstance beyond a reasonable doubt” as a 

precondition to recommending the penalty. 136 S. Ct. at 622. Instead, the Court noted that 

determinations regarding the sufficiency of aggravating circumstances and the relative weight of 

aggravating and mitigating circumstances were also factual findings necessary to Hurst’s 
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eligibility for a death sentence. Id.  

If there were any doubts before Hurst that the Mississippi death penalty statute, which 

allows a jury to authorize a death sentence by finding that “sufficient aggravating circumstances 

exist … and … [t]hat there are insufficient mitigating circumstances …. to outweigh the 

aggravating circumstances” pursuant to an unspecified burden of proof, violates the central 

constitutional tenets of Apprendi and Ring, Hurst puts those doubts to rest.  

As is discussed in Part 4, below, Hurst overturns the reasoning of Brown v. State, 890 So. 

2d 901, 921 (Miss. 2004), where this Court rejected a Sixth Amendment challenge to 

Mississippi’s capital sentencing statute, Miss. Code Ann. § 99-19-101. The Brown court held 

that Ring and Apprendi were inapplicable to the weighing of findings necessary to impose a 

death sentence under that statute, § 99-19-101(3)(c), and that the requirements of the Sixth 

Amendment were satisfied by the fact that the statute required the jury to find, and it had found, 

the “presence” of at least one statutory aggravating factor beyond a reasonable doubt. Id. For the 

reasons set forth below, neither of the bases for the Brown decision can survive Hurst.  

Hurst was decided after Evans filed his principal briefing in this matter, so he obviously 

could not make that claim in that briefing, and did not do so. But this holding in Hurst so clearly 

raises nonfrivolous, credible concerns that Evans’s death sentence must be vacated, and the 

Mississippi statute declared unconstitutional under the Sixth Amendment, because neither the 

statute nor the instructions given to Evans’s sentencing jury required the sentencing jury to make 

its statutorily required weighing findings beyond a reasonable doubt.  

In a death penalty matter, this Court has recognized that its obligation “to ensure the 

validity of the death sentence” permits procedural niceties to give way under those 

circumstances. Hollie v. State, 174 So. 3d 824, 833 (Miss. 2015), Hansen v. State, 592 So. 2d 

114, 142 (Miss.1991) (“procedural niceties give way to the search for substantial justice.”). In 
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light of these principles, rather than seeking to file a separate pro se Supplemental Brief raising 

this issue, as he would be entitled to do by Miss. R. App. P. 28(b), Evans presents this question 

in the present Reply Brief as a Supplemental Issue on the Constitutionality of the Death Sentence 

Imposed. He respectfully requests that this Court consider it as part of its statutorily required 

review of his death sentence. Miss. Code Ann. § 99-19-105. Evans further respectfully submits 

that the interests of all parties in this process, and the Court’s ability to rule on this question, may 

be preserved by allowing the State a reasonable time to submit its own supplemental briefing 

replying to this point alone, as this Court customarily does when it solicits supplemental briefing 

from the parties on previously unbriefed issues. See, e.g., Ronk v. State, Supreme Court No. 

2011-DP-00410-SCT, Order seeking supplemental briefing and setting truncated briefing 

schedule (November 12, 2013). 

1.  Under the Sixth Amendment to the United States Constitution, all facts 

supporting an enhanced or increased sentence, including the sufficiency of 

aggravating circumstances and the relative weight of aggravating and mitigating 

circumstances, are “elements” of the crime.  

 

It is now incontrovertible that, under the Sixth Amendment, “any fact that increases the 

penalty for a crime beyond the prescribed statutory maximum” qualifies as an element that “must 

be submitted to a jury, and proved beyond a reasonable doubt.” Apprendi, 530 U.S. at 490. 

Where a factual finding is a necessary precursor to an enhanced or increased sentence, such as a 

death sentence, any distinction between “elements” of the crime and “sentencing factors” is 

dissolved. Apprendi, 530 U.S. at 494. Apprendi’s unbending rule has, therefore, invalidated 

schemes involving sentencing enhancements, 530 U.S. at 490, mandatory sentencing guidelines, 

United States v. Booker, 543 U.S. 220, 226 (2005), and the death penalty, Ring v. Arizona, 536 

U.S. 584, 589 (2002).  

Apprendi applies to all findings of fact necessary to the imposition of an increased 

sentence under state or federal law. This fundamental right is no less protective in death penalty 
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cases. Ring, 536 U.S. at 589 (“Capital defendants, no less than noncapital defendants, we 

conclude, are entitled to a jury determination of any fact on which the legislature conditions an 

increase in their maximum punishment.”). In Hurst the Court clearly stated, “The Sixth 

Amendment requires a jury, not a judge, to find each fact necessary to impose a sentence of 

death.” Hurst v. Florida, 136 S. Ct. 616, 619 (2016) (emphasis added).  

 The Hurst Court acknowledged that Florida’s law violated Ring because, under the 

statute, a defendant was not eligible for death until the trial judge made findings regarding the 

sufficiency of aggravating circumstances, mitigating circumstances, and the relative weight of 

each: 

[T]he Florida sentencing statute does not make a defendant eligible for death until 

“findings by the court that such person shall be punished by death.” Fla. Stat. 

§ 775.082(1) (emphasis added). The trial court alone must find “the facts ... [t]hat 

sufficient aggravating circumstances exist” and “[t]hat there are insufficient 

mitigating circumstances to outweigh the aggravating circumstances.” 

§ 921.141(3); see [State v.] Steele, 921 So. 2d [538,] 546 [(Fla. 2005)]. 

 

Id. at 622. (emphasis in original).  

 Hurst illustrates, therefore, in a weighing scheme like Florida’s or Mississippi’s, the 

death-eligibility findings addressed in Ring extend to all factual determinations implicit in capital 

sentencing, including those regarding the sufficiency of aggravating circumstances and the 

relative weight of aggravating and mitigating circumstances.  

The Delaware Supreme Court recently agreed, striking down the state’s death penalty 

statute as inconsistent with the Sixth Amendment. Rauf v. State, ---A.3d --- (Del. 2016) No. 

39,2016 (Del. August 2, 2016), 2016 WL 4224252 at *2-5 (Per Curiam opinion) (not yet 

released for publication). In doing so the Rauf Court overruled its prior decision, issued 

following Ring v. Arizona, that the same statutory scheme was constitutional. Id. (Opinion of 

Holland, J.) at *9 (noting overruling of Brice v. State, 815 A.2d 314 (Del. 2003)).  

Delaware’s now-defunct capital punishment statute assigned a fact-finding role in capital 
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sentencing to a judge, rather than a jury. 11 Del. C. § 4209. Upon a conviction of first-degree 

murder, the jury unanimously determined, beyond a reasonable doubt, the presence of an 

aggravating circumstance. Id. Once it did so, however, the court alone made additional factual 

findings authorizing a death sentence. Id. The statute provided,  

the Court, after considering the findings and recommendation of the jury and 

without hearing or reviewing any additional evidence, shall impose a sentence of 

death if the Court finds by a preponderance of the evidence, after weighing all 

relevant evidence in aggravation or mitigation which bears upon the particular 

circumstances or details of the commission of the offense and the character and 

propensities of the offender, that the aggravating circumstances found by the 

Court to exist outweigh the mitigating circumstances found by the Court to exist. 

 

Id.  

 The Delaware Supreme Court found this provision, which assigned these determinations 

to a judge, rather than a jury, violated the Sixth Amendment. Rauf, supra. Specifically, with 

respect to the relative weight of aggravating and mitigating circumstances, the Court observed: 

This Court has recognized that the weighing determination in Delaware’s 

statutory sentencing scheme is a factual finding necessary to impose a death 

sentence. “[A] judge cannot sentence a defendant to death without finding that the 

aggravating factors outweigh the mitigating factors . . . .” The relevant 

“maximum” sentence, for Sixth Amendment purposes, that can be imposed under 

Delaware law, in the absence of any judge-made findings on the relative weights 

of the aggravating and mitigating factors, is life imprisonment.  

 

Rauf, supra (Opinion of Holland, J.) at *7-8. Therefore, the Court concluded that this 

determination, like the finding of a statutory aggravating circumstance, must be made by the jury 

beyond a reasonable doubt. Id. at *9. See also State v. Whitfield, 107 S.W. 3d 253, 257-58 (Mo. 

2003) (en banc) (holding that the rule of Ring applied to all factual prerequisites for a death 

sentence, including (1) the presence of at least one aggravating factor, (2) whether all of the 

aggravating factors, taken together, warrant imposition of the death penalty, and (3) whether the 

evidence in aggravation outweighs the evidence in mitigation); Woldt v. People, 64 P.3d 256, 

266 (Colo. 2003) (en banc) (Sixth Amendment protections extend to all factual findings on 
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which death sentence predicated, including that “(A) At least one aggravating factor has been 

proved; and (B) There are insufficient mitigating factors to outweigh the aggravating factor or 

factors that were proved”).  

 Justice Sotomayor, dissenting from the denial of certiorari in Woodward v. Alabama, 134 

S. Ct. 405 (2013), made an analogous observation. Woodward involved a challenge to 

Alabama’s capital punishment scheme, which allows judges to independently weigh aggravating 

and mitigating circumstances and impose death sentences, even where a jury has recommended a 

sentence of life in prison. Id. at 406. Justice Sotomayor acknowledged,  

The very principles that animated our decisions in Apprendi and Ring call into 

doubt the validity of Alabama’s capital sentencing scheme. Alabama permits a 

defendant to present mitigating circumstances that weigh against imposition of the 

death penalty. See Ala. Code §§ 13A–5–51, 13A–5–52. Indeed, we have long 

held that a defendant has a constitutional right to present mitigating evidence in 

capital cases. See Eddings v. Oklahoma, 455 U.S. 104, 110 (1982). And a 

defendant is eligible for the death penalty in Alabama only upon a specific factual 

finding that any aggravating factors outweigh the mitigating factors he has 

presented. See §§ 13A–5–46(e), 13A–5–47 (e). The statutorily required finding 

that the aggravating factors of a defendant’s crime outweigh the mitigating factors 

is therefore necessary to impose the death penalty. It is clear, then, that this 

factual finding exposes the defendant to a greater punishment than he would 

otherwise receive: death, as opposed to life without parole. Under Apprendi and 

Ring, a finding that has such an effect must be made by a jury. 

 

Id. at 410-11.  

As these opinions illustrate, the Sixth Amendment is not always satisfied by the jury 

determination of a statutory aggravating circumstance beyond a reasonable doubt. The specific 

holdings of Ring and Hurst which address the unconstitutional judicial determination of statutory 

aggravators, cannot be constrained to their facts. The limited holdings of those cases simply 

reflect the precise question presented in each. In Ring, the Court noted, “Ring’s claim is tightly 

delineated: He contends only that the Sixth Amendment required jury findings on the 

aggravating circumstances asserted against him.” 536 U.S. at 597 n. 4.  Hurst raised an identical 

claim. Petitioner’s Brief on the Merits, Hurst v. Florida, No. 14-7505, at 17-18 (“Florida’s 
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capital sentencing scheme violates [the Sixth Amendment] because it entrusts to the trial court 

instead of the jury the task of ‘find[ing] an aggravating circumstance necessary for imposition of 

the death penalty.’”).
7
 Therefore, it is no surprise that the Court’s holdings specifically addressed 

the only constitutional infirmity Ring and Hurst challenged: the judicial determination of an 

aggravating circumstance. See Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1, 

17 (2011) (“We do not normally consider a separate legal question not raised in the certiorari 

briefs.”). The Court’s opinion in Hurst elucidates, however, that these holdings are narrow 

applications of a much broader principle: any fact-finding that is a necessary precursor to a death 

sentence, rather than one of life imprisonment, is an “element” of the crime for Sixth 

Amendment purposes. Hurst, 136 at 619, 622.  

 Because it also applied a broad constitutional rule to a narrower question presented, Ring 

and Hurst are analogous to Apprendi. Like Ring and Hurst, Apprendi stated a simple rule: a jury, 

not a judge, must find any fact “that increase[s] the prescribed range of penalties to which a 

criminal defendant is exposed.” 530 U.S. at 490. The specific holding of the case, however, 

addressed a narrower issue: it invalidated the judicial determination of a hate crime enhancement 

that acted to increase the degree, and the corresponding maximum sentence, of Apprendi’s 

offense. Id. at 497.  

In Apprendi‘s wake, many state and federal courts read its rule narrowly, attempting to 

limit Apprendi to its facts and exempt other categories of findings from its scope. In each of 

these cases it reviewed, the Supreme Court disapproved this practice, repeating again and again 

that Apprendi’s rule was expansive and unbending. After Arizona held Apprendi did not apply to 

the death penalty, the Supreme Court reversed in Ring v. Arizona, 536 U.S. 584 (2002). After the 

State of Washington held Apprendi did not apply to sentencing guidelines systems, as long as the 

                                                 
7Available at http://sblog.s3.amazonaws.com/wp-content/uploads/2015/06/Hurst-merits-brief.pdf.  
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sentence imposed was below the offense’s statutory maximum, the Supreme Court reversed in 

Blakely v. Washington, 542 U.S. 296 (2004). California held that its sentencing system survived 

Apprendi because most defendants were helped rather than hurt by it, and it was consistent with 

the broad discretion judges traditionally exercised in sentencing, but the Supreme Court reversed 

in Cunningham v. California, 549 U.S. 270 (2007). Time and time again, the Supreme Court has 

rejected tortured efforts by lower courts to confine the protections of the Sixth Amendment.  

In light of this history, it is abundantly clear that Ring and Hurst cannot be selectively 

read in the narrowest way possible, limited only to their precise facts. Ring required “a jury 

determination of any fact on which the legislature conditions an increase in their maximum 

punishment.” 536 U.S. at 589. Hurst emphasized that this rule encompasses all facts necessary to 

a sentence of death. Hurst, 136 at 619. Where a state statute provides a death sentence is 

contingent upon factual findings that aggravating circumstances are sufficient to justify a death 

sentence and that they outweigh mitigating circumstances, those findings also fall under Ring 

and Hurst’s umbrella. Id. at 622.  

2. Under the Fifth Amendment, elements of a crime, including the determination that 

sufficient aggravating circumstances exist and that the aggravating circumstances 

outweigh the mitigating circumstances, must be proven beyond a reasonable 

doubt 

 

Where the Sixth Amendment necessitates that facts supporting a death sentence be 

proven to a jury, those facts must also be established beyond a reasonable doubt. The Fifth 

Amendment’s due process guarantee requires that, in all criminal prosecutions, the government 

prove each element of the crime beyond a reasonable doubt. In re Winship, 397 U.S. 358, 364 

(1970). This requirement attaches to any factual finding necessitated by the Sixth Amendment. 

As the United States Supreme Court noted in Sullivan v. Louisiana, 

it is self-evident, we think, that the Fifth Amendment requirement of proof 

beyond a reasonable doubt and the Sixth Amendment requirement of a jury 

verdict are interrelated. It would not satisfy the Sixth Amendment to have a jury 
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determine that the defendant is probably guilty, and then leave it up to the judge 

to determine (as Winship requires) whether he is guilty beyond a reasonable 

doubt. In other words, the jury verdict required by the Sixth Amendment is a jury 

verdict of guilty beyond a reasonable doubt. 

 

508 U.S. 275, 278 (1993). 

 The Apprendi line of cases clearly incorporate this requirement, as the Court noted time 

and time again that “any fact that increases the penalty for a crime beyond the prescribed 

statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.” 

Apprendi, 530 U.S. at 490 (emphasis added); Booker, 543 U.S. at 244 (“Any fact (other than a 

prior conviction) which is necessary to support a sentence exceeding the maximum authorized by 

the facts established by a plea of guilty or a jury verdict must be admitted by the defendant or 

proved to a jury beyond a reasonable doubt.”); Cunningham, 549 U.S. at 273 “[f]actfinding to 

elevate a sentence …, this Court’s decisions make plain, falls within the province of the jury 

employing a beyond-a-reasonable-doubt standard”). Jury determination of these facts, without 

requiring the standard of proof guaranteed by the Fifth Amendment, is insufficient to meet 

constitutional muster.  

3. Consistent with the broad scope of Ring and Hurst constitutional rule, the death 

penalty statutes in several states have been struck down or called into question 

 

Because their death penalty statutes permit judges or non-unanimous juries to make 

findings regarding the sufficiency of aggravating circumstances and the relative weight of 

aggravating and mitigating circumstances, the highest courts in Delaware, Alabama, and Florida 

are revisiting whether their capital punishment schemes comply with Ring and Hurst.  

a. Delaware 

 

As discussed supra, the Delaware Supreme Court has revisited the constitutionality of its 

death penalty statute, despite previously upholding its capital sentencing scheme following Ring 

v. Arizona, see Brice v. State, 815 A.2d 314, 322 (Del. 2003). In Rauf v. State, the Court held that 
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the statute, because it failed to require the State to prove aggravating circumstances outweighed 

mitigating circumstances to a unanimous jury, beyond a reasonable doubt, violated the Sixth 

Amendment. No. 39, 2016 (Del. August 2, 2016).  

b. Alabama 

 

As in Delaware, Alabama’s death penalty statute permits a judge to impose death based 

on the court’s own determination of aggravating and mitigating circumstances and their relative 

weight, see Ala. Code § 13A-5-47. This statute has also come under attack. The U.S. Supreme 

Court recently granted certiorari in three Alabama cases, vacated death sentences, and remanded 

to the Alabama courts for consideration in light of Hurst v. Florida. See, e.g., Kirksey 

v. Alabama; 136 S. Ct. 2409 (2016), No. 15-7912 (U.S. June 6, 2016); Wimbley v. Alabama, 136 

S. Ct. 2387 (2016), No. 15-7939 (U.S. May 31, 2016). Johnson v. Alabama, 136 S. Ct.1837 

(2016), No. 15-7091 (U.S. May 2, 2016) (granting, vacating and remanding after granting 

rehearing on earlier denial of certiorari). In at least two of these cases, Kirksey and Wimbley, the 

trial court had imposed a death sentence after the jury unanimously found the existence of an 

aggravating circumstance beyond a reasonable doubt. See Brief of Alabama in Opposition to 

Certiorari, Kirksey v. Alabama, No. 15-7912 (U.S.) (attaching verdict showing a unanimous jury 

finding that the State had proved beyond a reasonable doubt that the murder was “especially 

heinous, atrocious or cruel.”); Wimbley, discussed infra.  

In Wimbley, the jury convicted the defendant of murder committed in the course of 

robbery, a capital offense. Wimbley v. State, 191 So. 3d 176 (Ala. Crim. App. 2014), reh’g 

denied (Mar. 6, 2015), cert. denied (Sept. 25, 2015), cert. granted, judgment vacated, 136 S. Ct. 

2387 (2016). The jury’s guilt-phase verdict necessarily determined the existence of an 

aggravating circumstance beyond a reasonable doubt. See Ala. Code § 13A-5-49(4) (setting forth 

statutory aggravating circumstance that “[t]he capital offense was committed while the defendant 
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was engaged or was an accomplice in the commission of … robbery”). Nevertheless, the 

Supreme Court vacated the sentence. Wimbley v. Alabama, supra. Given the specific statute 

under which Wimbley was convicted, the Supreme Court’s decision to vacate Wimbley’s death 

sentence strongly implies that the Court had substantial concerns that the Alabama judge’s 

independent findings regarding aggravators and the relative weight of aggravators and mitigating 

circumstances violated the Sixth Amendment. See Ala. Code § 13A-5-47 (authorizing trial court 

to impose a death sentence if “the aggravating circumstances it [the court] finds to exist 

outweigh the mitigating circumstances it finds to exist.”).  

c. Florida 

 

Following Hurst the Florida legislature passed a new death penalty statute providing that, 

upon a conviction of first-degree murder, the jury must unanimously determine the presence of 

an aggravating factor. § 921.141(2) (a)-(b), Fla. Stat. After it does so, however, the jury must 

make additional findings justifying a death sentence. Id. The jury may only recommend a death 

sentence if it finds specific facts:  

The recommendation shall be based on a weighing of all of the following: 

  

a.  Whether sufficient aggravating factors exist.  

b.  Whether aggravating factors exist which outweigh the mitigating 

circumstances found to exist.  

c.  Based on the considerations in sub-subparagraphs a. and b., whether the 

defendant should be sentenced to life imprisonment without the possibility 

of parole or to death. 

 

Id. If the jury does not find that sufficient aggravating factors exist, or that the aggravating 

factors outweigh the mitigating circumstances, the Court must impose a sentence of life without 

the possibility of parole. § 921.141(3), Fla. Stat. The statute does not require a unanimous jury 

verdict regarding these findings, but instead permits the jury to make them by a vote of 10-2. 

§ 921.141(2), Fla. Stat.  

 Because the statute allows a non-unanimous jury to determine the sufficiency of the 
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aggravating factors and the relative weight of aggravating and mitigating circumstances, trial 

courts in three separate cases have found it is unconstitutional. State v. Gonzalez, 14-CF-005519-

A (Fla. 13th Cir. Ct. June 23, 2016); State v. Keetley, 10-CF-018429 (Fla. 13th Cir. Ct. June 9, 

2016); State v. Gaiter, F01-128535 (Fla. 11th Cir. Ct. May 9, 2016). Florida’s intermediate 

appellate courts are considering whether to grant certiorari review in two of those cases. See 

State v. Keetley, 16-2717 (Fla. 2d DCA); State v. Gaiter, 16-1174 (Fla. 3d DCA). In addition, the 

Florida Supreme Court has ordered supplemental briefing questioning the constitutionality of the 

“10-2” provision in at least two pending death penalty cases. See Order – Brief Supplementation, 

Phillips v. State, SC 12-876 (Fla. June 27, 2016); Order – Brief Scheduling (Misc.), Perry v. 

State, SC 16-547 (Fla. May 5, 2016).  

4. The Mississippi death penalty statute, which permits a jury to return a sentence of 

death based on facts that have not been established beyond a reasonable doubt, 

violates the Fifth and Sixth Amendments  

 

Like the provisions in Delaware, Alabama, and Florida, the Mississippi death penalty 

statute violates the Fifth and Sixth Amendments. The statute provides that, after the jury has 

found the defendant guilty of capital murder and determined a statutory aggravating 

circumstance exists beyond a reasonable doubt, the same jury must make additional findings 

prior to imposing a death sentence. Miss. Code. Ann. § 99-19-101.  

For the jury to impose a sentence of death, it must unanimously find, in writing:  

(a) That sufficient factors exist as enumerated in subsection (7) of this section; (b) 

That sufficient aggravating circumstances exist as enumerated in subsection (5) of 

this section; and (c) That there are insufficient mitigating circumstances, as 

enumerated in subsection (6), to outweigh the aggravating circumstances.  

 

Miss. Code. Ann. § 99-19-101.  

Were it not already apparent that each of these determinations are findings of fact, the 

statute specifically acknowledges them as such, and requires the jury to support its decision to 

impose death with explicit written findings that are supported by the record: “In each case in 
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which the jury imposes the death sentence, the determination of the jury shall be supported by 

specific written findings of fact based upon the circumstances in subsections (5) and (6) of this 

section and upon the records of the trial and the sentencing proceedings.” Id.  

The rule of Ring and Hurst reveals that, because these additional findings are necessary 

factual prerequisites to a death sentence, they must be established beyond a reasonable doubt. 

Hurst, 136 at 619, 622. The Mississippi legislature did not make a death sentence permissible 

simply upon the jury’s determination that an aggravating factor exists. See Miss. Code. Ann. § 

99-19-101. Rather, it chose to make these additional findings statutorily necessary to the 

imposition of a death sentence. Id. Therefore, under Apprendi and its progeny, they are elements 

of the crime of capital murder that must be proven to a jury, beyond a reasonable doubt. See 

Hurst, 126 at 622; Apprendi, 530 U.S. at 490; Rauf, (Per Curiam Opinion) at *2.  

In light of Hurst this Court cannot continue to rely on Brown v. State, 890 So. 2d 901, 

921 (Miss. 2004), in which it rejected a Sixth Amendment challenge to the Mississippi capital 

sentencing statute. In Brown, this Court held that Apprendi and Ring only guaranteed jury 

involvement in capital sentencing, but did not require the State to prove that aggravating 

circumstances outweigh mitigating circumstances beyond a reasonable doubt. Id. Although 

several other state courts also concluded, in the wake of Ring v. Arizona, that the weighing of 

aggravating circumstances against mitigating circumstances did not implicate the Sixth 

Amendment, these decisions reflected the not unique, but now-discredited, opinion that “Ring 

does not extend to the weighing phase.” Brice v. State, 815 A.2d 314, 322 (Del. 2003), overruled 

by Rauf v. State, No. 39, 2016 (Del. August 2, 2016); see also Nunnery v. State, 263 P.3d 235, 

252 (Nev. 2011); Commonwealth v. Roney, 866 A.2d 351, 361 (Pa. 2005); Oken v. State, 835 

A.2d 1105, 1117 (Md. 2003); Ex Parte Waldrop, 859 So. 2d 1181, 1189 (Ala. 2002). Hurst has 

now clarified that Ring’s protections extend to the determinations “ ‘[t]hat sufficient aggravating 
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circumstances exist’ and ‘[t]hat there are insufficient mitigating circumstances to outweigh the 

aggravating circumstances.’” Hurst, 136 at 622, quoting § 921.141(3), Fla. Stat. The Mississippi 

statute contains identical requirements for imposing a sentence of death. See Miss. Code Ann. § 

99–19–101. It is therefore impossible for this Court to distinguish Hurst.  

Because they are elements of capital murder, factual findings concerning the sufficiency 

of aggravating circumstances and the determination that aggravating factors outweigh the 

mitigating circumstances must be proven beyond a reasonable doubt. Therefore, the Mississippi 

statute, which fails to impose any particular burden of proof on these findings, violates the Fifth 

and Sixth Amendments to the U.S. Constitution. See Apprendi, 530 U.S. at 490.  

For the foregoing reasons, Evans’s death sentence must be set aside, and a sentence less 

than death imposed due to the unconstitutionality of the sentencing statute in this regard. 

IX. THE DEATH SENTENCE IN THIS MATTER IS CONSTITUTIONALLY AND STATUTORILY 

DISPROPORTIONATE EVEN IN COMPARISON TO THE CASES CITED BY THE STATE IN ITS BRIEF 

 

Fort the most part, to the extent that the State elected to address Evans’s arguments on this 

point of error at all, Evans anticipated the State’s arguments in his brief in chief, and will rely on 

those arguments and not burden this Court by repeating them here. Evans’s Brief at 129-32. Evans 

would, however, note that the State offers no reasoned legal argument in opposition to two of 

Evans’s Eighth Amendment arguments in support of disproportionality in the instant matter that 

seek to have this Court revisit its present views and adopt those put forward by Evans: 1) the failure 

to consider Mr. Evans’s mental health issues as contributing to disproportionality for the reasons set 

forth in Dickerson v. State, 175 So. 3d 8, 44-45 (Miss. 2015) (Dickinson, P.J., dissenting) or 2) 

review the sentence of death in light of cases involving slayings of adult co-householders in which a 

death sentence was not sought or imposed. Evans’s Brief at 130-31. 

Evans also notes that with the exception of Batiste v. State, 121 So. 3d 808 (Miss. 2013), 
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in all of the cases cited by the State as being proportional, there were also multiple additional 

individuals harmed during the incident, including children, and/or evidence this Court found 

supported giving the jury an instruction to consider the aggravating circumstance that the killing 

was especially heinous, atrocious or cruel. None of those circumstances existed in the instant 

matter. The validity of the sentence in Batiste has been called into question, and the matter 

remanded for post-conviction proceedings, due to Batiste’s “substantial showing” that improper 

outside information may have tainted both the culpability and sentencing verdicts. Batiste v. 

State, 184 So. 3d 290, 294 (Miss. 2016). 

X. THE CUMULATIVE EFFECT OF THE ERRORS IN THE TRIAL COURT MANDATES REVERSAL OF THE 

VERDICT OF GUILT AND/OR THE SENTENCE OF DEATH ENTERED PURSUANT TO IT 

 

Evans anticipated the State’s arguments on this point of error in his brief in chief, and will 

rely on those arguments and not burden this Court by repeating them here.  

CONCLUSION 

 For the foregoing reasons, and for the reasons set forth in his Brief in Chief, Timothy 

Nelson Evans respectfully requests this Court reverse his conviction and death sentence and 

remand this matter to the trial court for a new trial. 

      Respectfully submitted, 
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