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STATEMENT OF THE CASE 

Procedural History 
1
 

On January 18, 2011, a Hancock County grand jury returned a single count indictment 

charging Timothy Evans with the January 2, 2010 felony capital murder of Wenda Holling. 

“while in commission of the crime of Robbery as defined by Section 97-3-73, Miss. Code of 

1972, (as amended).“ Miss. Code Ann. § 97-3-19 (2)(e), C.P. 9-11, R.E. p. 1.  

Shortly after counsel was appointed for him, Evans’s counsel moved to have him 

evaluated for competency to stand trial. Tr. 7; C.P. 21, 31 (Motion and Amended Motion for 

same). Over the course of the next two and a half years, the trial court entered a series of orders 

reiterating its order for a competency evaluation under Rule 9.06 and addressing the exact 

logistics of that evaluation. Tr. 12-14, 48-50, C.P. 42 (Ordering such evaluation by psychologist; 

specifically finding that doing so was supported by allegations that Evans had “a history of 

mental health treatment”); C.P. 164, 270-72 (ordering “psychiatric” evaluation for, inter alia, 

competency by the Mississippi State Hospital on recommendation of psychologist initially 

appointed), C.P. 270-72 (noting that the examination was “pursuant to Rule 9.06 of The 

Mississippi Uniform Criminal Rules of Circuit Court Practice”) R.E. pp.17, 21-23. However, 

after evaluation was performed, the trial court never held a hearing on the issue, and never 

adjudicated Evans competent prior to proceeding to the trial of the case in August of 2013.  

After that jury trial in Hancock, County, Evans was convicted of capital murder and 

sentenced to death. C.P. 713-14, R.E. pp. 10-13. Evans timely filed his new trial motion, 

challenging the sufficiency of the evidence and all prior trial court rulings. C.P. 718-12. That 

                                                 
1
 The clerk’s papers are cited in this Brief by page number as “C.P.” The transcript is cited by page 

number as “Tr.” Exhibits are cited as Trial or Motion Ex. S- or. D- by number and, if necessary, by page 

and date of the hearing at which introduced. The Record Excerpts (R.E.) contain only items found in the 

clerk’s papers, exhibits or the transcript. Such items receive a parallel citation to “R.E.” by page.  

 



 

 

 
 

 

2 

motion was heard and denied by the trial court. Tr. 1058-68. C.P. 785, R.E. p. 14. An appeal was 

perfected in the time and matter required by the Rules of Appellate Procedure. C.P. 786-91, R.E. 

pp. 15-16. This matter is therefore now properly before this Court for appellate review of the 

conviction and sentence.
 2

 

Statement of Facts 

In 2009, Timothy Evans moved from Florida to Hancock County, Mississippi. He was 

offered a place to live by Wenda Holling, a woman he had formerly dated, because Holling’s son 

had recently married and moved out of her Kiln, MS home. Tr. 701-02. While living with 

Holling, Evans became acquainted with two neighbors of hers, Fred Prince, with whom they 

attended church, and Prince’s tenant Joseph Thomas. Evans and Holling frequently ate Sunday 

dinner with Prince. Evans also began assisting Thomas in his contracting business or with other 

odd jobs, though his drinking problem made him less than reliable as a worker. Tr. 747, 753-57. 

He did, however, frequently visit with Thomas to drink when Thomas was not working Tr. 732-

33.  

Evans’s drinking was the dark star of his life. Dr. Robert Storer, a psychologist appointed 

by the Court, testified at the sentencing phase of the trial that Evans had an “early onset of 

substance abuse” involving alcohol “at age 10 and marijuana in the ninth grade” and had 

advanced within a year or two to a lifelong alcohol addiction so severe that Evans would go 

through alcohol withdrawal if he was deprived of alcohol for any reason. Tr. 966-68. Dr. Marc 

Zimmermann, who also evaluated Evans at the request of Evans’s own counsel, confirmed the 

lifelong substance addiction, and also gave Evans a diagnosis of probable post-traumatic stress 

                                                 
2
 Because one of the trial counsel is also an appellate co-counsel, and because the record is not sufficient 

to do so, issues concerning the effectiveness of trial counsel cannot, and are not, raised in the present 

proceedings. Pitchford v. State, 45 So. 3d 216, 232 (Miss. 2010). Those issues must be for determination 

in subsequent review proceedings in the event that the conviction and sentence are affirmed on direct 

appeal. Miss. R. App. P. 22; Gowdy v. State, 56 So. 3d 832, 837 (Miss. 2010). 

 



 

 

 
 

 

3 

disorder. Tr. 1000-02.  

By January 2010, Evans relationship with Holling had become strained due to his 

drinking, and the fact that he was financially dependent on charity from Holling to fund it. On 

New Year’s Day of 2010, Holling and Evans had Thomas over for a special dinner prepare by 

Holling. Tr. 747. The next day however, Evans and Holling got into an argument over Holling’s 

refusal to continue to subsidize Evans’s drinking. During that dispute, Evans strangled Holling to 

death. After she was dead, he concealed her in the trunk of her car and ultimately took her body 

to an isolated place in Harrison County, Mississippi where it was discovered several weeks later. 

Tr. 714-28. Evans also began using Holling’s credit cards to purchase gasoline, food and drink 

for himself and to go out with Thomas. Trial Exs. S-9, 10id, Tr. 739-40, 880-87. To those who 

asked about where Holling was, including the police who were alerted by Holling’s son, Evans 

said Holling had gone to Florida for a vacation with people she had formerly worked with. Tr. 

709-10, July 31, 2013 Hearing Ex. 5. 

Shortly after providing this information to police, Evans left Mississippi and returned to 

Florida. However, after the body and Evans’s use of Holling’s credit card were discovered, a 

warrant was issued and police arrested him in Florida. He gave the Florida authorities a 

statement admitting to having killed Holling, but explaining that it had happened during a heated 

dispute between the two. He waived extradition and returned to Hancock County where he gave 

a similar statement to them, and even cooperated with them in looking for Holling’s missing 

purse. Tr. 805-41, July 31, 2013 Hearing Exs. S-6, -8, and 10; Trial Exs. S-9, -10id.  

When Evans originally admitted to police that he had killed. Holling, he told them the 

fatal events were the product of a heated argument between himself and Holling when both had 

been drinking, as a result of her provocation. July 31, 2013 Hearing Exs. S-6, -8, and 10; Trial 

Exs. S-9, -10id. This became the centerpiece of his culpability phase manslaughter lesser-
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included offense defense to capital murder. T. 698-99. Later on, however, he contacted a 

newspaper reporter and gave a different version, claiming he had planned both the killing and 

taking Holling’s credit cards in advance. Tr. 842-61; Trial Ex. S-13. 

 Although Evans was apparently drug and alcohol free while in jail during his over three 

years of pretrial detention, his behavior during that time was not entirely rational. He was 

frequently uncooperative with his attorneys, and at one point sought that they withdraw, a motion 

those counsel joined. He also file numerous pro se proceedings both in the pending prosecution 

and in other courts, and diverted both his counsel and the court on numerous occasions with this 

litigation. See, e.g., Tr. 104-221 (multiple hearings at which collateral matters were focus. C.P. 

228-34 (notion by counsel to withdraw due to lack of cooperation). See also C.P. 188-228 (pro se 

motions filed in June of 2012, including request to terminate counsel), 247-49, 253-54 (pro se 

motions filed in August 2012, despite apparent resolution of matters previously raised), 304-18, 

330-33, 335-50 (pro se motions filed April & May 2013, despite further apparent resolution of 

matters previously raised). Nonetheless, the trial court made no adjudication of his competency 

before proceeding to the trial, at which he was convicted and sentenced to death. 

SUMMARY OF THE ARGUMENT 

The conviction and sentence must be reversed because the trial court failed to hear or 

adjudicate competency after having ordered a competency evaluation. The jury selection process 

was constitutionally infirm and resulted in selection of a jury that could not, and did not, properly 

consider sentencing; that same jury also repeatedly and willfully disobeyed the trial judge’s 

instructions.  

The trial court’s evidentiary rulings excluding proffered testimony from the defense and 

admitting evidence that was either unconstitutionally obtained, or unduly prejudicial materially 

affected the outcome of the case. The prosecutor exploited this already unduly prejudicial 
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situation by making constitutionally improper and inflammatory closing arguments exhorting the 

jury to exact vengeance on behalf of the victim by its verdicts at both phases. 

The trial court unconstitutionally deprived Evans of his right to present a defense at both 

phases of the trial by refusing him jury instructions he sought on his theory of defense and 

granting those sought by the prosecution that had the effect of nullifying his defense. The 

sentencing instructions were also contrary to the Eighth Amendment. Indeed, the death penalty 

as employed in Mississippi is also a violation of the Eighth Amendment, both in its separate 

components and as a whole. 

Even if Evans’s conviction is affirmed, and the death penalty law in Mississippi is not per 

se unconstitutional, a death sentence is disproportionate in this case because of Evans’s 

demonstrated mental and cognitive difficulties Finally, the cumulative effect of the errors cited 

requires reversal, even if any one error might, on its own, be deemed harmless. 

ARGUMENT 

Standard of Review 

 

It has long been a touchstone of this Court’s death penalty jurisprudence that, because 

“death is different in kind from any other punishment imposed under our system of criminal 

justice,” Gregg v. Georgia, 428 U.S. 153, 188 (1976), it applies “heightened scrutiny” when it 

reviews death sentences that come before it. See Hansen v. State, 592 So. 2d 114, 142 (Miss. 

1991) (recognizing that in doing so, “we do no more than that which the Supreme Court has 

mandated”). See also Fulgham v. State, 46 So. 3d 315, 322 (Miss. 2010) (reversing sentence); 

Walker v. State, 913 So. 2d 198, 216 (Miss. 2005); Balfour v. State, 598 So. 2d 731, 739 (Miss. 

1992) (citing Smith v. State, 499 So. 2d 750, 756 (Miss. 1986)). 

The United States Supreme Court has recently reiterated that even the possibility that a 

person could be condemned to die inconsistently with the Constitution is a default of such 
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gravity that it affects not only the individual him- or herself, but also “contravenes our Nation’s 

commitment to dignity and its duty to teach human decency as the mark of a civilized world.” 

Hall v. Florida, --- U. S. ---, ---, 134 S. Ct. 1986, 2001, 188 L. Ed. 2d 1007 (2014). 

An effectively implemented heightened scrutiny standard of review is the only way that 

the heavy burden of review in death penalty matters can be borne by this Court. As the Court has 

recognized, under heightened scrutiny “procedural niceties give way to the search for substantial 

justice.” Hansen, 592 So. 2d at 142. Trial errors are considered for their cumulative impact; the 

plain error rule is applied with less stringency; enforcement of the contemporaneous objection 

rule is relaxed; and all genuine doubts must be resolved in favor of the accused. In sum, what 

may be harmless error in a case with less at stake becomes reversible error when the penalty is 

death. Fulgham, 46 So. 3d at 322. See also Flowers v. State, 773 So. 2d 309, 317 (Miss. 2000); 

Walker v. State, 913 So. 2d at 216 (citing Irving v. State, 361 So. 2d 1360, 1363 (Miss. 1978)); 

Fisher v. State, 481 So. 2d 203, 211 (Miss. 1985). 

Because this case involves the ultimate punishment, the errors are necessarily of 

constitutional proportions where findings of “harmless error” are particularly constrained. 

“Constitutional error . . . casts on someone other than the person prejudiced by it a burden to 

show that it was harmless.” Chapman v. California, 386 U.S. 18, 24 (1967). This Court recently 

corrected on post-conviction review its own legal error made in a capital direct appeal where it 

had not applied the proper standard for constitutional error in a capital case, i.e., “that [the 

constitutional error] was harmless beyond a reasonable doubt” and that “beyond a reasonable 

doubt [] the error complained of did not contribute to the verdict obtained.” Gillett v. State, 148 

So. 3d 260, 266-67 (Miss. 2014), reh’g denied (Sept. 18, 2014) (emphasis supplied) (citing 

Chapman, supra, at 23-24, and Stringer v. Black, 503 U.S. 222, 229 (1992) to set aside death 

sentence where it could not meet this standard). See also Smith v. State, 986 So. 2d 290, 300 
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(Miss. 2008) (citing Arizona v. Fulminante, 499 U.S. 279, 296 (1991)); Delaware v. Van Arsdall, 

475 U.S. 673, 674 (1986). 

I. HAVING EXPRESSLY ORDERED EVANS EVALUATED FOR COMPETENCY, TRIAL COURT 

REVERSIBLY ERRED BY FAILING TO HEAR AND ADJUDICATE THE QUESTION OF EVANS’S 

COMPETENCY 

 

Based on the discovery that Evans had a history of mental health treatment, Evans’s 

counsel sought by way of pretrial motion to have him evaluated for, inter alia, competency to 

stand trial and the trial court entered orders requiring that he be so evaluated. Tr. 7; C.P. 21, 31 

(Motion and Amended Motion for same); C.P. 42 (Ordering such evaluation by psychologist; 

specifically finding that doing so was supported by allegations that Evans had “a history of 

mental health treatment”); Tr. 12-14, 48-50, C.P. 164, 270-72 (ordering “psychiatric” evaluation 

for, inter alia, competency by the Mississippi State Hospital on recommendation of psychologist 

initially appointed), C.P. 270-72 (noting that the examination was “pursuant to Rule 9.06 of The 

Mississippi Uniform Criminal Rules of Circuit Court Practice”). R.E. pp. 17, 21-23.  

Nonetheless, the trial court did not hold a hearing on the question of Evans’s competency or 

make any adjudication of that issue before or during the trial. This was reversible error that 

requires vacating the conviction and sentence that resulted, and remanding Evans’s case to the 

trial court for a competency hearing and adjudication followed by whatever action is appropriate 

depending on the outcome of that process. See Hollie v. State, --- So. 3d ---, --- (Miss. 2015), No. 

2014-DP-00006-SCT, at ¶¶ 30, 33, 36, 2015 WL 5608239, at *7-*9 (Miss. Sept. 24, 2015) (not 

yet released for publication) (relying on Smith v. State, 149 So. 3d 1027, 1035 (Miss. 2014)). 

A. Controlling law 

The right not to be subjected to trial unless competent is fundamental. Dusky v. United 

States, 362 U.S. 402, 402 (1960)) (finding right to be tried only if competent protected by the due 

process clause). See also Cooper v. Oklahoma, 517 U.S. 348, 354 (1996); Gammage v. State, 510 



 

 

 
 

 

8 

So. 2d 802, 803 (Miss. 1987). To be competent the defendant must have a “sufficient present 

ability to consult with his lawyer with a reasonable degree of rational understanding . . . and . . . a 

rational as well as factual understanding of the proceedings against him.” Sanders v. State, 9 So. 

3d 1132, 1135 (Miss. 2009) (quoting Dusky, 362 U.S. at 402). See also Hollie, No. 2014-DP-

00006-SCT, at ¶19.
 3

  

Mississippi protects this fundamental constitutional right by way of Unif. Cir. & Co. Ct. 

R. 9.06.Under that rule, the issue of whether a defendant meets this standard may be raised at 

any time prior to or during trial by motion of the attorney for any party or by the trial judge. Rule 

9.06.
 4

 Once that has occurred, the judge is empowered to order a mental evaluation to assess the 

defendant’s competency if he or she agrees that there is a basis to question the defendant’s 

competency. Id. If such an examination is ordered, it constitutes a per se showing that the court 

has indeed found the movant had “reasonable grounds to believe the defendant is incompetent to 

stand trial,” Hollie, No. 2014-DP-00006-SCT, at ¶ 22 (citing Sanders, 9 So. 3d at 1137). 

                                                 
3
 Under this Court’s jurisprudence implementing Dusky this requires that the court determine the 

defendant’s capacities to (1) perceive and understand the nature of the proceedings; (2) rationally 

communicate with his attorney about the case; (3) recall relevant facts; (5) to testify in his own defense if 

appropriate; and also that (5) the defendant’s ability to satisfy the foregoing criteria is commensurate with 

the severity of the case. Hollie, at ¶ 19; (citing Hearn v. State, 3 So. 3d 722, 728 (Miss. 2008)). 

 
4
 This Rule provides, in relevant part, as follows: 

 

If before or during trial the court, of its own motion or upon motion of an attorney, has reasonable 

ground to believe that the defendant is incompetent to stand trial, the court shall order the 

defendant to submit to a mental examination by some competent psychiatrist selected by the court 

in accordance with § 99-13-11 of the Mississippi Code Annotated of 1972.” 

 

After the examination the court shall conduct a hearing to determine if the defendant is 

competent to stand trial. After hearing all the evidence, the court shall weigh the evidence and 

make a determination of whether the defendant is competent to stand trial. If the court finds that 

the defendant is competent to stand trial, then the court shall make the finding a matter of record 

and the case will then proceed to trial. 

 

Rule 9.06 (emphasis supplied). The Rule states that the examination be by a psychiatrist. However, it also 

directs that the examination be conducted pursuant to Miss. Code Ann. § 99-13-11 which provides for an 

examination by either a psychologist or psychiatrist. In the instant case, this is not an issue. The 

examination for competency was performed by both a psychiatrist and a psychologist. C.P. 164, 281. 
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Therefore, “once a mental evaluation is ordered, a competency hearing is mandatory.” Hollie, at 

¶ 22 (emphasis supplied) (citing Smith v. State, 149 So. 3d 1027, 1033 (Miss. 2014)).
 
As this 

Court has recently put it, the fact that the trial judge has ordered a mental examination for 

competency establishes that the defendant has “raised a nonfrivolous allegation that he lacked 

the competence” to proceed. Hollie, at ¶ 33. If the required hearing and adjudication regarding 

competency are not thereafter conducted prior to proceeding to disposition of the criminal 

charges, whether by trial or by plea, any conviction obtained as a consequence must be set aside. 

Id. See also Smith, 149 So. 3d at 1033; Coleman v. State, 127 So. 3d 161 (Miss. 2013); Sanders, 

9 So. 3d at 1137.  

Under both the Constitution and Rule 9.06it is the obligation of the court to ensure that 

this mandatory hearing is held and that it makes required the determination concerning 

competency, regardless of any action or inaction by the defendant or his counsel. Id. at ¶ 27 

(citing Pate v. Robinson, 383 U.S. 375, 384-87 (1966)). See also Rule 9.06 (providing that “the 

court shall conduct a hearing to determine if the defendant is competent” and “shall weigh the 

evidence and make a determination” of that question) (emphasis supplied). If the determination 

made is that the defendant is competent, the rule further requires that “the court shall make the 

finding a matter of record;” Sanders, 9 So. 2d at 1136 (quoting Rule 9.06).  

Once the order for a mental evaluation is entered, the hearing and adjudication process 

may not be waived, whether by the defendant personally or by his counsel. “[I]t is contradictory 

to argue that a defendant may be incompetent, and yet knowingly or intelligently ‘waive’ his 

right to have the court determine his capacity to stand trial.” Hollie, at ¶ 26 (quoting Pate, 383 

U.S. at 384). Hence, even conducting the kind of extensive rights-waiver colloquy with the 

defendant associated with a plea of guilty is insufficient to waive the trial court’s obligation to 

conduct a competency hearing and adjudicate competency before conducting the plea 
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proceedings. Id.; Smith, 149 So. 3d at 1135. See also Magee v. State, 752 So. 2d 1100, 1102 

(Miss. Ct. App. 1999) (citing Godinez v. Moran, 509 U.S. 389, 399 (1993); and Caylor v. State, 

437 So. 2d 444, 447 (Miss. 1983) (finding competency required to go to trial equivalent to that 

required for entry of a plea). In any event, in the instant matter, Evans did not undergo that, or 

any other personal examination in which he purported to waive this important right.  

Rule 9.06 implements this constitutional restriction by placing it beyond the power of 

defense counsel to waive the competency hearing at all. See Rule 9.06 (“The defendant’s 

attorney, as the defendant’s representative, shall not waive any hearing authorized by this rule.”) 

(emphasis supplied).
 
This applies whether counsel attempts to make the waiver expressly (as the 

trial court appears to have had Evans’s counsel do, en passant, in the instant matter, Tr. 106,  

R.E. p. 27) or engages in conduct that might otherwise constitute waiver of an issue or failure to 

raise or preserve it. See Hollie, at ¶¶ 10-13 (failure to seek competency hearing or adjudication 

prior to or during plea and sentencing proceedings); Coleman, 127 So. 3d at 168 (reversing 

finding below that defendant had waived the right to a hearing because counsel delayed in 

seeking such hearing; noting that obligation to hold the hearing is placed on the judge once judge 

orders an evaluation); Sanders, 9 So. 3d at 1139 (reversing for failure to hold a hearing or to 

decide the competency question before proceeding to trial despite fact that counsel made no 

effort to seek that resolution before trial).
 
 

Preventing counsel from waiving what his client, under Pate, cannot is not merely a 

creature of Rule 9.06. It is a constitutional requirement. A key component of competency is 

“sufficient present ability to consult with his lawyer with a reasonable degree of rational 

understanding.” Dusky, 362 U.S. at 402, Sanders, 9 So. 3d at 1135. So long as that is in question, 

so too is a defendant’s capacity to rationally set the goals of the litigation, rationally consider and 

act on their advice, or rationally delegate to – or withdraw from – his counsel any authority to act 
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on his behalf. See, e.g., Hollie, at ¶¶ 11-12, 30, 35-36 (reversing, due to failure to hold 

competency hearing, Hollie’s guilty pleas to armed robbery and capital murder and the death 

sentence resulting from his instructions to counsel at sentencing phase). 

B. Application of controlling law to the facts of this case. 

Because of concerns about whether his client met the standards of competency, Evans’s 

counsel made, and the trial court granted, a Motion for Psychiatric and/or Psychological 

Evaluation for, inter alia, determination of Evans’s “competen[cy] to assist counsel in the trial of 

his case.” Tr. 7; C.P. 21, 31 (Motion and Amended Motion for same); C.P. 42 (Ordering such 

evaluation by psychologist; specifically finding that doing so was supported by allegations that 

Evans had “a history of mental health treatment”). The psychologist originally appointed 

determined that “she could not perform the ordered evaluation [and recommended] that [Evans] 

should be evaluated at the forensic unit of the Mississippi State Hospital at Whitfield so that a 

much more thorough evaluation could be conducted.” Tr. 12-14 (reiterated at Tr. 48-50). Upon 

receipt of that additional information, the trial court entered a new order directing that Evans be 

examined at the Mississippi State Hospital at Whitfield (hereafter “Whitfield”) for, inter alia, 

competency, expressly using the Dusky standards quoted and adopted in Sanders, 9 So. 3d at 

1135. C.P. 164-65, R.E. p. 17-20 (hereafter “Whitfield Exam Order”). When that order was 

amended, it expressly stated that the examination was being ordered “pursuant to Rule 9.06 of 

The Mississippi Uniform Criminal Rules of Circuit Court Practice.” C.P. 270-72 (“Amended 

Whitfield Exam Order”) R.E. pp. 21-26.
 5

 The entry of that order was, by operation of law, 

                                                 
5
 As to competency, the initial Whitfield Exam Order specified that “[A] psychiatric evaluation by the 

Mississippi State Hospital at Whitfield be scheduled for this Defendant and performed without delay to 

attempt to determine (a) whether or not the Defendant has sufficient present ability to consult with his 

attorney with a reasonable degree of rational understanding in the preparation of his defense; (b) whether 

the Defendant has a rational as well as factual understanding of the nature and object of the legal 

proceedings against him. . ..” C.P. 164. The Amended Whitfield Exam Order repeated this language and 

also specified that the examination was being ordered pursuant to Rule 9.06. C.P. 271-72. 
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“conclusive of [the trial court’s] having found reasonable ground to believe [Evans] was entitled 

to a mental examination and a competency hearing,” as well as an adjudication by the Court 

concerning his competency, once the examination ordered was completed before any other 

proceedings could properly be held. Smith, 149 So. 3d at 1033 (emphasis supplied). Rule 9.06. 

After some delay, the examination was performed at Whitfield by both a psychologist 

and a psychiatrist who jointly reported its completion to the court. C.P. 281. However, despite 

this, the trial court never held the required competency hearing or adjudicated the defendant’s 

competency on the record as required by the Rule and by the Constitution. Hollie, at ¶ 27 (citing 

Pate 383 U.S. at, 384-87) See also Rule 9.06, Smith, 149 So. 3d at 1033. The doctors reportedly 

provided a written summary report which stated that (as paraphrased by the court) “Mr. Evans 

was competent both to assist his counsel as well as to proceed to trial.” C.P. 281, Tr. 106, R.E. p. 

27. However, no report from the evaluators, summary or otherwise, was introduced into evidence 

or otherwise made part of the record; nor did either doctor who evaluated Evans (or anyone else) 

testify at any point about this summary finding or address competency in any way.
 
Because of 

this, Evans’s conviction and sentence must be reversed.
 
See Hollie, at ¶¶ 29-30, 35-36. 

1. The examination ordered was clearly a Rule 9.06 examination that required 

the trial court to hold a competency hearing and make an adjudication of 

competency. 

 

There can be no doubt that, even though it was entered on a motion that sought 

evaluation for things in addition to competency, what the trial court ordered also included a 

competency examination that triggered the hearing and adjudication requirements of Rule 9.06. 

C.P. 164, R.E. p. 17.
 6
 The Whitfield Exam Order entered in December of 2011 specifically 

                                                 
6
 This included evaluations for sanity, intellectual capacity, and to discover any matters relevant to 

mitigation. C.P. 21-25 31-35. The court’s orders likewise provided for these examinations, in addition to 

one for competency. C.P. 42-44, 164-67, 270-74, R.E. pp.17-26. In the end, though no evaluator ever 

testified to either the court or the jury about competency, sanity or intellectual disability, the psychologist 
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directed that Whitfield conduct the evaluation under the Dusky/Sanders criteria. The amendment 

to that order in November 2012 was even more explicit: It directed that the competency 

examination was to be made, and thereafter adjudicated, pursuant to Rule 9.06. C.P. 270-72, R.E. 

p. 21-23.
 
 

The trial court also expressly acknowledged as much on the record several times during 

the fifteen months everyone awaited completion of that examination: 

[T]his court’s concern with regard to the medical ha[s] to do with Mr. Evans 

being able to be evaluated, to be sufficiently competent and physically and 

mentally able to participate in his own defense with his attorneys . . . .  

 

Tr. 109 (emphasis supplied). See also, e.g., Tr. 24 (reiterating that it had earlier “ordered that a 

psychiatric evaluation take place with regard to [inter alia] competency”); Tr. 49-51 (reiterating 

difference between issues of current treatment and competency evaluation by court order). 

Both the psychiatrist (Dr. Reb McMichael) and psychologist (Dr. Robert M. Storer) from 

Whitfield also properly regarded the examination they were performing as a 9.06 court-ordered 

one. When they completed their examination and gave notice of that fact, the notice was 

addressed to the Judge (and filed in the clerk’s papers) expressly referred to that examination as 

“the forensic mental health evaluation you ordered in the above referenced matter.” C.P. 281 

(emphasis supplied). When Dr. Storer testified at trial as a mitigation witness for the defendant 

on matters other than competency, he referred to himself without contradiction from the court or 

either party as being “the court’s expert.” Tr. 974 (also stating that “[m]y job is not to help the 

defendant.”) 

Even had this not been explicitly stated, the trial court’s handling of the logistics 

established that the examination at Whitfield was the court’s own Rule 9.06 examination. From 

at least the entry of the Whitfield Exam Order, the trial court inserted both itself and the 

                                                                                                                                                             
from Whitfield was called as a defense penalty phase witness to testify concerning the impact of Evans’s 

lifelong alcohol abuse as a non-statutory mitigating circumstance Tr. 957-95. 
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prosecutor into the process in ways that were entirely inconsistent with anything but a court-

ordered competency examination. It assigned counsel for both parties to monitor the scheduling 

process and to obtain and provide the records Whitfield claimed it needed as a prerequisite to 

doing so. C.P. 165-66, R.E. pp.18-19  (ordering both parties to provide records) Tr. 31-35 

(involving state and defense in following up on appointment at Whitfield); Tr. 41-43 

(prosecution reporting on its direct contact with Whitfield at court’s request). And once the 

delays at Whitfield had run into several months the court, with progressively rising, albeit 

excusable, levels of vexation at the delay, assigned counsel for both parties to work at securing 

some other psychiatrist to conduct it. Tr. 47, 66-69, 71, 98-100, C.P. 238-42. Indeed, the trial 

court became so deeply enmeshed in the process of ensuring the examination occurred and was 

properly performed that its own efforts persisted even after the examination had been completed 

and that fact reported to it by the examining doctors. C.P. 281. See Tr. 116-118 (colloquy with 

defendant personally concerning attendance at evaluation); Tr. 173-80, 218-20 (examination by 

court of witness and defense counsel to confirm that all records of treatment and evaluation in 

local jail had been provided to Whitfield for purposes of the court-ordered examination).
7
 

Whatever the initial impetus was for the trial court ordering the exam, and regardless of 

the fact that the reports were to be returned in in the first instance only the defense counsel, C.P. 

166-67, 270, R.E. pp. 19-21, this kind of involvement by the court and the prosecution in an 

examination ordered for the sole benefit of the defense would clearly run afoul of the Sixth 

                                                 
7
 See also T. 47 (inquiring of both prosecution and defense if they could locate “someone . . . locally . . . 

who can come in and do the evaluation that would be needed by you or whatever attorneys Mr. Evans has 

for purposes of determining . . . competency [inter alia] . . . instead of his going to Whitfield”); Tr. 95-97 

(obtaining requested report on status from both defense and state); Tr. 99 (“THE COURT . . . I will tell 

you this, if he is not up there in January, y’all are going to have to find somebody local or somebody in 

the free world to do it, somebody besides the state hospital, because this is just ridiculous.” See also C.P. 

238-42 (written reports from both state and defense counsel on efforts to obtain local evaluation discussed 

at Tr. 47, in lieu of having to wait for Whitfield). 

 



 

 

 
 

 

15 

Amendment right to a relationship with counsel free from outside interference.
8
 The involvement 

of at least the State in the process is also contrary to the defendant’s associated Fourteenth 

Amendment right to having an “adequate expert to assist in preparation of his defense” selected 

without prosecution involvement. Evans v. State, 109 So. 3d 1044, 1050 (Miss. 2013), reh’g 

denied (Apr. 11, 2013) (emphasis in original).
9
 Moreover, in a death penalty case, where 

investigation of all avenues of mitigation is at the heart of preparing an adequate defense, the 

Eighth Amendment is also implicated in providing the defendant this kind of expert assistance, 

as well.
 
See Tennard v. Dretke, 542 U.S. 274 (2004).  

To its credit, the trial court apparently recognized this. After the Whitfield examination 

was concluded, the trial court granted the defense funding to pay a second psychologist, Dr. 

Marc Zimmermann, who had been identified by the defense without court or prosecution 

involvement, for the purpose of assisting with presentation of mitigation, and ordered the doctors 

from Whitfield to provide him with all their raw data. Tr. 469, C.P. 599, 735-36. Dr. Zimmerman 

also testified at the penalty phase and offered opinions that the Whitfield psychologist had 

declined to offer an opinion on, but did not assess Evans for competency or testify about it at all. 

                                                 
8
 The Sixth Amendment gives an indigent the right to state-provided counsel who can provide the same 

effective representation that a paying client could expect to receive from retained counsel. See Gideon v. 

Wainwright, 372 U.S. 335 (1963); Strickland v. Washington, 466 U.S. 668, 686 (1984) (establishing Sixth 

Amendment right to counsel, and effective counsel, respectively). The Sixth Amendment also requires 

that, like any other counsel, appointed counsel must be fully dedicated to his client’s defense and not to 

other interests. See Holloway v. Arkansas, 435 U.S. 475 (1978) (holding that indigent co-defendants must 

be appointed separate counsel due to inherent conflict arising out of that status); Littlejohn v. State, 593 

So. 2d 20, 22 (Miss. 1992) (“Under our system of jurisprudence, if a lawyer is not one hundred percent 

loyal to his client, he flunks.”). See also Montejo v. Louisiana, 556 U.S. 778, 786 (2009); Estelle v. Smith, 

451 U.S. 454 (1981) (the right representation by counsel specifically attaches prior to trial, and expressly 

relates to, inter alia, psychiatric examinations.) 

 
9
See Ake v. Oklahoma, 470 U.S. 68, 82 (1985) (noting that threshold showing of need for such would 

ordinarily be done “ex parte”). See also Isham v. State, 161 So. 3d 1076, 1077 (Miss. 2015) (“the trial 

court must order public funds for such defense experts as are necessary for the accused to prepare and 

present an adequate defense”); Brown v. State, 152 So. 3d 1146, 1166 (Miss. 2014) (same, even though 

counsel is retained, if defendant subsequently becomes indigent); Lowe v. State, 127 So. 3d 178, 181 

(Miss. 2013). 
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Tr. 436-39, 995-1002.
10

 

2. The failure to hold a competency hearing and to make a competency 

adjudication was neither cured at trial nor harmless because the record 

establishes that the concerns about Evans’s competency were legitimate, were 

based on reasonable grounds and that a claim concerning his incompetency 

was nonfrivolous. 
 

This Court has recognized a very narrow exception to requiring reversal if no 

competency hearing is held after a competency evaluation is ordered, but only where the purpose 

of Rule 9.06 was fully “satisfied under the circumstances” because “at trial, the State’s 

examining doctor testified as to [defendant’s] competence.” Hollie, at ¶ 23 (citing Hearn, 3 So. 

3d at 730). However, this case does not fall into that very narrow exception, since the examining 

doctors did not testify as to Evans’s competency at trial. See Id. at ¶¶ 24-29 (distinguishing 

Hearn and relying on Pate, 383 U.S. at 376, 384-86; Smith, 149 So. 3d at 1035, Coleman, 127 

So. 3d at 167, and Sanders, 9 So. 3d at 1135-36).
 11

  

More particularly, the fact that the Whitfield doctors were reportedly of the opinion that 

the defendant was competent to proceed and assist his counsel, Tr. 106, R.E. p. 27, does not 

relieve the court of its Constitutional and rule-based obligation to hold a hearing and adjudicate 

competency. Hollie, at ¶¶ 24-25, 29, Coleman, 127 So. 3d at 167. As a matter of constitutional 

principle, such an opinion may be “some evidence of [a defendant’s ability to assist in his 

defense, but alone it is not dispositive of the issue.” Hollie, at ¶ 29 (quoting Pate, 383 U.S. at 

                                                 
10

 Dr. Zimmermann performed additional testing and offered testimony to two things that the court-

appointed expert demurred on: a diagnosis of probable post-traumatic stress disorder and an opinion that 

Evans’s psychological condition at the time of the crime met the criteria for the statutory mitigating 

circumstance of extreme emotional disturbance. Tr. 1000-02. However, like Dr. Storer, he offered no 

testimony concerning Evans’s competency; even had he done so, it would have been too late to satisfy the 

requirements of the rule. See Coleman, 127 So. 3d at 168. 

  
11

 Dr. McMichael, the Whitfield psychiatrist, did not testify at all. Dr. Storer, the Whitfield psychologist, 

made passing references during both direct and cross examination that one of the things Whitfield had 

been asked to do was evaluate Evans for was competency, but neither the State nor the defense elicited 

any testimony from him concerning the details of that assessment or any opinions he may have had 

concerning Evans’s competency. See Tr. 959-61, 964 (direct examination by the defense); 973, 976 

(cross-examination by the State), 994 (redirect).  
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386) (internal quotation marks omitted). Nor does the fact that the examining psychologist 

testified about Evans’s lifetime of alcohol addiction as a mitigating circumstance at the penalty 

phase suffice to excuse compliance with the hearing and adjudication requirement. Tr. 956-72 

(testimony of Dr. Robert M. Storer). Sanders, 9 So. 3d at 1139. Regardless of either or both of 

these things, 

[o]nce a mental health evaluation has occurred, the trial court must hold a separate 

competency hearing before the trial begins. If a criminal defendant’s mental 

competence is questioned during trial, and a motion for mental examination is 

granted, the trial must be suspended until a mental examination is completed and 

a separate hearing on mental competency is conducted. 

 

 Coleman, 127 So. 3d at 168 (emphasis supplied). Where this process has not been completed, 

reversal of any conviction and remand for a competency hearing, followed by either a new trial, 

if the defendant is found to be then-competent, or commitment “to the Mississippi State Hospital 

or another appropriate mental health facility in accordance with Rule 9.06is the only alternative. 

Hollie, at ¶ 36. Nor does the announcement in this case by defendant’s counsel that he was 

“ready to move forward” in light of the doctors’ summarily reported opinions of competency 

operate as a waiver of the right to that hearing. Tr. 106. As is discussed in more detail in Section 

A of this point of error, that right is unwaivable, either by the defendant himself, Pate, 383 U.S. 

at 384, Smith, supra, or his counsel. Rule 9.06, Sanders, supra, Coleman, supra. 

There is also no question that the record of this case actually does present a nonfrivolous 

claim that, during the times when he should have been cooperating with his attorneys, assisting 

them in investigating the case, and understanding the nature of the case against him and the 

defenses available to him enough to participate in decisions about those defenses, Evans “lacked 

the competence” to actually participate in these activities to the degree required by the 

Constitution. Hollie, at ¶ 33.
 
Counsel not only represented at the time they first sought an 

evaluation that there was a prior history of mental health treatment, C.P. 42, but also elaborated 
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on that at a subsequent hearing, held before the competency evaluation had been performed, 

informing the trial judge specifically that Evans needed current treatment because  

had been taking some antipsychotic drugs prior to being incarcerated and I think 

that he’s going to need a referral to Gulf Coast Mental Health or maybe the 

medical doctor can prescribe him some of those medications that he was on prior. 

 

Tr. 56. The trial court certainly credited this representation enough to order that the Hancock 

County Sheriff and the medical provider for the Hancock County Jail actually provide Evans 

with these services within three days of the hearing at which it was told this. C.P. 237. 

The record also contains other evidence of Evans’s interactions with his attorneys and the 

court that clearly support the fact that there was, indeed, a “legitimate concern regarding his 

competency” to rationally participate in his defense and to communicate with counsel, especially 

in this case, where the ultimate punishment was being sought by the State, and the highest level 

of both these things was required. See Lockett v. Ohio, 438 U.S. 586 (1978) (requiring 

heightened reliability in death sentencing proceedings); Indiana v. Edwards, 554 U.S. 164 (2008) 

(recognizing, in context of self-representation, that the more the defendant has to do in aid of his 

own defense, the higher the standard of competency required); Hearn, 3 So. 3d at 728 

(recognizing that competency must be “commensurate” with the nature of the tasks required of 

the defendant under the circumstances of the case). Assessing competency to participate in a 

death penalty trial therefore must not only take into account any expert opinion about a particular 

defendant’s psychological and mental condition, but also make a separate assessment of how that 

relates, in particular, to the things a defendant is expected to do under the circumstances of the 

particular case. See also Hollie, at ¶ 29, Pate, 383 U.S. at 386. 

As with the process of self-representation, even a represented defendant facing a possible 

death sentence must have a higher level of understanding and abilities than once accused of a 

lesser crime. See Amy Dillard, Madness Alone Punishes the Madman, 70 Tenn. L. Rev. 461, 498 
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(2012). At the threshold, defending capital death-penalty charges is, in effect, defending two 

cases at once. That requires strategizing not only how to pursue each stage separately, but also 

understanding and strategizing about the often contradictory and complex interrelationship 

between the two. See ABA Guidelines for the Appointment and Performance of Defense Counsel 

in Death Penalty, Guideline 1.1, commentary, at 3-17 (Rev. ed. 2003) [hereinafter ABA 

Guidelines].
12 

At the culpability phase trial, the Hearn criteria of “perceiving and understanding 

the nature of the proceedings” and “rationally communicating with his attorney about the case” 

must be particularly well developed. 3 So. 3d at 728. As much as in the sentencing trial, a capital 

accused must be more “vigilant about litigating all potential issues at all levels of a capital case 

than in any other case” at the culpability phase. ABA Guidelines, 10.8, commentary, at 89. 

This requires crafting a defense strategy that does not compromise the ability to mitigate 

in the event of conviction and at the same time adequately preserves everything possible for the 

subsequent mandatory direct appeal and for state and federal collateral review, all of which are 

essential parts of the death penalty review process, Jackson v. State, 732 So. 2d 187, 190 (Miss. 

1999). All such review revisits some aspect or other of the trial level proceedings. See Miss. Code 

Ann. § 99-19-105 (3)(d) (mandatory direct appeal review for any error); Miss. Code Ann § 99-39-

1, et seq.; Miss. R. App. P. 22 (state post-conviction review); 28 USC § 2254 (federal habeas corpus 

review). However, such review also heavily penalizes, eventually fatally, the failure to have 

properly preserved error at the trial level. See, e.g., Simmons v. State, 805 So. 2d 452 (Miss. 2001), 

post-conviction relief denied 869 So. 2d 995 (2004) (refusing both direct appeal and post-conviction 

review of procedurally barred matters not raised in trial court; Mr. Simmons was executed on June 

                                                 
12

 The ABA Guidelines are available at http://www.americanbar.org/content/dam/aba/migrated/ 

legalservices/downloads/sclaid/deathpenaltyguidelines2003.authcheckdam.pdf. References are to the 

pagination of the document located at that site. The ABA Guidelines have been recognized by both this 

Court and the United States Supreme Court as the “prevailing norms of practice” in death penalty 

defense. Wilson v. State, 81 So. 3d 1067, 1092 (Miss. 2012) (quoting Padilla v. Kentucky, 559 U.S. 356, 

366 (2010)). 

http://www.americanbar.org/content/dam/aba/migrated/%20legalservices/downloads/sclaid/deathpenaltyguidelines2003.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/%20legalservices/downloads/sclaid/deathpenaltyguidelines2003.authcheckdam.pdf
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21, 2012). See also Martinez v. Ryan, --- U.S. ----, 132 S. Ct. 1309, 1316 (2012) (recognizing that 

exceptions to procedural bar in federal habeas review proceedings are narrow and specific). Hence, 

both the defendant’s rational understanding of these often conflicting priorities and his ability to 

communicate rationally with his counsel about these issues is crucial. Without the highest level of 

both, the defendant is unable to understand and participate in the often difficult decision-making 

associated with maintaining the strategic balance in these matters. See Hearn, 3 So. 2d at 728. 

Here, the record demonstrates that Evans had significant difficulties with doing any of 

these things, and with rationally understanding the nature of the charges against him and 

communicating with his counsel. For example, with respect to his rationality in understanding 

what was going on, when Evans first gave statements taking responsibility for the death of 

Holling, those statements also suggested that the killing occurred in the course of a confrontation 

with Holling which she had provoked, and during which he lost control due to his drunken state 

and had killed her. See July 31, 2103 Hearing Exhibit S-6 (recorded statement given 2/17/10 in 

Columbia County Florida) at minutes 14-19; trial exhibits S-9, S-10id at pp. 6, 7, 23. This 

therefore raised the possibility of the manslaughter defense on which his culpability phase 

defense was based, Tr. 698-99, and his extreme mental disturbance that was part of his 

sentencing mitigation. Tr. 1000-02. This version was also reported in the media at that time. Ex 

D-2id, Tr. 854-58. However, notwithstanding this, (and the fact that he had apparently been 

represented by counsel from the time he returned to Mississippi), he affirmatively contacted 

another newspaper reporter after he was aware of the potential defense and gave a version of 

events that supported the State’s theory that he had pre-planned the killing for the purpose of 

stealing from her. Tr. 842-861, Ex. S-13, D-1. 

His behavior after indictment and while trial preparation was ongoing also demonstrated 

significant impairments in his ability to rationally communicate with and assist his counsel. He 
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filed multiple pro se motions during the course of the pretrial litigation, most of them related to a 

separate pro se civil suit he filed regarding the lack of provision to him of mental health and 

other medical treatments during pretrial incarceration; at least one of the motions sought to have 

his lawyers terminated due to failures of communication. See C.P. 188-228 (filed in June of 

2012, including request to terminate counsel), 247-49, 253-54 (filed in August 2012, despite 

apparent resolution of matters previously raised), 304-18, 330-33, 335-50 (filed April & May 

2013, despite further apparent resolution of matters previously raised). 

In the past, this Court has relied upon a represented litigant’s repeated filing of pro se 

motions to raise issues concerning competency to communicate and cooperate with counsel 

which required a mid-appeal remand to be resolved. See Charles Wayne Ross v. State of 

Mississippi, No.1998-DP-01038-SCT (Order of December 13, 2000). In the instant case, 

however, there was much more than just the chronic pro se filing.
 13

 The pro se motions required 

his counsel also to file motions, including a motion seeking to be relieved due to inability to 

communicate with Evans, C.P. 228-35. After that request was resolved with counsel remaining 

on the case. Tr. 53-55, counsel began to also file motions echoing his because of the effect his 

pro se litigation was having on his conditions of confinement. C.P. 282-85. Moreover, during the 

                                                 
13

 This preoccupation with pro se litigation about matters only indirectly related to main task at hand, 

(which in the trial court was assisting his counsel in investigating and preparing for the trial of his 

criminal case and making decisions about the goals of that litigation, plea, etc.) has, to some extent, 

continued on appeal. One pro se motion filed with this Court was denied, but it and a second similar one 

both required this Court to seek responses from appellate and trial counsel and even from the trial court. 

See (Pro Se) “Motion for All Medical & Mental Health in Master File in Possession of Judge Lisa P. 

Dotson” filed 1/26/2015 (assigned Supreme Court Motion # 2015 – 383); Order requiring response by 

lead appellate counsel and trial judge to Motion # 2015-383 entered 5/19/2015; Response by trial judge to 

Motion # 2015 – 383 filed 5/21/2015; Response by lead appellate counsel to Motion # 2015 – 383 filed 

5/29/2015; Order denying Motion # 2015-383 entered 7/23/2015; (Pro Se) “Response to Pro-Se Motion 

Filed 05-19-2015” filed 6/29/2015 (assigned Supreme Court Motion # 2015 – 2893, characterized by this 

Court as a motion “in the nature of a motion for medical and mental health records”); Order requiring 

response by trial counsel and lead appellate counsel to Motion #2015-2893 by trial counsel Thriffiley and 

lead appellate counsel to Motion # 2015 – 2893 entered 8/24/15; Response by lead appellate counsel to 

Motion # 2015 – 2893 filed 9/9/2015; Response by trial counsel Thriffiley counsel to Motion # 2015 – 

2893 filed 9/22/2015. 
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period between June of 2012, when the pro se filings began, and the trial in August of 2013 (a 

time when trial preparation matters should have been foremost) no fewer than six pretrial motion 

hearings, including a full evidentiary hearing, were devoted primarily matters relating to these 

pro se motions, often re-raising issues purportedly resolved in earlier hearings. See Tr. 39-186. 

Other pretrial proceedings dealt with these things as well, though not as their primary focus. See 

Tr. 187-506. 

For example, a hearing in July 2012 on Evans’s first round of motions ostensibly 

resolved those issues. Tr. 39-60. However, the defendant’s pro se litigation about his mental 

health issues persisted and required multiple evidentiary hearings after that. Tr. 74-186. And 

even after the trial court actually entered an order in February of 2013 granting the defendant 

much of the relief he sought by the first round of such motions, the defendant immediately filed a 

second round of such motions re-raising all these issues, necessitating yet another round of 

evidentiary hearings. C.P. 304-18, 330-33, 335-50, heard at Tr. 187-276.
14

  

Throughout this process, both before and after the competency examination was 

performed, the trial judge recognized that at least some of what was going on was specifically 

relevant to the question of the defendant’s competency as if there would, indeed, be the requisite 

hearing and determination. See, e.g. Tr. 24, 47, 55-60, 109-10, 191. Inexplicably, however, 

                                                 
14

 The trial court’s description of what it was being asked to resolve at this point is indicative of the 

seriousness of Evans’s communications issues and how chaotic his understanding of even the issues he 

was purporting to raise had become. “I have several pro se filings by Mr. Evans. There’s apparently a 

letter in here to my law clerk talking about the motions and giving some information, which we’ve treated 

as a filing. There is a motion to compel dated April 19th, 2013. Apparently a letter addressed to me dated 

April 22nd, talking about some various information and claims. Another motion to compel dated April 

22nd, 2013, a document titled summons for emergency relief motion dated April 22nd, 2013. It says 

amend motion emergency relief. I think it’s the actual amended motion, not a request to amend also dated 

April 22nd. Then there is a motion for a copy of transcripts dated April 29th. This one is stamped filed 

May 8th. And the motion for emergency relief pro se. I don’t see a date on that one. I don’t see a date or a 

signature on that. Here it is. It’s signed by Mr. Evans and I still don’t see a date. There it is, April 19th, 

2013. Another copy of the motion for transcripts which I believe is dated the same day. Then another 

letter pro se also apparently seeking some help.” Tr. 188-89. 
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despite the fact that genuine issues were presented concerning it, the required hearing and 

determination were never made. Even if it were presumed that the trial court observed the 

defendant’s demeanor in the course of all of these proceeding and was not concerned with it, that 

demeanor “cannot be relied upon to dispense with a hearing on that very issue.” Hollie, at ¶ 27 

(quoting Pate, 383 U.S. at 384, citing Bishop v. United States, 350 U.S. 961 (1956)) 

The need for a capital accused to be capable of the kind rational personal participation in 

decision-making by and with his counsel (things that Evans was clearly not engaging in during this 

period of frenzied pro se litigation) is particularly enhanced vis à-vis his culpability defense because 

of the central importance of plea negotiations in capital matters. They are recognized as one of the 

most effective ways to foreclose a death sentence, particularly where the State’s evidence of 

culpability is strong. See ABA Guidelines, 10.9.1, commentary, at 94.
15

 As both the ABA Guidelines 

and this Court recognize, plea bargaining in a capital case requires, at the threshold, that the accused 

and his attorney have a genuine relationship of trust and the ability to rationally communicate about 

and rationally understand the often difficult and sophisticated trade-offs that pursuing and achieving 

an agreed outcome involve. See Wilson v. State, 81 So. 3d 1067 (Miss. 2012) (granting post-

conviction relief in death penalty matter regarding both decision to plead and waiver of jury trial 

in sentencing due to failures of understanding and communication between defendant and 

counsel). See also ABA Guidelines, 10.5, commentary, at 70
16

 In the instant matter, despite the fact 

                                                 
15

 This involves more than simply receiving an offer and deciding whether or not to accept it as is often 

the situation in non-capital matters: “Death is different because avoiding execution is, in many capital 

cases, the best and only realistic result possible; as a result, plea bargains in capital cases are not usually 

offered but instead must be pursued and won. Agreements are often only possible after years of effort.” 

ABA Guidelines, 10.9.1, commentary, at 94 (internal quotations omitted). See also Kevin Davis, Judy 

Clarke has a knack for keeping her notorious clients off death row, ABA Journal, December 2013, at 52-

57. 

 
16

Although Wilson was a post-conviction matter in which this question was posed in terms of the 

attorney’s ineffectiveness in communicating adequately to an otherwise competent client, the principle 

that this communication must take place in a meaningful way is equally applicable to determining the 

competency question which does not question the ability or effectiveness of counsel, but instead looks at 
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that the State acknowledged that plea negotiations were always a possibility, it does not appear 

that the defense was able to have the kind of conversations with Mr. Evans that would have 

permitted these efforts to go forward. See Tr. 497-98. 

Moreover, the ultimate decision on whether or not to accept a plea is one that belongs to the 

defendant alone, and is therefore identical to the kinds of defendant-alone decisions that the 

Edwards Court recognized required a higher level of competency when an accused is self-

representing. Additionally, these defendant-alone decisions involve much higher stakes in a death 

penalty case than in any other kind of criminal matter because his very life is riding on what he 

decides. Dillard, supra, at 495 n.211 (citing Model Rules of Professional Conduct R. 1.2(a)). 

This is also true of decisions about which witnesses to call, whether and how to cross-examine, 

which jurors to strike/keep, and other tactical decisions. These decisions are also to be made only 

after consultation with the client and likewise carry much higher stakes in a death penalty matter. 

Dillard, supra, at 495 n.212 (citing ABA Standards of Professional Conduct § 4-5.2(b) (1986)). 

In other words, many of the most crucial decisions made during a capital trial involve the 

defendant in the same kind of decision-making as he would be called upon to do if he were 

unrepresented, and require much better ability to rationally weigh difficult and complex choices 

when one’s very life is riding on them. 

In addition to the heightened abilities to understand and rationally formulate strategies 

including those of plea at the culpability phase, the capital defendant and his counsel must also 

simultaneously prepare for the penalty phase trial. Even without considering the connection 

between mitigation and culpability phase strategies, mitigation phase preparation and 

investigation is a complex business standing alone. See ABA Guidelines, 10.7, commentary at 

                                                                                                                                                             
the question from the defendant’s perspective. Under Dusky, it is the threshold capacity of the defendant 

to rationally understand, decide and communicate about things with presumptively effective counsel that 

must be determined, not anything to do with counsel’s performance. See Hearn, 3 So. 2d at 728.  
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80-85. This requires heightened levels of Dusky understanding and communication and 

particularly implicates the defendant’s ability to “recall relevant facts.” Hearn, 3 So. 3d at 728.  

To be adequately performed, mitigation preparation requires uncovering “anything in the 

life of the defendant which might militate against the appropriateness of the death penalty for the 

defendant.” ABA Guidelines, at 81, see also Brown v. State, 526 So. 2d 903, 908 (Fla. 1988) 

(citing Hitchcock v. Dugger, 481 U.S. 393 (1987)). That process, in turn, requires “extensive and 

generally unparalleled investigation into personal and family history” including medical history, 

family and social history, educational history, military service, and prior correctional experience 

whether or not any one of them has a direct nexus to the crime in question. Tennard v. Dretke, 

542 U.S. 274 (2004); ABA Guidelines at 81-82. All of these things require rational defendant 

interaction with not only defense counsel as is usual in all cases, but also with investigators, 

mitigation specialists, and consulting behavioral health experts in order to compile appropriate 

histories needed to prepare a sentencing defense. ABA Guidelines at 32-33, 81-82.
 
Neither the 

requisite investigation, nor the creation of a meaningful mitigation strategy from it can occur 

without significant input from the defendant.
 
 

On this point, too, it is clear that the defendant’s preoccupation with his pro se litigation, 

at the expense of actually communicating with his counsel about facts relevant to his sentencing 

defenses, significantly impeded these efforts. The Whitfield psychologist found the absence of 

independent corroboration of much of the history Evans provided him to be preclusive of any 

opinion going to statutory mitigation or indeed to any mental health diagnosis other than 

substance abuse. Tr. 970-72. Even the defense-specific mitigation psychologist, Dr. 

Zimmermann, was forced to admit on cross-examination that his evaluation, too, suffered from 

the lack of such corroboration. Tr. 1006-07. 
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All of these things, in addition to any psychiatric or psychological opinion of 

competency, were part of the evidence relating to competency that the trial court was required by 

both Rule 9.06 and the Constitution to consider and weigh in assessing competency at the 

required hearing in addition to any opinion of competency that the doctors may have reached. It 

simply cannot be said in the absence of the hearing at which that could have occurred that the 

trial court would necessarily have found the defendant competent. Pate, 383 U.S. at 384, 386, 

Hollie, at ¶¶ 27, 30. Nor, as this court has recognized, can this be done retrospectively. Hollie, at 

¶ 24, Smith, 149 So. 3d at 1033; Coleman v. State, 127 So. 3d at 167-68.  

Hence, even if the technical compliance with Rule 9.06 were excused for any reason, the 

constitutional error in permitting a defendant to proceed to trial without resolving of the 

significant issues about his competency that the record shows is not harmless. Dusky, 362 U.S. at 

402. The State certainly cannot establish beyond a reasonable doubt that it did not contribute to 

either the conviction or the sentence on appeal here. Chapman v. California, 386 U.S. 18, 24 

(1967); Gillett v. State, 148 So. 3d 260, 266-67 (Miss. 2014), reh’g denied (Sept. 18, 2014).
 17

 

Evans’s conviction and sentence must therefore be reversed and the case remanded for a 

competency hearing and determination, and thereafter for the appropriate disposition in light of 

the outcome of that hearing. See Hollie, at ¶ 36. 

II. THE JURY SELECTION PROCESS WAS CONSTITUTIONALLY INFIRM AND REQUIRES REVERSAL OF 

EVANS’S CONVICTION AND SENTENCE OF DEATH 

A. The trial court improperly and prejudicially limited defense voir dire necessary to 

identify biased or unqualified jurors and to enable the intelligent exercise of 

peremptory challenges. 

 

                                                 
17

 If there were any doubt on this, the jury’s reaction to Dr. Storer’s testimony makes it clear that there 

were genuine issues of record concerning Evans’s mental state that actually did need resolution by way of 

a competency hearing under the facts of this particular case. Despite the limited nature of Dr. Storer’s 

testimony, even the jury perceived that more might be going on with Evans that what it had heard from 

the witnesses. It sent out a note during sentencing deliberations specifically asking to see “the psyc eval.” 

See Trial Ex. C-4 (note), Trial Ex. C-5id (response denying request), Tr. 1051, R. E. p. 44.. 
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The Fourteenth Amendment right to a fair trial by a panel of impartial, indifferent jurors 

capable of discharging those duties without bias or prejudice governs every criminal case 

“regardless of the heinousness of the crime charged, the apparent guilt of the offender or the 

station in life which he occupies.” Groppi v. Wisconsin, 400 U.S. 505, 509 (1971); Turner v. 

Louisiana, 379 U.S. 466, 472 (1965). Where the death penalty is a possible sentence, jurors may 

not be deemed “impartial and indifferent” unless they also have the capacity to do the additional 

things juries must do to carry out the solemn responsibilities associated with deliberating 

sentencing that includes the ultimate punishment as an option. See, e.g., Abdul-Kabir v. 

Quarterman, 550 U.S. 233, 264 (2007) (capacity to give meaningful effect to mitigating 

evidence); Morgan v. Illinois, 504 U.S. 719, 732-33 (1992) (capacity to consider imposition of 

and to impose sentence other than death for crime of conviction); Wainwright v. Witt, 469 U.S. 

412, 424 n.5 (1985) (capacity to consider imposition of, and if warranted by facts and law to 

impose, a death sentence). 

Evans’s culpability defense and mitigation theory were both based primarily upon his 

lifelong history of alcohol abuse, and his intoxication at the time of the crime. Evidence 

concerning this was admitted during both phases of the trial. In keeping with this, Evans’s 

counsel asked the venire without objection about any “prior contact with alcohol abuse either 

yourself or with family members or personal experience with alcohol abuse.” Tr. 615. Two 

dozen venire members, including four who actually deliberated one or both verdicts, answered 

that question in the affirmative. Tr. 615, 655-660, 796-97, 948-51. R.E. pp. 32-34. Defense 

counsel then attempted to follow through by questioning these venire members about whether 

that experience would affect their ability to give appropriate consideration to such evidence. The 

State objected, claiming that the defense was asking for an inappropriate commitment to vote a 

particular way. The trial court sustained the State’s objection, even though several of the jurors 
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were expressing uncertainty about this very issue. Tr. 616-17, R.E. p. 28. This ruling erroneously 

prevented identifying jurors whose experiences with alcohol abuse rendered them biased or 

unqualified to serve, and interfered with Evans’s right to explore matters relevant to intelligently 

exercising his peremptory strikes.
 18

 

To bar this inquiry was an abuse of discretion and contrary to even the narrow grounds it 

cited to grant the State’s objection. The inquiry being made was, in fact, completely proper. 

There is nothing in what Evans asked that “attempt[ed] to secure from the juror a pledge that, if a 

certain set of facts occur or are presented, the juror will vote a certain way.” Goff v. State, 14 So. 

3d 625, 653-54 (Miss. 2009) (quoting West v. State, 553 So. 2d 8, 22 (Miss. 1989)). All that 

these questions sought to do was to probe the jurors for possible prejudices that might impair 

them from being able to perform their constitutional duties at the penalty phase, and thus 

disqualify them altogether, and to secure information that might affect the exercise of 

peremptory challenges even if the juror were not excusable for cause. Id. (“Our law allows an 

attorney for either side to probe the prejudices of the prospective jurors to the end that all will 

understand the jurors’ thoughts on matters directly related to the issues to be tried”); Odom v. 

State, 355 So. 2d 1381, 1383 (Miss. 1978) (“counsel must have latitude in searching the minds 

and consciences of jurors in order to be able to exercise their peremptory challenges 

                                                 
18

 MR. WITTMANN [defense counsel]: Would anyone have a problem considering that as a mitigating 

circumstance before rendering either a death sentence or a life without possibility of parole? In other 

words, can everyone use or consider an alcohol problem as a mitigating circumstance? 

MR. SMITH [for the State]: Objection, Your Honor, asking for a commitment. 

THE COURT: Sustained. 

MR. WITTMANN: Let me rephrase that then. If you can raise your hand if anyone could not use that 

as a mitigating circumstances. 

MR. SMITH: Same objection, Your Honor. 

THE COURT: Sustained. 

JURORS: I don’t understand that. 

THE COURT: The objection was sustained. 

 

Tr. 616-17. 
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intelligently”). See also Miss. Code Ann. § 13–5-69 (“[T]he parties or their attorneys in all jury 

trials shall have the right to question jurors who are being impaneled with reference to challenges 

for cause, and for peremptory challenges”) Magee v. State, 124 So. 3d 64, 67 (Miss. 2013); Jones 

v. State, 133 Miss. 684, 98 So. 150 (1923). 

Although asking “jurors to speculate on what sorts of events or circumstances might 

warrant mitigation may in some circumstances be considered hypothetical,” that is not the case 

where the questioning is about whether specific facts likely to be part of the case heard by the 

jury would affect the juror’s ability to fairly hear the case. Ross v. State, 954 So. 2d 968, 990 

(Miss. 2007). See similarly Davis v. State, 684 So. 2d 643, 651 (Miss. 1996) (finding that 

questioning jurors about “specific facts, including that the victim was killed by a friend, that the 

defendant had no prior felony convictions, and that defendant was charged with one murder” fell 

clearly “within the permissible range of acceptable questioning” of prospective jurors in a death 

penalty case). 

In addition to ignoring controlling state law governing the narrow objection made by the 

prosecution, the trial court’s ruling was also erroneous as a matter federal constitutional law 

controlling voir dire in criminal proceedings, particularly in death penalty matters. See Penry v. 

Lynaugh, 492 U.S. 302, 324 (1989) (substantive requirement that jury be able to consider 

mitigating evidence as mitigating); Morgan 504 U.S. at 729) (recognizing voir dire as means by 

which “death qualification” of particular venire members may be ascertained). 

The Eighth Amendment requires that jurors who may be called upon to deliberate 

sentence in a death penalty case be able to “give meaningful effect or a ‘reasoned moral 

response’ to a defendant’s mitigating evidence.” Abdul-Kabir, 550 U.S. at 264 (emphasis 

supplied). See also Smith v. Texas, 550 U.S. 297, 315-16 (2007); Tennard v. Dretke, 542 U.S. 

274, 285 (2004); Penry v. Johnson, 532 U.S. 782, 797 (2001) (all recognizing the virtually 
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unlimited mitigating evidence relating to the defendant and his circumstances that may be 

considered by the jury, and the importance of each juror having sufficient guidance to make his 

or her individual reasoned moral response in sentencing). Fulfilling that obligation requires more 

than a mere abstract avocation of fairness. It specifically requires that the juror be able to regard 

any evidence that a defendant may wish to use to establish that mitigation of sentence as, in fact, 

mitigating. Penry v. Lynaugh, 492 U.S. at 324. 

In order to ensure that these Eighth Amendment obligations are met, the Constitution 

confers on a capital defendant the right to ascertain through voir dire whether or not a 

prospective juror can, in fact, do these and all other things necessary to qualify as a juror in a 

death penalty case. Morgan, 504 U.S. at 729 (“part of the guarantee of a defendant’s right to an 

impartial jury is an adequate voir dire to identify unqualified jurors”) (citing Dennis v. United 

States, 339 U.S. 162, 171-172 (1950); Morford v. United States, 339 U.S. 258, 259 (1950) 

(emphasis supplied).
19

 See also Witherspoon v. Illinois, 391 U.S. 510 (1968) (citing the Eighth 

Amendment to prohibit elimination for cause of jurors who merely have scruples against the 

                                                 
19

 The Supreme Court in Morgan also explains why, despite the deference customarily accorded trial 

courts in the conduct of voir dire, appellate intervention to correct omissions in this regard is 

constitutionally necessary, particularly where the death penalty is at issue: 

 

“Voir dire plays a critical function in assuring the criminal defendant that his [constitutional] right 

to an impartial jury will be honored. Without an adequate voir dire the trial judge’s responsibility 

to remove prospective jurors who will not be able impartially to follow the court’s instructions 

and evaluate the evidence cannot be fulfilled.” Rosales-Lopez v. United States, 451 U.S. 182, 188, 

101 S. Ct. 1629, 1634, 68 L.Ed.2d 22 (1981) (plurality opinion). Hence, “[t]he exercise of [the 

trial court’s] discretion, and the restriction upon inquiries at the request of counsel, [are] subject 

to the essential demands of fairness.” Aldridge v. United States, 283 U.S. 308, 310, 51 S. Ct. 470, 

471-472, 75 L.Ed. 1054 (1931). 

 

The adequacy of voir dire is not easily the subject of appellate review, Rosales-Lopez, supra, 451 

U.S., at 188, 101 S. Ct., at 1634, but we have not hesitated, particularly in capital cases, to find 

that certain inquiries must be made to effectuate constitutional protections, see, e.g., Turner v. 

Murray, 476 U.S. [28], at 36-37, 106 S. Ct., at 1688-1689 [(1986)]; Ham v. South Carolina, 409 

U.S. 524, 526-527, 93 S. Ct. 848, 850-851, 35 L.Ed.2d 46 (1973). 

 

Morgan, 504 U.S. at 729-30.  
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death penalty unless those scruples also preclude a particular juror from considering imposition 

of, or imposing if warranted by the facts and law, a death sentence under any circumstance) Witt, 

469 U.S. at 423 (requiring that the conditions for Witherspoon excludability of any particular 

prospective juror be “demonstrate[d] through questioning” of that prospective juror). 

Because this was a death case, the proposed voir dire was essential to ensuring that the 

jurors seated to try Evans were not only free from influences that would unfairly bias their 

consideration of his culpability, but also that each juror seated was free from preconceived biases 

that would impair his or her capacity to consider imposing either a death sentence, Witherspoon 

v. Illinois, 391 U.S. 510 (1968), or a sentence of life imprisonment. Morgan, 504 U.S. 719). It is 

not enough for Eighth Amendment purposes that the juror merely affirm his or her capacity to do 

this in the abstract. Any individual seated as juror where the death penalty is a possible 

punishment must also be able to “give meaningful effect or a ‘reasoned moral response’ to a 

defendant’s mitigating evidence.” Abdul-Kabir v. Quarterman, 550 U.S. 233, 264 (2007) 

(emphasis supplied). See also Smith v. Texas, 550 U.S. 297, 315-16 (2007); Tennard v. Dretke, 

542 U.S. 274, 285 (2004); Penry v. Johnson, 532 U.S. at 797 (all recognizing the virtually 

unlimited mitigating evidence relating to the defendant and his circumstances that may be 

considered by the jury, and the importance of each juror having sufficient guidance to make his 

or her individual reasoned moral response in sentencing).  

The United States Supreme Court recognizes that a sentencing jury must at the very least 

be able to consider evidence the defense proffers in mitigation as, in fact, mitigating. In Penry v. 

Lynaugh, the Court noted that some kinds of mitigating evidence may for some jurors be “a two-

edged sword [that] may diminish [the defendant’s] blameworthiness for his crime even as it 

indicates that there is a probability that he will be dangerous in the future.” 492 U.S. at 324. 

Because in Penry the instructions given jurors who might be concerned about the second side of 
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the sword did not sufficiently give them a way to also consider the first side of the sword, and 

therefore “consider a major thrust of [defendant’s] evidence as mitigating.” Id. (emphasis in 

original), the United States Supreme Court set aside Mr. Penry’s death sentence and remanded 

the case for a new sentencing trial.
20

  

 In Abdul-Kabir, the Court expanded on this principle. It reiterated the “importance of 

allowing juries to give meaningful effect to any mitigating evidence providing a basis for a 

sentence of life rather than death.” 550 U.S. at 260. It also recognized that the ability to give 

meaningful effect to mitigation established by Penry applied not merely to evidence of mental 

retardation and childhood abuse, but to any kind of evidence the defense intended to “provide the 

jury with [a] reason not to impose a death sentence.” Id. at 259. It expressly recognized that 

merely making such evidence “available” to the sentencing jury was not enough. There is a 

“constitutional defect” unless the jury knows how to view the evidence as mitigating. Id. at 260.  

Although Penry and Abdul-Kabir addressed these issues in the context of the instructions 

given to jurors who have already been seated to consider culpability and sentence in a capital 

matter, they are of equal applicability to the initial seating of the jurors who will be called upon 

to ultimately consider and weigh the evidence for its mitigating significance. As the Court 

recognized in Morgan, this is axiomatic. Both the State and the defense “[i]pso facto . . . must be 

given the opportunity to identify [unqualified] prospective jurors by questioning them at voir dire 

about their views” on anything regarding the ability to serve as death qualified jurors. Morgan, 

                                                 
20

 Penry was considering mitigation evidence specifically of “mental retardation and a history of abuse.” 

It set aside Penry’s death sentence, holding first that the failure to allow the jury to “give meaningful 

effect” evidence proffered by the defense as mitigating required that it do so. However, it still left it to the 

jury to decide sentence and declined at that time to hold that persons with intellectual disabilities were 

categorically excluded from being punished with a death sentence. In Atkins v. Virginia, 536 U.S. 304 

(2002), the Court abrogated the second holding and created the categorical exclusion for persons with 

“mild mental retardation.” Atkins did not, however, abrogate the first holding requiring, at least in cases 

where the jury is permitted to consider a death sentence that jurors not have pre-determined views that 

impaired their ability to fairly consider the full panoply of evidence offered in mitigation. 
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504 U.S. at 733 (quoting Lockhart v. McCree, 476 U.S. 162,170 n. 7 (1986)).
21

 

The opportunity to voir dire prospective jurors – and eliminate unqualified ones – is also 

at the heart of any accused’s Sixth Amendment right to trial by jury. Gomez v. United States, 490 

U.S. 858, 872-73 (1989); Simmons v. State, 746 So. 2d 302, 308 (Miss. 1999). See also De La 

Beckwith v. State, 707 So. 2d 547, 595 (Miss. 1997); Harris v. State, 532 So. 2d 602, 606 (Miss. 

1988). 

Prejudicial error under both state law and federal constitutional law on all of these points 

was committed by the trial court. It is undisputed that five of the twenty-four venire members 

who disclosed personal experience with alcohol abuse before the trial court erroneously 

pretermitted the voir dire actually served on the jury for part of all of the trial. Tr. 615, 655-60, 

670. One of those five, Tanya Ladner, venire member 6, was seated as Juror 1 and served 

through the return of the verdict at the culpability phase. Tr. 657, 670, 948-51. R.E. pp. 32-24. 

Rosalie Kergosien (venire member 17, Juror 4, Tr. 658-9, 671) and Barbara Martin (venire 

member 39, Juror 11, Tr. 659, 671) were seated as regular jurors and deliberated at both phases. 

So did Richard Breland, (venire member 47, Alternate 1, Tr. 660, 671) who replaced Bridgette 

Callahan (venire member 15, Juror 3, Tr. 657, 671), R.E. pp. 30-31. Callahan was the fifth seated 

juror with personal experience of alcohol abuse, but was excused for family reasons before 

deliberation began at the culpability phase. Tr. 796-97. Breland ultimately served as foreperson 

of the jury. Tr. 943, 1051-53. R.E. pp. 44-46. 

                                                 
21

 To the extent that this Court has approved restrictions on voir dire on death penalty issues it has only 

done so where the questions about whether jurors would “automatically” impose a death sentence or 

understood the legal consequences of failing to agree to a sentence, both of which topics were fully 

discussed in other voir dire, fully clarified in instructions from the court and did not establish any 

prejudice resulting from the failure. See Keller v. State, 138 So. 3d 817, 843 (Miss. 2014), reh’g denied 

(June 5, 2014), cert. denied, 135 S. Ct. 1397, 191 L. Ed. 2d 371 (2015); Foster v. State, 639 So. 2d 1263, 

1274 (Miss. 1994). As is set forth in the discussion that follows in the body, none of these things occurred 

in the instant case. 
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It also cannot be disputed that the defendant’s lifelong substance addiction, particularly to 

alcohol, and his abuse of alcohol on the day he killed Holling, figured overwhelmingly in 

Evans’s defense at both the culpability and sentencing phases of the trial and was of significance 

to the jury that ultimately convicted and condemned him. See Tr. 617 (inquiry by several 

prospective jurors concerning question, ultimately disallowed, about ability to consider alcohol 

abuse as mitigation at sentencing phase); Tr. 698-99 (defense culpability phase opening); Tr. 

797-803 (defense explanation of theory in response to culpability phase motion in limine by 

State); Tr. 753-57, 833-42, 859-61 (defense culpability phase witness examinations eliciting 

alcohol abuse testimony); Tr. 932 (defense culpability phase closing); C.P. 707-08 (sentencing 

jury instruction, with apparent markings by jury foreman concerning mitigating circumstances, 

including lifelong substance addiction, considered during deliberation). R.E. pp. 40-41, 50-56. 

Evans’s culpability phase defense was one of guilt of the lesser-included offense of 

manslaughter but not of capital murder. This was based on what was expected to be defense 

evidence that the death occurred during a dispute provoked by the decedent when both parties 

had been drinking heavily. Tr. 797-803.
22

 His counsel’s brief culpability phase opening 

statement was explicit on this point: 

Ladies and gentlemen, the evidence in this case will show that Mr. Evans had 

a long history of alcohol and drug abuse. Mr. Evans met Ms. Holling at 

church. They developed a close relationship. At some point it became an 

                                                 
22

 As is discussed in Argument VI, below, raising it as instructional error at the culpability phase, the trial 

court ultimately denied Evans’s instructions on the lesser-included offense of manslaughter, Tr. 909-15, 

C.P. 650-52, at least in part because, as is discussed in Argument IV.A, the trial court, on the basis of an 

in-trial motion in limine by the State, also excluded some of the evidence the defense attempted to 

introduce in support of this defense theory. Tr. 797-803. R.E. pp. 50-56.  Both of these things occurred, 

however, long after the jury had been selected and seated. The defense right to voir dire is based on what 

is anticipated. So the fact that instruction was ultimately denied is not material to the question of Evans’s 

right to voir dire on how these things would affect a juror’s ability to be impartial at the culpability phase, 

much less on their relevance to sentencing. Indeed, the State itself was not sure it would be able to 

prevent the giving of the defendant’s manslaughter instruction. It expressly questioned jurors about their 

ability not to use the existence of a lesser-included offense instruction to avoid their duty to fairly 

consider the State’s capital murder evidence. Tr. 589-90 
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intimate relationship. Their relationship flourished to the point where Mr. 

Evans moved in with Ms. Holling. They lived together for approximately 20 

months. The evidence will show that a couple of weeks prior to Ms. Holling’s 

death some of Mr. Evans’ money came up missing. Mr. Evans discovered this. 

Based upon that discovery there was a confrontation between Mr. Evans and 

Ms. Holling. On the date of the confrontation Ms. Holling was under the 

influence of alcohol. Mr. Evans on the day of the confrontation was under the 

influence of alcohol and pain killers and marijuana. Ms. Holling’s death was 

an extremely unfortunate incident. After her death Mr. Evans continued to 

abuse alcohol as well as narcotics up until the very date that he was arrested. 

The facts and circumstances surrounding Ms. Holling’s death may lead you to 

convict Mr. Evans of manslaughter, but we believe once you’ve heard all the 

evidence of how and why this happened that you will return a verdict of not 

guilty on the charge of capital murder. Thank you. 

 

Tr. 698-99. 

In keeping with this defense, and foreshadowing the mitigation theory that would be 

presented in the event of a penalty phase, Evans’s counsel questioned any culpability phase 

witnesses in a position to know about Evans’s drinking habits and/or his intoxication on the day 

of Holling’s death about this, whether or not the State had done so. See, e.g., Tr. 753-57 (cross-

examination of Joseph Thomas, Evans’s neighbor for several months and companion on the day 

of the killing, about both things); Tr. 833-42 (cross-examination of Inv. John Luther about his 

knowledge of Evans’s intoxication at time of arrest in Florida, and proffer of evidence about that 

excluded on objection by State); Tr. 859-61 (cross-examination of Sun-Herald reporter Donna 

Harris about Evans’s drunkenness on day of events).  

This testimony was actually the only evidence argued by Evans’s counsel in equally 

economical closing at the culpability phase: 

Members of jury, may it please the Court. In every criminal case the Court has 

instructed you the prosecution has the burden to prove every element, every 

element in this case beyond a reasonable doubt. Now this was – it was a tragic set 

of events set in motion by or fueled by alcohol and drugs. Mr. Evans gave his 

statements to both Investigator Luther and to the Sun Herald explaining that he 

was drunk. That’s what he was telling, this is what happened. When we started on 

Monday when you were prospective jurors at that time we asked everyone if you 

could be fair and impartial, to look at all of the evidence, take your time and 

deliberate with everything in front of you. You have the Court’s instructions now. 
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We simply ask that you go and you read these instructions, that you go over the 

evidence in front of you. That after carefully reading the instructions that you 

apply the law as the judge has given you and give due consideration to all of the 

evidence in front of you. Thank you. 

 

Tr. 932. 

 It is, therefore, abundantly clear that questioning jurors with experiences of alcohol abuse 

in their own lives about how that might affect their ability to assess the defendant’s evidence on 

these matters was crucial the defense, both in determining whether any of these jurors should be 

challenged for cause, and/or in exercising its peremptory strikes. Odom, 355 So. 2d at 1383, 

Miss. Code Ann. § 13-5-65. The prejudice in preventing this questioning is clear. 

The relevance of this voir dire, and the prejudice in precluding it, is even greater when 

the sentencing phase is considered. His substance addiction and the physiological, neurological 

and behavioral issues that arose out of it undergirded the entire mitigation presentation, which 

consisted entirely of the testimony of two psychologists who had evaluated Evans for purposes 

of trial. Tr. 957-95 (Dr. Robert M. Storer, then the consulting psychologist with Mississippi State 

Hospital, who examined Evans by court order for not only mitigation, but also for sanity and 

competency); Tr. 995-1009 (Dr. Marc Zimmermann, retained by the defense as a “mitigation 

specialist” shortly before trial). Direct examination of both witnesses focused heavily on Evans’s 

addiction issues. 

Dr. Storer testified about the effects of parental substance abuse resulting in violence in 

Evans’s childhood home, and in an “early onset of substance abuse” involving alcohol “at age 10 

and marijuana in the ninth grade” and had advanced within a year or two to a lifelong alcohol 

addiction so severe that Evans would go through alcohol withdrawal if he was deprived of 

alcohol for any reason. Tr. 966-68. He also testified in support of the existence of the only 

specific statutory mitigating circumstance on which the jury was instructed. Assuming there 

were corroboration for information provided by Evans that he was intoxicated due to a week of 
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heavy drinking at the time of the crime (which there was in the culpability phase testimony, Tr. 

753-57 (cross-examination of Joseph Thomas)), it was Dr. Storer’s opinion that “the substance 

abuse, the being under the influence of the substance, the changes in the circumstances regarding 

the relationship with the victim could certainly have resulted in him being under mental and 

emotional disturbance at the time of the offense.” Tr. 972. Evans’s counsel also had Dr. Storer 

explain for the jury that substance abuse problems were the primary cause of his long history of 

“be[ing] in and out of jams with the authorities,” Tr. 970, apparently seeking to mitigate the 

impact on Evans’s extensive history of convictions for non-violent crimes that the trial court did 

not keep out of evidence.
23

 

Dr. Zimmermann performed additional psychological testing and advised the jury that 

Evans has significant issues with “either abusing alcohol and drugs [or being] addicted to them,” 

along with a related cognitive disorder affecting his memory and possible post-traumatic stress 

disorder. Tr. 1000. It was his professional opinion that because of these things, including his 

“chemical dependency disorder [that had existed for] some time,” Evans was “suffering from an 

extreme emotional disturbance at the time of the crime.” Tr. 1002.  

In keeping with the theories of defense that the pretermitted voir dire was a necessary 

corollary to, and that was elicited by testimony about Evans’s substance abuse and drunkenness 

from both phases of the trial, this was also at the core of Evans’s counsel’s closing arguments 

about mitigation at the sentencing phase. Tr. 1042-44. It was the sole focus of counsel’s 

arguments in support of the only statutory mitigating circumstance on which the jury was 

instructed: that Evans had been “under the influence of extreme mental or emotional 

disturbance” at the time of the crime. C.P. 707, R.E. p. 40, Miss. Code Ann. § 99-19-101 (6)(b).  

[T]his crime was committed by Mr. Evans while he was under the influence of 
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 In Argument IV.D, below, this ruling is argued as error, but it is error the defense chose to deal with by 

mitigating those crimes, too, with Evans’s alcohol issues. 



 

 

 
 

 

38 

extreme mental or emotional disturbance You heard that from the doctors. He was 

drunk. We heard that from Joe Thomas. He showed up that morning on January 

2nd with a beer in his hand, stayed drunk that entire day. He continued to drink 

through the entire day. Mr. Evans was desperate for money to continue to drink 

and didn’t stop until he was arrested in Florida.  

 

Tr. 1042-43. That was also argued as part of a mitigating history that began when “he started 

drinking at the age of 10, a fifth a day, started doing drugs . . . [and] that culminated in his severe 

substance abuse and us being here today.” T. 1043. 

By itself, the huge part that alcohol abuse played in Evans’s life and how heavily it was 

relied upon by the defense to establish both statutory and non-statutory mitigation made it 

essential that the parties be allowed to probe the capacity of the jurors seated to consider both 

sides of this “two-sided” evidence, Penry, 492 U.S. at 324, and at least consider that Evans’s 

alcohol abuse could be mitigating, and not exclusively aggravating without the jurors’ own 

experience of alcohol abuse affecting that consideration. It was also essential to probe whether 

that experience would impair their giving the proper “reasoned moral response” to such 

evidence. Abdul-Kabir, 550 U.S. at 264. The prejudice from pretermitting voir dire directed at 

doing this, and then allowing a full third of the jurors deliberating guilt, and a quarter of those 

deliberating sentence (including the foreperson) to sit without having been queried as to whether 

or not those experiences would affect their capacity to follow the constitutional requirements is 

alone sufficient to warrant reversal. 

But in the instant case, there is more. First, several venire members who had personal 

experience of alcohol abuse expressed confusion on this very point when the question was 

rephrased for them. Tr. 617. Second, Evans attempted to peremptorily strike one of the venire 

members who had such personal experience, but that juror was nonetheless seated on the panel 

and deliberated at both phases of the trial. Tr. 658-59, 671. R.E. pp. 28-31. Finally, we know 

from notations on the sentencing instruction actually employed during the sentencing 
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deliberations, and signed by the foreman, that the jurors did, in fact, pay attention to the evidence 

of alcohol abuse; but apparently enough of them weighed it so lightly in mitigation that a 

unanimous death sentence was agreed to anyway. C.P. 707-09, R.E. pp. 40-42. 

The trial court’s ruling precluded having information necessary to ensuring that any juror 

selected would in fact be able to properly deliberate all available sentencing options as is 

required by the Eighth Amendment of the Constitution where a death sentence is going to be 

sought in the event of conviction. See Abdul-Kabir, 550 U.S. at 264; Morgan v. Illinois, 504 U.S. 

719 (1992); Witherspoon, 391 U.S. 510. This constitutional error requires reversal of at least the 

sentence without any inquiry into prejudice. See Hardison v. State, 94 So. 3d 1092, 1101 (Miss. 

2012) (reversal required where trial court erroneously seated a juror peremptorily struck by the 

defendant). See also Brown v. State, 164 So. 3d 1046, 1051 (Miss. Ct. App. 2014), reh’g denied 

(Mar. 3, 2015), cert. denied, 163 So. 3d 301 (Miss. 2015) (where trial court and parties 

disregarded voir dire answers that suggested bias in any one juror seated, reversal is mandatory). 

Alternatively, under the circumstances of the instant case, the State simply cannot prove that 

precluding this inquiry was “harmless beyond a reasonable doubt,” Chapman v. California, 386 

U.S. 18, 24 (1967), as to the sentencing phase. It also affirmatively establishes sufficient 

prejudice to meet any obligation the defendant may have to establish that this violation of his 

right to voir dire for the purposes making determinations about exercising peremptory challenges 

is not harmless, and is therefore reversible as to both guilt and sentence. Laney v. State, 421 So. 

2d 1216, 1216-17 (Miss. 1982), Odom; 355 So. 2d at 1383; Miss. Code Ann. § 13–5–69. 

B. As a matter of plain error, reversal is required because a juror peremptorily struck by 

the defense was seated on the jury. 

 

Where error adversely affects fundamental rights concerning the fairness of the jury, 

plain error review is available, and warrants reversal even if the defendant fails to affirmatively 

preserve the error below and the trial court has had no opportunity to correct it. McGee v. State, 
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953 So. 2d 211, 215-16 (Miss. 2007); Brown v. State, 986 So. 2d 270, 276-77 (Miss. 2008). 

Where the result has been to seat a juror whose impartiality or qualification to serve is in 

question, reversal is required. See Brown v. State, 164 So. 3d 1046, 1051 (Miss. Ct. App. 2014), 

reh’g denied (Mar. 3, 2015), cert. denied, 163 So. 3d 301 (Miss. 2015). Where the error denies 

the defendant the benefit of a peremptory strike he attempted to exercise on a particular juror and 

seats that juror, this too affects fundamental rights sufficient to warrant plain error review, and 

this Court has also held reversal is automatic. Hardison v. State, 94 So. 3d 1092, 1101-02 (Miss. 

2012) (“the question is whether the erroneous denial of a peremptory challenge can ever be 

harmless when the objectionable juror actually sits on the panel that convicts the defendant. We 

hold that it cannot.”) (internal citations and quotation marks omitted). 

During jury selection, while Evans was being tendered, and either accepting or 

peremptorily striking jurors previously accepted by the State, the following exchange took place: 

THE COURT: . . . Number 17, Ms. Kergosien. 

MR. WITTMANN [defense counsel]: D-3  

***[replenishment of panel by acceptance by State of another juror] 

THE COURT: Defense to you, number 19, Ms. Melanie Cuevas. 

MR. WITTMANN: Accept. 

 

Tr. 658. However, when the jury was seated and sworn and the remaining jurors were dismissed, 

Ms. Kergosien was a juror and Ms. Cuevas was not. Tr. 670-71, R.E. p. 29-31.  Although the 

Defendant did not object, this requires reversal as a matter of plain error. 

Ms. Kergosien was not just any juror seated over the attempt of the defense to 

peremptorily exclude her. She knew defense counsel and their families and was one of the 

twenty-four prospective jurors who had personal experience of alcohol abuse in their lives. Tr. 

531, 615. Ms. Cuevas, the juror in whose place she sat, had, so far as the record shows, neither of 
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those characteristics.
24

 Hence, as is discussed in Section A. of this Argument, above, there was 

certainly a sound basis for the defendant to strike Kergosien; and thwarting that attempt by 

seating her despite that effort and without a lawful basis to do so, clearly impeded Evans’s right 

to exercise peremptory challenges. Hardison, 94 So. 3d at 1101-02. 

The trial court’s restriction of the voir dire necessary to determine whether Kergosien 

(like other prospective jurors with personal experience of alcohol abuse by themselves or family 

members) was free of bias that rendered her unqualified to consider all aspects of mitigation, 

and/or to remain fair in her consideration of the defendant’s principal evidence at both phases, 

also would have affected the fairness of the jury. The constitutional right to a fair and impartial 

jury is among the most fundamental in the Constitution. Groppi v. Wisconsin, 400 U.S. 505, 509 

(1971); Turner v. Louisiana, 379 U.S. 466, 472 (1965). Under both that principle as well as the 

heightened scrutiny employed when the jury is charged with deliberating death penalty matters, 

this certainly warrants plain error review and a conclusion that the error is not harmless under 

constitutional standards. Chapman v. California, 386 U.S. 18, 24 (1967); Gillett v. State, 148 So. 

3d 260, 262-63, 267 (Miss. 2014), reh’g denied (Sept. 18, 2014) Brown v. State, 164 So. 3d at 

1051. Reversal of the conviction and sentence are therefore required on this basis as well. 

A. As a matter of plain error, reversal is required because several jurors who would 

otherwise have been excused for cause or peremptorily struck had they responded to 

questions during voir dire failed to do so, and only revealed their responses after they 

had been selected and the remainder of the venire excused  

 

Again, because this error goes to the selection and composition of the jury and the 

potential fairness of the trial, it may be reviewed for plain error. Brown v. State, 164 So. 3d 1046, 

1051 (Miss. Ct. App. 2014), reh’g denied (Mar. 3, 2015), cert. denied, 163 So. 3d 301 (Miss. 
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 A review of the transcript of voir dire shows that neither Melanie Cuevas nor anyone identified with 

juror number 19 was questioned personally during voir dire. Nor does she (or her number) show up as 

making a response to any question to which jurors were asked to identify themselves by a show of their 

number paddles. Tr. 508-649. 
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2015). See also McGee v. State, 953 So. 2d 211, 215-16 (Miss. 2007); Brown v. State, 986 So. 2d 

270, 276-77 (Miss. 2008). See also Ross v. State, 954 So. 2d 968, 986 (Miss. 2007) (recognizing 

right in jury taint situation, though reversing on other grounds). 

The voir dire and jury selection in this matter was completed in a single day, although the 

jurors who were selected were not notified of their selection until the morning of the next day. 

Tr. 507-671. Throughout this process, the venire in this matter was unfortunately somewhat less 

than diligent about carefully attending to the court’s instructions or to the voir dire by it and the 

parties. Immediately after the jury returned from its lunch break, one venire member was noted 

to have had “problems following the jury instructions during the lunch break.” Tr. 565. The trial 

judge later identified that juror and elaborated on those problems outside the presence of the 

remainder of the venire: 

[BY THE COURT]: . . . Mr. St. Amant apparently during the lunch break had 

some difficulty following the Court’s instructions and, in fact, apparently 

followed the defense attorneys around and actually came over to their table and 

began speaking with them even though they had told him on more than one 

occasion they could not speak to him. In fact, counsel as I understand it had some 

conversations about the case itself, correct? 

 

MR. THRIFFELEY [defense counsel]: Correct. 

 

Tr. 651-52.  

Although this prospective juror was excused for cause as a result of this, there was no 

inquiry made after that of him or any other member of the venire concerning whether he had 

communicated with other venire members about the conversation. This was even though he had 

already demonstrated a propensity to disregard the court’s instructions and acknowledged having 

an off-record contact with at least one other venire member after his conversations with defense 

counsel Tr. 613. See Puckett v. State, 737 So. 2d 322, 332 (Miss. 1999) (remanding on other 

grounds and finding no taint to the jury panel from juror misconduct, but only where trial judge 

ensured that not only the offending juror, but also “any venire member who overheard [his] 
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comments was not included on the final jury panel”). 

Following that, during questioning of this same juror about the matters that resulted in his 

actually having the contact with another juror, Tr. 594, 613, four members of the venire simply 

ignored the basic requirement that they stay in their seats and attend to the proceedings. As they 

had not self-identified as having difficulties that prevented them from doing so when the court 

had given them an opportunity to do so earlier in the day it must be assumed that they simply 

decided to disregard the court’s instructions. Tr. 526. The court dealt with this only by issuing an 

admonishment to the entire jury in the sternest of terms:  

THE COURT: Sit down. Folks, when y’all get up and just walk out it’s downright 

rude because everybody has to sit and wait on you. If you need a break you need 

to ask for it and we can all take a break at the same time, but I have never in my 

life seen people behave like this and it had better not happen again. That was four 

of you that just got up and walked out one at a time and everybody else, the other 

92 people had to sit here and wait on you. If you need a break or you have an 

emergency at least have the courtesy to your fellows [sic] jurors to raise your 

hand and ask for us to take a break. Anybody unclear on that? 

 

Tr. 594-95. In spite of their unruliness, none of the four wandering venire members was 

individually questioned outside the presence of the rest of the venire to ascertain the cause of 

their rebellion and whether they had discussed this with other jurors. Nor was the venire as a 

whole questioned on whether the incident or the admonition had any effect on their ability to 

serve.  

Several of the individuals actually selected as jurors also apparently failed to respond to 

relevant questions at the appropriate time about matters that went directly to their ability to serve. 

Juror Steven Larsen only revealed (well after he had recognized Wenda Holling’s son, John 

Compton, and Compton had completed his testimony, Tr. 699-714) that Compton was Juror 

Larsen’s son’s boss. Tr. 760-61. Although he professed that this did not affect his ability to be 

fair and impartial, it is almost certain that anyone acquainted with the either the victim or the 

defendant would have been excused either for cause (as the only respondent to the voir dire on 
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that question was despite such professions of impartiality, Tr. 550, 626, 633), or peremptorily 

had this information been known at the time. See Magee v. State, 124 So. 3d 64, 67 (Miss. 2013); 

Laney v. State, 421 So. 2d 1216, 1216–17 (Miss. 1982); Odom v. State, 355 So. 2d 1381, 1383 

(Miss. 1978); Jones v. State, 133 Miss. 684, 98 So. 150 (1923). This alone requires reversal. 

 The trial court had also conducted extensive juror qualification and voir dire to elicit any 

obligations relating to childcare or self-employment that would interfere with prospective jurors’ 

sequestration given the likely length of the trial. Tr. 514-15 (also issuing the first of many 

instructions not to discuss what they were learning about the case among themselves), 567-75. 

Several venire members responded that they had small children with no one else to keep them, or 

that their spouses were the sole available alternate caregiver, but the spouse also had work that 

might potentially interfere with that. See, e.g., Tr. 516-20 (bench responses during juror 

qualification), 567-75 (open court responses during voir dire). Everyone who self-identified as 

having young children and even potential problems related to that fact at juror qualification was 

excused by the court without objection from the parties. Tr. 520. Those disclosing similar issues 

during voir dire were also excused for cause by agreement. Tr. 685.  

Emily Ladner, Juror 10, however, did not respond to any of those inquiries with the 

crucial information that her husband was her only backup care for a young child, and that, as a 

self-employed farrier he had to travel to service client’s horses. Tr. 687. Instead, only after she 

had been selected and sworn, and the remaining unselected venire had been excused, did she 

tearfully tell the trial judge that she would not have anyone to care for her child if she were 

selected because of a job her husband had that week, Tr. 659, 671, 684. Although she served, the 

fact is that she had been very emotionally distressed over this and had been able to do no more 

that say her husband could “probably” forego the job even though she couldn’t contact him to 

confirm it. Tr. 687-88. Because this is a juror who clearly would have been excused had she 
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responded to the questions when she was asked them, the fact that she served is also reversible 

error. Odom v. State, 355 So. 2d at 1383.  

Two other jurors, Tanya Ladner, Juror 1 (who was excused before commencement of the 

penalty phase due to the illness of her child, Tr. 948-50, R.E. pp. 32-24), and Dennis Sosville, 

Juror 12, each raised questions after their selection that related to matters that they failed to 

respond to during voir dire. Tr. 669-70 (Sosville, regarding sequestration issues if trial ran into 

Saturday); Tr. 676, 689-90 (Tanya Ladner, regarding desire to attend child’s birthday party on 

Friday). Neither was excused at the time they made these problems known. Although standing 

alone these two jurors’ post-selection issues might not warrant reversal, they are corroborative of 

the larger problems with the jury following instructions. That should tip the scales in favor of 

reversal for the other more serious errors that are identified in this point of error and in the one 

that follows. See similarly Flowers v. State, 947 So. 2d 910, 936 (Miss. 2007) (Flowers III) 

(finding certain reasons advanced in response to a Batson objection to be “suspect” even if not 

sufficient to support error finding) 

For all of the foregoing issues arising during the jury selection process and the trial 

court’s errors in dealing with them, Evans’s conviction and sentence must be reversed and this 

matter remanded to the trial court for a new trial.  

III. ISSUES WITH THE JURY, EXACERBATED BY ITS APPARENT INABILITY TO FOLLOW JUDICIAL 

INSTRUCTIONS, ALSO INFECTED THE TRIAL ITSELF WITH REVERSIBLE ERROR 

 

The state and federal constitutional guarantees of a fair trial by a qualified jury, U.S. 

Const. Amend. XIV, Miss. Const. art. 3, § 14, and the guarantees of jury sentencing in death 

penalty cases conferred by the Mississippi Constitution and its capital sentencing statute, Miss. 

Const. art. 3, § 26, Miss. Code Ann. § 99-19-101(1), do not stop once the jury is selected and 

seated. See King v. State, 656 So. 2d 1168, 1173 (Miss. 1995) (“[T]he right to a jury determination 

of the penalty of death is a substantive state right long held in this state”). Rather, the jury that sits 
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must actually conform to the requisites of the sentencing statute, and must actually understand 

and follow the trial court’s instructions. If the jury fails on either of these points, the capital 

accused’s constitutional rights are violated. Id. at 1173.
25

 In the instant matter, errors on both 

these fronts require reversal. 

A. Denying a mistrial when Juror Tanya Ladner was excused after the return of the 

culpability phase verdict, but before commencement of the sentencing phase trial, and 

her replacement with an alternate juror who had not deliberated guilt, was statutory 

and constitutional error.  

 

During the lunch recess between return of the verdict finding Evans guilty of capital 

murder and the commencement of the penalty phase, the parties were notified that Juror Tonya 

Ladner’s son had been injured and that his mother was needed to attend him. The judge excused 

Ms. Ladner from further service and replaced her with Alternate Juror Larry Lind, who had 

remained sequestered apart from the rest of the jury during guilt phase deliberations but returned 

to sequestration with it following the delivery of the verdict. Tr. 937-38, 946, 949. Evans moved 

for a mistrial on the grounds that Lind had not been part of the jury that deliberated guilt. Tr. 

950. That motion was denied by the trial court, citing an affirmance by the Mississippi Supreme 

Court of a similar case arising in Stone County, Mississippi. Tr. 950. R.E. pp. 32-34.  This was 

error. 

At the threshold, the Supreme Court case cited by the trial court does not exist. In 2009, 

the Mississippi Court of Appeals affirmed a Stone County case in which the defendant had been 

convicted of two counts of capital murder and sentenced to two consecutive life sentences 

without the possibility of parole imposed following a unanimous jury verdict imposing those 

                                                 
25

 “Article 3, § 26 affords criminal defendants in this state the right to trial by jury, while art. 3, § 14 

affords the right to due process of law. Although criminal defendants in this State generally have no right 

to be sentenced by a jury, where a specific statute provides such a guarantee, such as § 99–19–101 

(Supp.1992), these two constitutional provisions operate together to elevate the statutory right to one of 

constitutional significance.” King, 656 So. 2d at 1173 (quoting Wilcher v. State, 635 So. 2d 789, 791 

(Miss.1993)). 
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sentences, and in which, the trial record shows, a similar substitution had been made. Husband v. 

State, 23 So. 3d 550 (Miss. Ct. App. 2009).
 26

 That decision was never reviewed by this Court, 

which dismissed the sole attempt to have it do so. Husband, supra, cert. dismissed 31 So. 3d 

1217 (Miss. 2010). The juror substitution issue was not decided by the Court of Appeals either. 

Husband did not appeal anything to do with his sentences; so that ruling was not raised as error 

by him on direct appeal. Id. at 551-52. Nor did the State attempt to raise it as an error of law in 

the sentencing proceedings by way of cross appeal pursuant to Miss. Code. Ann. § 99-35-103, if, 

indeed, it was reviewable by that means at all. See State v. Lee, 602 So. 2d 833 (Miss. 1992). 

(finding no jurisdiction for State to pursue a direct appeal from a sentencing determination).
 27

 

Hence, even on its own terms, the trial court’s ruling on Evans’s mistrial motion is unsupported 

by the law on which it was purportedly based.
 
 

More importantly, however, the trial court’s ruling was contrary to the statutory 

requirement of Mississippi’s statutory capital sentencing apparatus, which requires that  

[t]he [sentencing] proceeding shall be conducted by the trial judge before the trial 

jury as soon as practicable. If, through impossibility or inability, the trial jury is 

unable to reconvene for a hearing on the issue of penalty, having determined the 

guilt of the accused, the trial judge may summon a jury to determine the issue of 

the imposition of the penalty.  

 

Miss. Code Ann. § 99-19-101(1) (emphasis supplied). This statute mandates that it be the trial 

jury that hears the sentencing case. If through “impossibility or inability” the trial jury is “unable 

to reconvene,” the only statutory solution available is to “summon a jury” to act. Replacement 

with an alternate does not fulfill the statutory requirement, nor should it. As this Court has 

                                                 
26

 See Ronald Husband v. State of Mississippi, Case No. 2008-KA-00290-COA, Record on Appeal, Trial 

Transcript at Tr. 1401-02, 1413-14. See also In re Dunn, 166 So. 3d 488, 492 n.6 (Miss. 2013) (stating 

that “this Court takes judicial notice of its files”). 

 
27

 Nor was this issue addressed in Mr. Husband’s pro se federal habeas corpus proceedings. See Husband 

v. Denmark, No. 1:10CV466-HSO-JMR, 2012 WL 2050797 at * 2 (S.D. Miss. Mar. 23, 2012) report and 

recommendation adopted, No. 1:10-CV-466HSO-JMR, 2012 WL 2050250 (S.D. Miss. June 6, 2012). 
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observed in other contexts, even prior to the commencement of deliberations, “[o]ur Circuit 

Courts have no license to remove jurors and replace them with alternates, willy nilly.” Myers v. 

State, 565 So. 2d 554, 557 (Miss. 1990). Once deliberations have commenced, no replacement of 

a juror with an alternate is permitted at all. Balfour v. State, 598 So. 2d 731, 755 (Miss. 1992); 

Folk v. State, 576 So. 2d 1243, 1251 (Miss. 1991). Indeed, under the statute, alternate jurors must 

be discharged as soon as the jury retires to deliberate. Miss. Code Ann. § 13-5-67 (“An alternate 

juror who does not replace a regular juror shall be discharged at the time the jury retires to 

consider its verdict”). 

 Evans respectfully submits that in a death penalty case, this occurs when the jury retires 

to deliberate guilt, since Mississippi’s capital sentencing law embodies a strong policy of using a 

unitary jury process for sentencing, including employing the same jurors to deliberate both guilt 

and sentence. Nothing in the capital sentencing statutory scheme creates any explicit exception to 

§ 13-5-67. This Court has recently followed its policy of construing the language of the capital 

sentencing apparatus strictly in light of the purpose for which that language was enacted. See 

Bell v. State, 160 So. 3d 188 (Miss. 2015) (construing saving provision of capital sentencing 

statutory scheme by overruling a more expansive construction of that provision in favor of a 

narrower one); King v. State, 165 So. 3d 1289, 1291 (Miss. 2015) (reaffirming that narrow 

construction). Section 99-19-101(1) clearly states that “[t]he [sentencing] proceeding shall be 

conducted by the trial judge before the trial jury.” It provides only a single exception to that 

policy and that exception refers only to the jury in its entirety (and not “a juror”) being unable to 

reconvene “within a reasonable time.” Id. It also provides only one remedy in the event the 

exception is met: summoning a new jury. Id. 

This is an exception clearly devised to accommodate situations where the jury as a whole 

has been discharged after returning a sentencing verdict; but post-discharge judicial review 



 

 

 
 

 

49 

leaves the conviction in place while vacating the death sentence under circumstances where the 

statute does not expressly supply another method of sentence redetermination. See, e.g., Bell, 160 

So. 3d at 196; King, 165 So. 3d at 1298 (both remanding for purposes of imposing only sentence 

for capital murder available in light of narrow construction of saving statute); Gillett v. State, 148 

So. 3d 260, 267-68 (Miss. 2014), reh’g denied (Sept. 18, 2014) (remanding for new sentencing 

trial after non-harmless sentencing instruction error, but declining to perform statutorily 

provided-for appellate reweighing); Davis v. State, 87 So. 3d 465, 474 (Miss. 2012) (remanding 

in post-conviction matter for new sentencing trial by jury as only statutorily available cure for 

sentencing phase-only ineffectiveness of original counsel). 

 In respect to strongly preferring unitary culpability and sentencing decisions from the 

jury that deliberated guilt, Mississippi’s policy is similar to that undergirding the federal capital 

sentencing statute. In the federal courts, that policy has resulted in narrow construction of any 

exceptions to the similar federal statutory requirement that the same jury consider guilt and 

sentence. See, e.g., United States v. Green, 407 F.3d 434, 441-42 (1st Cir. 2005) (reversing 

seating of separate sentencing jury on basis of a clear statutory policy that a “single, properly 

constituted jury will hear both phases of a federal capital trial unless circumstances definitively 

rule out that option”). 

The failure to grant Evans’s mistrial motion when Juror Tanya Ladner was replaced by 

Alternate Juror Lind was error under the Mississippi capital sentencing statutory scheme and the 

policy that undergirds it, as well as of the Mississippi Constitution. Wilcher v. State, 635 So. 2d 

789, 791 (Miss. 1993). It also, Evans respectfully submits, transgressed the due process clause of 

the Fourteenth Amendment which is offended by state procedural shortcomings where they 

affect the “substantial and legitimate expectation[s]” of an accused regarding the sentencing jury 

conferred by state statute. See Hicks v. Oklahoma, 447 U.S. 343, 346 (1980). 
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Evans’s sentence must therefore be vacated and the matter remanded for the only 

constitutionally and statutorily permissible exception to having the same jurors consider sentence 

as consider penalty: the summoning of a new jury to consider sentence. 99-19-101(1).  

B. It was also reversible error to deny Evans’s motion for a mistrial due to 

communications from the jury during culpability phase deliberations that indicated 

continuing significant inability of the jury to comply with the judge’s instructions. 

 

During the slightly over two hours of deliberations that resulted in Evans’s conviction of 

capital murder, the jury sent out at least three separate communications, all of which indicated 

that the blatant disregard for the trial judge’s most basic instructions that had plagued the venire 

had found its way into the jury room, as well. Tr. 565, 584-95, 651-52 (the venire); Tr. 938-40 

(the jury), R.E. pp. 36-38. The first two communications, by separate jurors, were oral queries to 

the judge, the second one (a statement by one juror that the jury was hung) made after the judge 

had expressly responded to the first query by reminding the jury that all communications were to 

be in writing and presented to the bailiff. Tr. 938. Eventually a handwritten, but unsigned, note 

was sent out by yet a third juror expressly asking “[i]f /\
some 

jurors believe one or more jurors is in 

violation of judges instruction, what recourse do we have?” T. 938, 943; Trial Ex. C-2id, R.E. p. 

35. 

 Evans immediately moved for a mistrial in light of this communication. Tr. 939. As a 

matter of constitutional principle, that motion should have been granted. The United States 

Supreme Court has held that the due process clause requires this.  

While juries ordinarily are presumed to follow the court’s instructions . . . we 

have recognized that in some circumstances the risk that the jury will not, or 

cannot, follow instructions is so great, and the consequences of failure so vital to 

the defendant, that the practical and human limitations of the jury system cannot 

be ignored.  

 

Simmons v. S. Carolina, 512 U.S. 154, 171 (1994) (citing Boyde v. California, 494 U.S. 370, 380 

(1990) (internal citations and quotation marks omitted). Although this Court likewise ordinarily 
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presumes, absent evidence to the contrary, that jurors have followed the instructions given them, 

where the jury’s own actions and statements in the trial court show that they have not in fact 

done so, that presumption disappears and indeed turns in the other direction. See, e.g., Holland v. 

State, 587 So. 2d 848, 873-74 (Miss. 1991) (where a juror note reported premature deliberation 

on sentencing, it cannot be presumed that jury followed proper subsequent proper instructions on 

sentencing). 

The trial court deferred ruling on Evans’s mistrial motion until after it questioned the 

foreperson (apparently not one of the three previously communicating jurors) on the issue. Tr. 

933-34. Had the judge asked relevant questions or received responses indicating that no jurors 

were failing to follow instructions, this might have been sufficient, See Holland, 587 So. 2d at 

874. However, the Court’s questions were either irrelevant, or actually further verified that at 

least some members of the jury continued to consider the court’s instructions optional. 

The foreperson was asked, first, whether the failure to follow instructions related to 

instructions “given each evening and during the lunch breaks” prior to the commencement of 

deliberations. Tr. 943.
28

 Unsurprisingly, the foreperson affirmed that the note was not about 

violations of those instructions, if only because those instructions were either inapplicable once 

the deliberations had begun, or moot.
29

 While failure to follow those instructions would, of 

                                                 
28

 Other than the logistical instructions and other instructions given the evening prior to sequestration, Tr. 

662-665, the evening instructions went to things like avoiding media coverage and landline phone use 

while in the hotel, as well as not possessing other communicative devices of their own, not discussing the 

case with each other or beginning to deliberate on it, and avoiding conversation of any kind with anyone 

they encountered during times when court was not in session. See, e.g., Tr. 795, 894-95. The lunch recess 

instructions – which had been disregarded in any event by at least one prospective juror who had 

communicated with other jurors Tr. 565, 651-52 – were similarly directed primarily at avoiding media 

coverage, conversation with people they might encounter while court was not in session, and not 

discussing the case among themselves or (once evidence began coming in) commencing deliberations. 

See, e.g., Tr. 560-62; 760. 

 
29

 The instructions about not discussing or deliberating had been expressly superseded by Court’s 

Instruction 1, affirmatively telling them to do both those things. Tr. 924-25, C.P. 631-33, R.E. p. X . 

Instructions concerning behavior at the hotel and meals, or interaction with media and people who they 
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course, have required a mistrial, it is not, as the trial court erroneously concluded, the only failure 

that would have done so. Tr. 944. And the response by the foreperson to the trial judge’s second 

inquiry confirmed that jurors were, in fact, failing follow the Courts instructions relating to 

deliberation of the “law and evidence.” Tr. 944. 

Any failure of the members of a deliberating jury to follow any instruction by the court 

mandates the granting of a mistrial. This is so because, by statute, the only cure where a juror has 

been found unable to serve after the jury is sworn is dismissal and replacement with an alternate. 

Miss. Code Ann. §13-5-67, Myers, 565 S0. 2d at 557 (construing statute). Prior to selection of 

the jury, if a venire member is discovered to be disobeying the court’s instructions, the trial court 

properly cures that by dismissing the offending venire member as well as those with whom he or 

she communicated, including the persons reporting the offending conduct. See Puckett v. State, 

737 So. 2d 322, 332 (Miss. 1999). That, however, cannot happen once deliberations have 

commenced. Balfour, 598 So. 2d at 755. See also Spann v. State, 557 So. 2d 530, 532 (Miss. 

1990) (noting, in the double jeopardy context, that a mistrial would be a manifest necessity 

“where jurors [] failed to follow instructions”).
30

 Nor may a jury in Mississippi continue 

deliberating or return a valid verdict in a criminal case with fewer than 12 members. Miss. Const. 

art. 3, § 31; Markham v. State, 209 Miss. 135, 137, 46 So. 2d 88, 89 (1950). 

Because the record establishes – through jury notes and the contemporaneous , R.E. p. 

                                                                                                                                                             
might encounter outside of the jury room or courtroom, were clearly moot because the jury had not left 

the courthouse that day, and were actually either in the jury room or in the courtroom, and therefore 

unable to have gotten into the kinds of trouble those instructions were meant to prevent. Tr. 894-95, 924-

43. 

 
30

 Even were such substitution permitted, there was only a single remaining alternate at the point this 

misconduct was reported in the instant matter. See Tr. 670-71, R.E. pp. 30-31 (seating only two alternate 

jurors); 796-97 (Alt. 1 replaces Juror Callahan during guilt phase testimony), 937-38 (Alt. 2 sequestered 

separately from deliberating jury). However at least two and possibly three jurors reported the failure to 

follow instructions by at least one other juror. Hence  there would simply not have been enough alternates 

to correct the problem T. 938-44; R.E p. 36-38. 
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39-43, representations by jurors at the time the disobedience occurred – that some jurors were 

not following the trial court’s instructions during deliberations, it was error to not grant the only 

remedy possible once deliberation commenced, the mistrial sought by Evans at the point when 

that information was made known. Evans’s conviction must be reversed and the case remanded 

for a new trial as to both culpability and sentence. 

B. The established propensity of this jury to disobey the instructions of the court also 

made it error to allow that jury to reform the facially invalid verdict of death it 

initially returned. 

 

At the conclusion of the penalty phase, the trial judge read and provided the jury with 

copies of, inter alia, Sentencing Instruction 1, (S-10A) an omnibus instruction setting forth 

exactly what they must consider in their sentencing deliberations, and the findings needed in 

particular to return a sentence of death. C.P. 706-710, R.E. p. X, Tr. 1038-39, 1051.
31

 That 

instruction prescribed the very specific form of the verdict required by the sentencing statute to 

return any of the three possible verdicts available: a unanimous sentence of death, C.P. 708-09, a 

unanimous sentence of life without the possibility of parole, or a verdict stating that the jury 

could not agree on sentence. C.P. 710. , R.E. p. 39-43, Miss. Code Ann. § 99-19-103.The verdict 

as originally returned by the jury, although it purported to impose a death sentence upon Mr. 

Evans, failed to comply with either the statute or the instruction. Tr. 1051-52, 1056-57, C.P. 708-

10, R.E. pp,  44-50.This error requires that the sentence be set aside, and that the matter 

remanded for a new sentencing hearing. 

Under the Mississippi sentencing statute, a person may be sentenced to death only if a 

properly instructed jury returns a proper verdict doing so. Miss. Code Ann. §§ 99-19-101(1) and 

-103. It is not, however, sufficient under that statute that the verdict simply announce the jury’s 

                                                 
31

 The omnibus instruction is also designated on its last page as “S-10A,” C.P. 710, the number it was 

referred to during the instruction conference and when the trial court made a post-reading correction to it 

to conform it to what was actually read. See Tr. 1036-36, 1051. R.E. p. 43-44.. 
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decision, or even that the jury has conducted the requisite weighing process in doing so. That 

verdict must also make explicit, written factual findings that render the defendant eligible in the 

first instance to be sentenced to death. § 99-19-103. This requires that the jury set forth in writing 

that the State had proven two separate things beyond a reasonable doubt: 

1)  That the defendant committed the crime of conviction with least one of the 

constitutionally required “Enmund” scienter factors enumerated by § 99-19-101(7); 

and 

 

2) That the crime also involved at least one of the statutory aggravating circumstances 

upon the jury had been instructed. See § 99-19-101(2)(a) and (5). Jordan v. State, 912 

So. 2d 800, 814 (Miss. 2005).
32

 

 

If the verdict is returned in a way that does not do this, that verdict cannot support entry 

of a death sentence. See Thorson v. State, 895 So. 2d 85, 107 (Miss. 2004) (citing Zant v. 

Stephens, 462 U.S. 862, 881 (1983); Stromberg v. California, 283 U.S. 359 (1931)). Because the 

sentencing in a death penalty case must be reviewed with heightened scrutiny, any material 

divergence from these requirements mandates reversal even if it would not do so in a civil or 

lesser criminal matter. See Burton by Bradford v. Barnett, 615 So. 2d 580, 583 (Miss. 1993). 

After a little over two hours of sentencing deliberation, during which two notes were sent 

out and responded to by the court, see Trial Exs. C-3id, 4, and 5id, the jury first attempted have 

the foreperson deliver the verdict orally, in direct contradiction to the express statement in that 

instruction that any verdict must be “written.” C.P. 708, R.E. p. 41. The trial judge had to send 

him back to “retrieve it from the jury room.” Tr. 1051. Once retrieved the purported verdict was 

                                                 
32

 Without this, the sentencing process would not satisfy the Eighth Amendment mandate that the process 

serve to narrow and limit the class of persons who may be put to death within the larger pool of all 

persons convicted of capital murder. See Lowenfield v. Phelps, 484 U.S. 231, 246 (1988)); Poland v. 

Arizona, 476 U.S. 147, 156 (1986); Zant v. Stephens, 462 U.S. 862, 878 (1983). See also Roper v. 

Simmons, 543 U.S. 551 (2005) (because of this, states must give narrow and precise definition to the 

aggravating factors that can result in a capital sentence). Mississippi’s statutory scheme meets this 

requirement by requiring that even after convicting a defendant of the capital murder, the jury may not 

impose a death sentence without making additional findings of aggravation. Miss. Code Ann. § 99-19-

101 (2)(a),(5). 

 



 

 

 
 

 

55 

reviewed by the trial judge who concluded that “the verdict is not in proper form” and instructed 

the jury to return to the jury room and “start over and white whichever you all voted for and 

write it exactly like it is on the jury instruction”. Tr. 1052. The defect, as later described by the 

trial judge, in the absence of Mr. Evans, was that the verdict as originally returned set forth “a 

portion of the first part of the findings with regard to the death penalty, but what it says is only 

the aggravate[ing] circumstance[].” Tr. 1056-67. See R.E. pp. 44-47.  It is thus clear that this first 

verdict did not include the requisite findings under Miss. Code Ann. § 99-19-101(7), the 

statutory provision enacted to meet the requirements of Enmund v. Florida, 458 U.S. 782 (1982), 

and Tison v. Arizona, 481 U.S. 137 (1987).
33

  

This verdict is not saved by the fact that the trial judge has statutory authority to ask the 

jury to return to the jury room and reform a verdict. Miss. Code Ann. § 99-19-11, Unif. Cir. & 

Co. Ct. R. 3.10. This Court has previously found that under some circumstances that such a 

remedy See King v. State, 960 So. 2d 413, 443 (Miss. 2007) (finding omission of finding of an 

Enmund factor in an otherwise properly returned initial sentencing verdict permitted correction); 

Dickerson v. State, --- So. 3d --- (Miss. 2015), No. 2012-DP-01500-SCT, 2015 WL 3814618, at 

*17 (Miss. June 18, 2015) (not yet released for publication) (same, but with omission only of 

statutory aggravation finding). However, unlike in the instant matter, there was nothing to 

indicate that the juries in King or Dickerson engaged in the willful defiance of the Court’s 

instructions at any point, or tried to return an oral verdict in the first place. By contrast, such 

willful defiance was documented in the instant matter during jury selection. See Tr. 594-95 and 

Arg. II.C., above, and during deliberation at the culpability phase, as well. T. 938, 943; Trial Ex. 

C-2id, R.E. pp. 35-36 and Section B., above. Where, as here, a jury has openly demonstrated its 

                                                 
33

Although the trial court stated in its reconstruction that it had “give[n] it to the court reporter to include 

in this record” document meeting this description is found in the courts exhibits. However, the oral 

description is sufficient to present the issue since it describes the omission clearly. 
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disobedience to its instructions, it forfeits the presumption that it can be trusted to understand and 

follow even proper instructions that would otherwise remedy any problems. Holland, 587 So. 2d 

at 873-74  

For all of the foregoing errors involving the jury once it was seated, reversal of the 

conviction and sentence is the only cure. 

IV. THE TRIAL COURT COMMITTED REVERSIBLE EVIDENTIARY ERROR AT BOTH PHASES OF THE 

PROCEEDINGS 

 

This Court reviews evidentiary rulings by the trial court for abuse of discretion. Jefferson 

v. State, 818 So. 2d 1099, 1104 (Miss. 2002) (quoting Fisher v. State, 690 So. 2d 268, 274 (Miss. 

1996). See also Hill v. State, 774 So. 2d 441, 444 (Miss. 2000); Crawford v. State, 754 So. 2d 

1211, 1215 (Miss. 2000); Gilley v. State, 748 So. 2d 123, 126 (Miss. 1999); Hughes v. State, 735 

So. 2d 238, 269 (Miss. 1999). However, where the trial court has abused this discretion and 

prejudice has ensued, this Court must nonetheless reverse. Foster v. State, 508 So. 2d, 1111 

(Miss. 1987) overruled on other grounds; Powell v. State, 806 So. 2d 1069 (Miss. 2001).  

Admission of evidence in violation of state evidentiary rules may also be also a violation 

of due process where it affects a fundamental right or is unduly prejudicial. See Flowers v. State, 

773 So. 2d 309, 318 (Miss. 2000) (Flowers I) (“Due process requires that a criminal prosecution 

should be conducted according to established criminal procedures”).
34

 See also Dawson v. 

Delaware, 503 U.S. 159, 179 (1992) (Scalia, J., dissenting) (quoting Payne v. Tennessee, 501 

                                                 
34

 In Flowers I, this Court expressly stated that, at least in criminal matters, the Rules of Evidence are the 

means of implementing the due process clause: 

 

This Court has adopted the Mississippi Rules of Evidence to establish procedures to guide the 

admissibility of relevant evidence. Mackbee v. State, 575 So.2d 16, 23–24 (Miss.1990). This 

comports with the due process clauses of the Mississippi Constitution and the Federal 

Constitution, which require that a trial be conducted so that no person shall be deprived of life, 

liberty, or property except by due process of law. Id. at 24. See also U.S. Const. Amend. XIV; 

Miss. Const. of 1890, art. 3, § 14.  

 

773 So.2d at 318. See also Flowers v. State, 842 So.2d 531, 538 (2003) (Flowers II) (same) 
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U.S. 808, 825 (1991)) (erroneous admission of unduly prejudicial material in a criminal 

prosecution violates the Fourteenth Amendment).  

Exclusion of admissible evidence in support of a defendant’s theory of defense is also a 

violation of his fundamental constitutional right to present a defense guaranteed by the Sixth, 

Fourteenth, and, in capital cases, the Eighth, Amendments to the United States Constitution. 

Boyde v. California, 494 U.S. 370, 379, (1990) (citing Mills v. Maryland, 486 U.S. 367 (1988); 

Holmes v. South Carolina 547 U.S. 319 (2006); Crane v. Kentucky, 476 U.S. 683 (1986); 

California v. Trombetta, 467 U.S. 479, 485 (1984); Chambers v. Mississippi, 410 U.S. 284, 302 

(1973), (all recognizing the right to present a defense as “fundamental”).  

Where matters are admitted or excluded in violation of the Constitution, harmlessness, if 

it is permitted to apply at all, must be established by the State beyond a reasonable doubt. Smith 

v. State, 986 So. 2d 290, 300 (Miss. 2008) (“Once the constitutional error has been established, 

the burden is on the State to demonstrate the error is harmless beyond a reasonable doubt”) 

(quoting Arizona v. Fulminante, 499 U.S. 279, 296 (1991)). See also Chapman v. California, 386 

U.S. 18, 24 (1967). Moreover, particularly in a case where the accused is facing a potential death 

sentence, even non-constitutional errors must be found harmless if there is any question as to 

prejudice, and even errors not objected to at trial may be corrected on appeal by way of plain 

error review. Walker v. State, 913 So. 2d 198, 216 (Miss. 2005). 

A. Granting the State’s motion in limine and excluding autopsy evidence of decedent’s 

blood alcohol content deprived Evans of his right to present a defense at both the 

culpability and sentencing phases of his trial. 

 

As is discussed in more detail in Argument II.A., above, Evans’s culpability phase 

defense was that he was guilty only of the lesser-included offense of manslaughter because he 

had killed her during a dispute provoked by the decedent when both parties had been drinking 

heavily. Tr. 698-99 (opening statement), 797-80, R.E. pp. 50-53 (argument on motion in limine),  
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932 (culpability phase defense closing). It was likewise at the core of his mitigation theory at the 

penalty phase, including supporting the only statutory mitigating factor upon which the jury was 

instructed. Tr. 957-1009 (testimony of psychologists concerning statutory and non-statutory 

mitigation related to alcohol abuse at the time of the crime and the interaction between Evans 

and the decedent at the time of the crime), C.P. 707, R.E. p. 40  ( instructing the jury to consider 

whether “the offense was committed while the defendant was under the influence of extreme 

mental or emotional disturbance.”). 

The existence of the decedent’s participation in the dispute between the parties and 

Evans’s own intoxication during the events was established by the statement Evans gave police, 

introduced by the State as Trial Ex. S-9 (audio recording, transcript provided to jury and made 

part of the record as Trial Ex. S-10id), Tr. 803, 822, as well as by testimony from other witnesses 

concerning his drinking behavior at that time. Tr. 753-57, 833-42; 859-61. Evans anticipated 

establishing decedent’s intoxication, and refuting testimony from the State’s lay witness Joseph 

Thomas that “Wenda did not drink,” Tr. 746, through the testimony of Dr. McGarry, the 

pathologist who conducted the autopsy. Tr. 799-801. As part of his autopsy report, Dr. McGarry 

diagnosed recent intake of alcohol on the part of the decedent at the time of her death, based on 

toxicology testing showing he BAC to have been .127, significantly in excess of the legal limit 

for purposes of establishing intoxication under Mississippi’s traffic laws. Miss. Code Ann. § 63-

11-30(1)(d)(i). Tr. 799-800. See also R.E. pp. 50-56.  

The State made an ore tenus motion in limine to exclude that testimony on grounds of 

relevancy. The trial court granted that motion, finding (contrary to the record) that Thomas had 

never said that Wenda did not drink and thus the evidence was not admissible as rebuttal to his 

testimony Tr. 801, R.E. p. 54. It also ruled, based on the State’s citations to Rouster v. State, 981 

So. 2d 314 (Miss. Ct. App. 2007), Shinall v. State, 199 So. 2d 251 (Miss. 1967), and Mallett v. 
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State, 606 So. 2d 1092 (Miss. 1992) that this testimony was not relevant to his culpability phase 

manslaughter defense and that there had been no testimony or other evidence adduced at the time 

the motion in limine was heard that would support its relevancy. Tr. 798. Significantly, the trial 

court made no finding that such evidence would be unduly prejudicial, only that it was irrelevant 

and without foundation. Tr. 802-03, R.E. pp. 55-56. 

At the threshold, the lack of foundation basis is clearly specious. To the extent the trial 

court relied upon the fact Evans’s statement concerning the altercation was not yet in evidence 

when the motion was heard, does not preclude admissibility of evidence whose relevancy 

depended on evidence that was yet to come in. That statement did come in, and thereby provided 

the necessary foundation See e.g. Goodin v. State, 102 So. 3d 1102, 1116 (Miss. 2012) (“[We] 

find that the circuit court erred in determining that Goodin was required to call or produce his 

witnesses in any certain order.”) Also, evidence may be admitted as conditionally relevant, in 

any event. Miss. R. Evid. 104. More importantly, by the time Dr. McGarry testified the 

foundational statement was in evidence, Ex. S-9, played to jury at Tr. 822, but the defendant was 

forbidden by the court’s earlier grant of the motion in limine from questioning the doctor about 

the decedent’s BAC and therefore did not cross examine him for that purpose. Tr. 887. 

Nor is the State’s and the trial court’s reliance on Rouster, Shinall and Mallett appropriate 

as to relevancy even at the culpability phase of the trial. As this Court recently made clear, these 

cases cannot be relied upon, as the trial court did here, to proclaim evidence concerning 

misbehavior by a decedent contributing to her demise off limits in all instances. Richardson v. 

State, 147 So. 3d 838, 841 (Miss. 2014), reh’g denied (Oct. 9, 2014) (reversing for exclusion of 

evidence of prior bad acts of the decedent and finding that “even if the trial court had based his 

ruling on the law related to use of a victim’s criminal history in self-defense cases, his ruling still 

would have been incorrect.”). 
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Finally, and perhaps most importantly, any evidence that is in any way explanatory of 

how the crime of conviction occurred that the defendant wishes the jury to consider as mitigating 

is admissible as such. Tennard v. Dretke, 542 U.S. 274, 285 (2004) (State cannot bar “the 

consideration of . . . evidence if the sentencer could reasonably find that it warrants a sentence 

less than death. . . . [V]irtually no limits are placed on the relevant mitigating evidence a capital 

defendant may introduce.”) Hence, even if decedent’s intoxication were not relevant to Evans’s 

manslaughter defense at the culpability phase, it was nonetheless admissible to his mitigation 

theory, and he had the right to have the jury know of it. Id. Given the centrality of this evidence 

to his theory of defense at both phases of the trial, the State certainly cannot establish beyond a 

reasonable doubt that it did not contribute to either the conviction or the sentence on appeal here. 

Chapman v. California, 386 U.S. 18, 24 (1967); Gillett v. State, 148 So. 3d 260, 266-67 (Miss. 

2014), reh’g denied (Sept. 18, 2014). Evans’s conviction and sentence must be reversed due to 

the erroneous exclusion of this evidence necessary to presenting his defense at the culpability 

and sentencing phases of the trial. 

B. Denial of Evans’s motions to suppress, and the admission of statements and evidence 

that were the subject of those motions, was error because those motions were heard 

and decided without completion of the competency hearing and adjudication process.  

 

Pre-trial proceedings on the suppression of evidence are obviously “critical stages” of the 

proceedings at which defendant is entitled to the full panoply of fundamental constitutional 

protections. See Ormond v. State, 599 So. 2d 951, 956 (Miss. 1992) (acknowledging that for 

purpose of right to counsel “[a] critical stage arises at any confrontation in which the results 

might affect the course of the later trial”) The fundamental right not to be proceeded against 

unless competent is no less important than the right to counsel at proceedings like a suppression 

hearing which obviously does “affect the course of the later trial.” Id.  

In these proceedings, the defendant himself is often the primary source of information to 
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his counsel about his own state of mind and understanding, and his perception of the 

circumstances, as the statements were given. He may also be the only witness capable of 

presenting this information to the court. Hence, the capacities required of represented defendants 

by Dusky v. United States, 362 U.S. 402, 402 (1960)  and its Mississippi progeny to perceive and 

understand the nature of the proceedings; to rationally communicate with his attorney about the 

case and perhaps most importantly to recall relevant facts and to be able to testify in his own 

defense if appropriate, Hollie, at ¶ 19, are therefore particularly significant at a suppression 

hearing. In the instant matter, however, this critical proceeding was, like the trial itself, 

conducted at a time when Evans’s competency had been determined by the trial court to be in 

question, but without the trial court having heard or adjudicated the issue it had itself raised.  

Prior to the entry of any order directing his examination for competency, Evans filed a 

motion seeking to suppress, inter alia, “any and all statements made by the Defendant while in 

the custody of law enforcement . . . . [and] [a]ny and all tangible evidence consisting of, but not 

limited to, photographs, audio and video tapes . . . or anything that would tend to incriminate the 

Defendant.” C.P. 17-18. Prior to the entry of the orders for evaluation at Whitfield, Evans’s 

counsel filed three additional suppression motions elaborating on the initial one. C.P. 54-55, 62-

64, 120-25. 

Possibly in light of these pending motions, in the orders for evaluation at Whitfield the 

trial court ordered that Whitfield perform not only a general evaluation of Evans’s then present 

competency but also to include in that competency evaluation an assessment of Evans’s 

competency specifically with respect to giving any statements he gave while he was in pretrial 

custody. See Whitfield Exam Order, C.P. 164-67, R.E. pp. 17-20 (ordering assessment of 

Evans’s “mental state on the date of the interview with respect to his competence to waive 

certain rights, including Fifth Amendment rights, and whether or not the Defendant could 
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comprehend the questions posed to him.”), Amended Whitfield Exam Order, C.P. 270-75,  R.E. 

pp. 21-26 (ordering assessment of “his capacity to understand and to knowingly, intelligently, 

and voluntarily waive or assert his constitutional rights.”).
35

  

As is discussed at length in Argument I, above, although the examination was ordered 

and performed by the time the suppression matters were heard, the trial court erroneously failed 

to hold a hearing or make any adjudication of Evans’s competency before conducting further 

proceedings relating to the trial of Evans on the charges against him including that crucial 

hearing. Tr. 300-454, C.P. 726-27, , R.E.pp. 27, 48-49.. Several things as to which suppression 

was sought by way of these motions, or the fruits of those statements or other communications, 

were ultimately admitted into evidence at trial. See Trial Exs. S-4, S-5 (Tr. 690, 719), S-8 (Tr. 

790, 832) S-9, S-10id (Tr. 822-26), S-13 and testimony of Donna Harris (Tr. 842-861). 
36

  

                                                 
35

 The examination at Whitfield was ordered on recommendation of the psychologist originally appointed, 

who determined that “she could not perform the ordered evaluation [and recommended] that [Evans] 

should be evaluated at the forensic unit of the Mississippi State Hospital at Whitfield so that a much more 

thorough evaluation could be conducted.” Tr. 12-14 (reiterated at Tr. 48-50). 

 
36

 Evans’s counsel identified the items sought to be suppressed as “at least seven statements and at least 

four letters,” including 

 

calls to dispatch, calls to Detective Luther, statements given to Detective Luther, and Detective 

Normand. It also includes statements given to law enforcement in Florida. Additionally, there are 

several letters written to Sheriff Garber, Detective Hurt, handwritten letters to John Luther.  

 

Tr. 301-02 (identifying the first of the statements as “a January 5th, 2010 . . . oral statement to John 

Luther.”) Evans’s counsel also identified that the motion addressed a letter Evans wrote the Sun-Herald 

newspaper while he was in custody (introduced into evidence at trial by the State as Trial Ex. S-13 over 

the objection of the defense. Tr. 849-51) and the contents of an oral interview given by him to one of its 

reporters (who testified to those contents at trial, Tr. 842-861) that the Court declined to suppress, as well. 

Tr. 324-26 

 

In addition to the police interview on January 5, 2010, the trial court also ruled on the admissibility of the 

following specific statements: 

 

February 17th, 2010, apparently a videotaped statement made in Florida [ultimately not 

introduced at trial], February 18th, 2010, an audiotape statement made in Hancock county, both 

of those to law enforcement [introduced at trial. Tr. 822-26, Trial Exs. S-9 (audio recording), S-

10id (transcript used while being played at trial)]. And then February 19th, 2010, an audio 
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For the same constitutional reasons as the convictions and sentences resulting from the 

trial itself must be set aside due to the fact that the trial court never heard or adjudicated Evans’s 

competency before those proceedings, so too – on the basis of the authority cited and argued in 

Argument I and incorporated here by reference – the results of the pretrial suppression hearing 

are equally invalid, and, because it resulted in the admission of almost all of the State’s evidence 

against Evans, cannot be deemed harmless and likewise require reversal here. Chapman v. 

California, 386 U.S. 18, 24 (1967), Gillett v. State, 148 So. 3d 260, 266-67 (Miss. 2014), reh’g 

denied (Sept. 18, 2014).   

C. The admission of a gruesome photograph of decedent’s maggot-infested, animal 

predated, skeletal remains lying in the field where they were discovered, and of 

testimony from the pathologist concerning it, was unduly inflammatory and 

unnecessary to establishing any fact at issue. 

 

“Photographs which are gruesome or inflammatory and lack an evidentiary purpose are 

always inadmissible as evidence.” McNeal v. State, 551 So. 2d 151, 159 (Miss. 1989) (relying on 

McFee v. State, 511 So. 2d 130, 135 (Miss. 1987); Miss. R. Evid. 403 and the state and federal 

constitutional right to a fair trial). Mississippi Rules of Evidence 401, 402 and 403 are threshold 

signposts in the relevancy determination, and must always be considered where, as here, a photo 

was objected to as irrelevant and gruesome. See e.g., Snelson v. State, 704 So. 2d 452, 454 (Miss. 

1997) (and cases cited therein). Rule 403 also requires a balancing of probative value against 

prejudicial value for all evidence. Jenkins v. State, 507 So. 2d 89, 92 (Miss. 1987) (referring to 

Rule 403 as the “ultimate filter” for all admissible evidence); Jordan v. State, 728 So. 2d 1088, 

                                                                                                                                                             
recording of, State, you said a ride along [not introduced at trial, but resulting in discovery of the 

body and the photographs introduced as Exs. S-4, S-5, Tr. 690, 719)].  

 

Tr. 321-22. It also considered the admissibility of two of the four letters to law enforcement: a “February 

23
rd

 and 24th, 2010 document. That’s a grievance on one side, a letter to Investigator Luther on the other 

side” [ultimately not used at trial] and a “March 7th, 2010 letter to Investigator Luther which does need to 

be heard,” [introduced at trial by State over the objection of the defense as Trial Ex. S-8, Tr. 790, 832]. 

Tr. 322-23  
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1094 (Miss. 1998); Stringer v. State, 548 So. 2d 125, 133-134 (Miss. 1989).  

Although trial courts have considerable discretion in determining the admissibility of 

photographs, this Court has recently explicitly “overrule[d] any and all precedent to the effect 

that trial judges have no meaningful limits on their discretion to admit photographs at trial.” 

While they do have wide discretion, there are meaningful limits, and they are 

defined by weighing the probative value of the photograph against its prejudicial 

effect and potential to inflame and arouse the passions of the jury. 

 

Bonds v. State, 138 So. 3d 914, 920-21 (Miss. 2014) Thus, when the State seeks to introduce 

gruesome photos of the decedent and/or the crime scene, as it did in the instant matter, Rules of 

Evidence 401 through 403 are clearly in play when an objection citing relevancy and 

gruesomeness is made, as it was here by way of pretrial motion that was heard and denied prior 

to trial, and that was renewed at trial. C.P. 53-54; Tr. 461-62, 718-19. When this Court is called 

upon to review the trial court’s denial of such a motion, it may not simply defer to the trial court. 

Id. at 921. Because the photo in question and the testimony accompanying it was minimally 

probative but had huge potential to “inflame and arouse the passions of the jury,” the trial court’s 

denial of that motion was reversible error. Id.
37

  

Wenda Holling had been reported missing in early January, 2010. Police quickly 

suspected foul play in her disappearance due to questionable use of her credit card after her 

disappearance and began a formal search process. Tr. 305, 777. However, they were 

unsuccessful in locating Holling’s remains in that search effort. Tr. 812-16. The remains were, in 

fact, not discovered by police searchers at all. Rather, over three weeks later, a county road crew 

                                                 
37

 The pretrial hearing was the same one which dealt with the suppression issues discussed in Section B of 

this argument. It is thus also subject to the same invalidity asserted there because it was held without the 

trial court having heard and adjudicated competency before proceeding with it. The arguments of Section 

B are, as to that deficiency, incorporated herein by reference and reversal for admission of evidence 

deemed admissible at such a hearing is sought. The instant argument is presented as an alternative basis of 

error in the admission of the photos and testimony, and Evans does not by raising it waive any other claim 

of error affecting this evidence. 
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saw the remains in a wooded area just off a road they were cleaning and alerted police. Tr. 715-

16. The investigators who responded to the scene took photos of the remains in situ, and the 

State gave notice it intended to introduce one or more of them at trial. Tr. 457-59, Hearing 

(7/31/13) Exs. S-13id, S-14id, S-15id.  

All of these photographs depicted, in varying degrees of close-up and at different angles, 

the partially skeletal remains of the decedent lying in a clearing in a wooded area, with her skull 

and leg and foot bones protruding from clothing, and with scraps of flesh not yet eaten by 

scavenging animals still adhering to the exposed bones. Tr. 457-58. According to the pathologist, 

this did not result from any premortem injuries or the fatal manual strangulation that resulted in 

her demise. Tr. 876-77, 886. Instead, it was the sole result of postmortem decomposition and 

animal predation.  

[the body is] that of an elderly woman lying facedown on the ground. She had a 

pair or set of false teeth near her mouth outside of her body. Her hair was 

separated from her scalp, it was close to the scalp, and she had extensive animal 

biting of her face and neck, the lower extremities. . . . And she had a lot of 

maggots.  

 

Tr. 875-76 (emphasis supplied), R.E. pp. 57-58. 

Evans filed a pretrial motion exclude all such photographs “because the photographs have 

no probative value, are highly prejudicial, have no evidentiary value, and will only serve to 

inflame the jury.” C.P. 54-55. At the pretrial hearing on that motion, Evans’s counsel argued that 

they were all irrelevant to any contested issue, that any relevant matters that might be depicted 

were going to be clearly established by other means and that due to their gruesomeness they 

would unduly inflame and prejudice the jury. Tr. 461-62. Stating that “I do not find any of these 

photographs are particularly gruesome,” the trial court ruled that the photo identified as Ex. S-

13id was “admissible if it can be properly authenticated,” Tr. 463-64, R.E. pp. 59-62. This 

finding cannot be deferred to for two reasons. First, it does not articulate this supporting finding 
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in the way required by this Court. The issue is whether the probative value of such a photo is 

greater than its “potential to inflame and arouse the passions of the jury,” not whether the judge, 

who simply through repeated exposure is undoubtedly inured to the effect of such images, finds 

them gruesome. Bonds, 138 So. 3d at 921. To defer to the judge’s subjective reaction would, 

indeed, be to impose no meaningful limits on the trial court at all, something this Court has 

expressly said is not the law. Id. at 922. 

Second, to permit this photo in evidence is not even consistent with other rulings it 

entered concerning the other two pictures presented to it: It found S-14id to be irrelevant for 

reasons that were applicable to all three of them. Tr. 464. It reserved ruling on the admissibility 

on S-15id until the pathologist testified, though expressing doubt as to its admissibility, again for 

reasons that were equally applicable to all three photos. Tr. 463-65, R.E. pp. 61-62. The fact that 

this photo may have been the least gruesome of the three tendered is not dispositive. Its probative 

value to any issue was minuscule – it depicted only things that had happened to the decedent 

long after the killing and robbery of which Evans was accused. Every fact it did show was amply 

established by other evidence, and none of those facts were in dispute in any event. 

At trial, Hearing Exhibit S-13id was authenticated by one of the investigators who saw 

the body in place and introduced, over Evans’s renewed objection, as Trial Ex. S-5, Tr. 718-19. 

Thereafter, Evans also objected to the testimony by the examining pathologist concerning the 

condition of the body shown in the picture. Tr. 872-75, 878. Although the trial court did prevent 

the jury from hearing testimony concerning the animal predation, Tr. 879, the pathologist was 

allowed to enhance the gruesome impact of the photo by alluding to “post-mortem changes” and 

“postmortem decomposition” of the body. Tr. 881, 883. Admission of the picture, especially in 

light of the pathologist’s testimony about it, was reversible error. McNeal, 551 So. 2d at 159.  

The issue in this case was not whether a crime was committed, or who had died as a 
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result of it. Nor was there any dispute that the decedent had died of manual strangulation. The 

only issues raised by the defense were what the nature of that crime had been (a manslaughter or 

a capital murder, which turned on the Defendant’s and decedent’s intent, not the means by which 

the fatal injury was inflicted) and, at sentencing whether Evans’s alcohol addiction and related 

problems mitigated against, or refuted aggravation allowing, the imposition of a death sentence 

for the crime of capital murder for which the jury ultimately convicted him. Hence any testimony 

or photographs establishing the fact that a crime was committed or the identity of the victim, or 

which related only to changes in the body after the decedent’s death, were probative of facts not 

actually at issue. As this Court held in Sudduth v. State, 562 So. 2d 67 (Miss. 1990), 

photographs of the victim should not ordinarily be admitted into evidence where 

the killing is not contradicted or denied, and the corpus delicti and the identity of 

the deceased have been established. 

 

Id. at 70 (citing cases). Accord Hewlett v. State, 607 So. 2d 1097, 1102 (Miss. 1992). Because 

there was no actual dispute as to any of these issues, the only basis for introduction of these 

photos was the questionable and improper tactic of being able to use gruesome and inflammatory 

evidence of those facts. Bonds, 138 So. 3d at 920. See also Tudor v. State, 299 So. 2d 682, 685 

(Miss. 1974) (“fundamental fairness requires that any defendant should not be subjected to 

testimony and tactics which are highly inflammatory and prejudicial.”)  

In the instant matter, the admission of Trial Ex. S-5, and the pathologist’s testimony 

concerning the fact that it depicted only postmortem changes, served no purpose other than to 

inflame the jury over matters irrelevant to any issues it was considering at either the culpability 

or sentencing phase of the trial. Tudor, supra. at 265. Where the case is capital, trial courts must 

be particularly attentive ensuring that none of the evidence introduced incites the jury to consider 

matters that are not statutory aggravating circumstances as aggravation of the crime. Branch v. 

State, 882 So. 2d 36, 67 (Miss. 2004). Here, the sole statutory aggravation on which the jury was 
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instructed was that “the capital offense was committed for pecuniary gain during the course of a 

robbery.” Tr. 707, R.E. p. 40. While in appropriate cases, photographs of the body “can provide 

graphic proof of the statutory “heinous” aggravating circumstance found in Miss. Code Ann. § 

99-19-101(5)(h),” that aggravating circumstance was not at issue in the instant case. Berry v. 

State, 703 So. 2d 269, 278 (Miss. 1997). Introduction of the photo of Holling’s decomposed, 

maggot-infested and animal-predated remains was clearly inflammatory and irrelevant, and 

requires reversal here. 

D. As a matter of plain error, Evans’s sentence must be set aside because the State violated 

the Constitution and the Mississippi Rules of Evidence by eliciting evidence of otherwise 

inadmissible prior bad acts and criminal convictions from the psychologist appointed by 

the court to do the competency evaluation. 

 

“Fundamental fairness requires that a defendant should not be subjected to testimony and 

tactics which are highly inflammatory and prejudicial. Tudor v. State, 299 So. 2d 682, 685 (Miss. 

1974)). Under both the Mississippi Rules of Evidence and the due process clause of the United 

States Constitution, “proof of a crime distinct from that alleged in an indictment is not admissible 

against an accused.” Palmer v. State, 939 So. 2d 792, 795 (Miss. 2006), Tobias v. State, 472 So. 

2d 398, 400 (Miss. 1985) (citing Mason v. State, 429 So. 2d 569 (Miss. 1983); Tucker v. State, 

403 So. 2d 1274 (Miss. 1981); Allison v. State, 274 So. 2d 678 (Miss. 1973). See also Donald v. 

State, 472 So. 2d 370, 372 (Miss. 1985) (well-settled rule in Mississippi that proof of crime 

distinct from that alleged in indictment is not admissible against accused); Hughes v. State, 470 

So. 2d 1046, 1048-49 (Miss. 1985) (fundamental fairness demands that defendant retain his 

liberty unless proven guilty beyond reasonable doubt on indicted offense and that offense alone 

and proof of other crime is inadmissible). Where evidence in violation of these principles is 

admitted, it is reversible error. Flowers v. State, 773 So. 2d 309, 324-25 (Miss. 2000) (Flowers 

I), Snelson v. State, 704 So. 2d 452 (Miss. 1997); West v. State, 463 So. 2d 1048 (Miss. 1985) 
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(both reversing murder convictions).
 38

  

At the pretrial Omnibus Hearing, the state announced that it was not going to adduce any 

evidence concerning any of Evans’s prior convictions, or any other prior bad acts, for any 

permissible purpose under the Rules of Evidence other than as Rule 609 impeachment if Evans 

elected to testify, which Evans did not do at trial. Tr. 482-88, C.P. 729-30. It identified no 

evidence that it would seek to introduce pursuant to any other Rule of Evidence. At the 

culpability trial, the State was true to its word. However, at the sentencing phase it was not.  

Without giving the requisite notice concerning evidence of prior convictions required by 

Miss. R. Evid. 404(b), and therefore also without triggering the mandatory Rule 403 balancing 

analysis when such evidence is introduced, Pitchford v. State, 45 So. 3d 216, 246 (Miss. 2010), 

the State adduced testimony from Dr. Robert Storer, “the court’s expert,” Tr. 974, concerning the 

details of dozens of arrests, convictions, nol prosses, incarcerations, probation revocations and/or 

convictions for misdemeanors and non-violent felonies, at least 12 of them well more than 20 

years in the past, Tr. 985-88. The information concerning this criminal history did not just 

happen to be in the witness’s possession. It was, as Dr. Storer himself testified, Tr. 985, derived 

from “arrest records” furnished him by the State in connection with the Rule 9.06 competency 

examination, pursuant to the trial court’s order that the state provide Whitfield with a “copy of 

the Defendants prior local arrest, N.C.I.C. or F.B.I. records.” C.P. 165-66 , R.E. pp. 18-19, Tr. 

985.  

Although Evans made no objection when this testimony was adduced, its admission 

violated Evans’s fundamental right to a fair trial, and it must be reversed for plain error despite 

                                                 
38

“[E]ven where evidence of other crimes is admissible under M.R.E. 404(b), it cannot be admitted unless 

it also passes muster under Miss. R. Evid. 403. That is, the risk of undue prejudice must not substantially 

outweigh its probative value.” Ballenger v. State, 667 So.2d 1242, 1257 (Miss.1995). “Rule 403 is the 

ultimate filter through which all otherwise admissible evidence must pass.” Flowers I, 773 So.2d at 318. 
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this failure to object.
 39

 Brown v. State, 986 So. 2d 270, 276-77 (Miss. 2008). See also Dickerson 

v. State, No. 2012-DP-01500-SCT, 2015 WL 3814618, at *12 (Miss. June 18, 2015) (reiterating 

that Rule 404(b) “does not eliminate the Court’s authority to recognize plain error.”) 

As this Court has recognized, evidence of a defendant’s prior convictions is by its very 

nature inherently prejudicial. Gillett v. State, 148 So. 3d 260, 266-67 (Miss. 2014), reh’g denied 

(Sept. 18, 2014). When it is erroneously admitted at a capital penalty phase proceeding where it 

could have improperly contributed to a jury finding of aggravation warranting a death sentence 

and outweighing mitigation, the admission of such evidence violates the process clause. Brown v. 

Sanders, 546 U.S. 212, 221 (2006). See also Gillett, supra, at 267 (citing Chapman v. California, 

386 U.S. 18, 23-24 (1967), and Stringer v. Black, 503 U.S. 222, 229 (1992) and finding that such 

evidence certainly could not meet the constitutional requirement that the State demonstrate 

harmlessness beyond a reasonable doubt established by Chapman). Even where the law places 

the burden on the defendant to establish prejudice, this Court has also recognized erroneous 

admission of prior conviction evidence to be prejudicial enough to warrant setting aside a 

conviction and sentence. See, e.g. Sea v. State, 49 So. 3d 614, 618 (Miss. 2010) (finding that Sea 

had shown sufficient “prejudice” to establish ineffective assistance of counsel merely by 

showing that counsel had allowed such evidence to be adduced). 

None of this extremely damaging “lengthy history” of Evans nonviolent criminal conduct 

and interaction with the justice system was admissible in support of the State’s proof of 

aggravation. Tr. 988. The State is limited to proving, and asking the jury to consider, eight 

enumerated statutory aggravators as aggravation rendering the defendant eligible for a death 

                                                 
39

 In addition to the State’s about face from its pretrial commitments which may have caught the defense 

off guard, this case is also not one where the trial court always required invitation by a party to correct 

error. It had previously demonstrated itself to be proactive in sua sponte in raising matters that could 

affect the fairness of the trial. See, e.g., Tr. 328-29 (requiring redaction not asked for by defense from 

otherwise admissible defendant statement). See also Argument I, above, describing trial judge’s extensive 

involvement with the logistics of the Rule 9.06 examination.  
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sentence. Miss. Code Ann. § 99-19-101(5), Balfour v. State, 598 So. 2d 731, 748 (Miss. 1992) 

(trial court erred when it allowed the prosecutor to repeatedly explore the non-statutory 

aggravator of the appellant’s propensity for future crimes). It chose in the instant matter to have 

the jury consider only one: that “the capital offense was committed for pecuniary gain during the 

course of a robbery.” C.P. 707, R.E. p. 40. None of the evidence of prior bad acts was admissible 

to support the sole statutory aggravating circumstance on which the jury was instructed because 

not one of the only two statutory aggravators that permit the jury to consider, and be given 

competent proof of, certain kinds of prior criminal convictions was offered by the State. See 

Miss. Code Ann. § 99-19-101(5)(a)(b) (capital murder committed while under sentence of 

imprisonment, and capital murder committed by a person previously convicted of a violent 

felony, respectively).
40

  

Nor would this information have been admissible had it been offered by the State to 

establish any sort of general bad character of the defendant in connection with sentencing. Miss. 

R. Evid. 403, 404(b), Stringer, 500 So. 2d at 941, 946 (Miss. 1986) (affirming capital murder 

conviction but reversing sentence due to errors and “a series of ‘near-errors’ which effectively 

killed any chance that Stringer could receive a fundamentally fair sentencing trial,” including in 

the latter category the inadmissible prior bad acts and misdemeanor offenses that supported 

improper voir dire and closing that nullified defendant’s mitigation.). The defense did not submit 

any evidence whatsoever of Evans’s purported good character that would warrant such a 

response.  

Even if there were a basis to admit evidence of the convictions themselves for any 

                                                 
40

 Competent evidence to prove an admissible conviction must come from the court of conviction, not, as 

was the case in the instant matter, by testimony of someone who has learned of the alleged criminal 

conduct only from an “arrest record.” Tr. 985. The preferred method of proof is a certified copy of the 

judgment of conviction, but a court’s docket entry establishing the existence of that judgment of 

conviction is also acceptable. See Stringer v. State, 500 So. 2d 928, 942 (Miss. 1986). 
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purpose at all, Dr. Storer’s testimony about the details of the offenses and his punishment for 

them was clearly inadmissible. “Inquiry into the details of prior convictions is improper.” 

Stringer, 500 So. 2d at 842 (citing Allison v. State, 274 So. 2d 678 (Miss. 1973); Mangrum v. 

State, 232 So. 2d 703 (Miss. 1970)). Similarly, even where criminal conduct may be admissible 

under the one of the limited purposes allowed by the Mississippi Rules of Evidence, arrests, 

charges that were nolle prossed, probation violations, and the durations and places of 

incarceration are generally inadmissible as irrelevant and unduly prejudicial and inflammatory. 

See, e.g. Spraggins v. State, 606 So. 2d 592, 598 (Miss. 1992). 

The fact that the defense asked Dr. Storer, in general terms, if the addiction and substance 

abuse problems that the psychologist was explaining to the jury had resulted in earlier “run-ins” 

with the law did not open the door to this torrent of prejudicial detail about those run-ins. It is, of 

course, a possible open door to the State rebutting mitigation testimony where the witness has 

not accounted for, or had knowledge of, contradictory information that made that testimony 

untrue. See, e.g. Batiste v. State, 121 So. 3d 808, 862 (Miss. 2013) (allowing State “to rebut 

mitigating evidence through cross-examination, introduction of rebuttal evidence or by 

argument” by challenging witnesses who claimed Batiste to be of unqualified good character 

with evidence of a prior conviction of fraud). Ross v. State, 954 So. 2d 968, 1006 (Miss. 2007) 

(offering evidence suggesting defendant was a “good prisoner” in detention opened door to cross 

examination of both defendant and a third party witness on his earlier escape attempts and 

contraband manufacture while incarcerated); Stringer, 500 So. 2d at 941 (finding existence of 

prior convictions to be appropriate rebuttal to testimony that defendant had no prior criminal 

history).  

In the instant case, there was, however, nothing to be rebutted or impeached. Evans put in 

no evidence of affirmatively good character. He did not contend that he would be a model 
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prisoner or claim that he had no prior criminal history. The witness had in fact affirmatively 

acknowledged that he believed the lifelong substance problems were mitigating even though 

Evans had a “lengthy history” of run-ins with the law, and agreed that he was aware of that 

history because of the documents furnished him by the prosecuting attorney. Tr. 969-70, 984. 

Moreover, whatever invitation to respond may have been extended by a defendant in his own 

examination of a witness, the right to rebut or impeach “may not exceed the invitation extended.” 

Stewart v. State, 596 So. 2d 851, 853-54 (Miss. 1992) (citing Blanks v. State, 547 So. 2d 29 

(Miss. 1989)). In this case, even had there been such an invitation extended, the evidence 

adduced clearly exceeded it.  

In Stewart, a cocaine sale case, the defendant testified in his own defense and denied 

selling cocaine, but also said, in response to a question from counsel, that he had never seen 

cocaine except on TV. The State responded with both cross-examination and extrinsic evidence 

providing details of multiple instances where the defendant had possessed or concealed (though 

no evidence that he had ever previously sold) cocaine not involved in the charged crime. This 

Court acknowledged that Stewart’s statement opened the door to rebuttal (or as the trial court 

had phrased it, “opened the door himself and [the prosecutor] can drive the truck through it, it’s 

just how big a truck I’m going to let through the door”). Nonetheless, this Court reversed the 

conviction because “we think the [trial court] let through the door a truck far larger than the law 

allows.” Stewart, 596 So. 2d at 854 (internal quotation marks omitted). 

In the instant case, if any doors were opened at all by the defense eliciting the witness’s 

acknowledgement that Evans had previously had run-ins with the law (which the witness had 

accurately characterized as substance abuse-related) the truckload of details about dozens of such 

run-ins and the punishments for them was clearly “a truck far larger than the law allows.” 

Evans’s sentence must be set aside as a consequence. 
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V. EVANS’S CONVICTION AND SENTENCE MUST BE REVERSED BECAUSE OF THE PROSECUTOR’S 

MISCONDUCT IN MAKING CONSTITUTIONALLY PROPER AND PREJUDICIALLY INFLAMMATORY 

CLOSING ARGUMENTS  

 

Evans did not testify at either the culpability or penalty phase proceedings. At the 

culpability phase, the State introduced one of Evans’s in-custody statements and a letter sent by 

him to a newspaper reporter admitting to having killed the decedent, Wenda Holling. Trial Exs. 

S-9, S-10id and S-13. In none of these exhibits did Evans ever ask that he be shown “mercy.” 

The reporter was also called as a witness by the State, and repeated from the stand Evans’s 

admissions of, and his remorse for, having killed Holling, but at no time reported that he had 

sought mercy from her or anyone else. Nor did she suggest that he was entitled to mercy from 

anyone, or solicit it from anyone on his behalf. Tr. 842-61. Evans did not call any witnesses at 

the culpability phase. 

The culpability phase evidence was reintroduced at the penalty phase as the State’s only 

evidence at that phase. Tr. 995-96. Evans called two expert psychologists to testify about his 

lifelong alcohol use and related matters offered as mitigation for the crime of conviction, but 

again, neither of those witnesses reported that Evans had sought “mercy” for having killed 

Holling or themselves solicited mercy from the jury on his behalf. Tr. 956-1007. 

Nor, at any point in either the culpability or penalty trials, did Evans’s counsel ever ask 

the jury to show “mercy” or even sympathy to Mr. Evans, whether in their opening or closing 

remarks. See Tr. 698-99 (brief culpability phase opening, citing dispute between the parties and 

Evans’s intoxication as basis to return verdict of guilt of manslaughter, not capital murder), Tr. 

932 (culpability phase closing, simply asking the jury to remember that Evans was drunk at the 

time of the events in question and to “apply the law as the judge has given you and give due 

consideration to all of the evidence in front of you”). Nor was mercy or sympathy mentioned by 

defense in their penalty phase other than as a shorthand for paying attention to the anticipated 
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evidence of mitigation, not as something the jury would exercise out of sympathy for the 

defendant. Tr. 954.  

Indeed, in their closing arguments Evans’s counsel assiduously avoided even the mention 

of mercy in any context. They asked the jury only to take a “more measured and balanced 

approach to the understanding of the motive of the conduct,” Tr. 1042. Counsel asked only that 

the jury weigh the evidence of his difficult childhood, lifelong alcohol dependency, and his 

heightened emotional state and drunkenness at the time of the crime as mitigation of the crime, 

not as mercy or forgiveness for it, Tr. 1043-44. Although they asked the jury to consider that 

Evans had admitted to the crime, and expressed remorse for it, and no time did they suggest that 

this warranted either mercy or sympathy – simply that it weighed against the aggravation the 

State had presented. Tr. 1044-46 

 Nonetheless, affirmatively misstating repeatedly to the jury that Evans had himself asked 

them for mercy at some time during the trial, the prosecutors, in their closing arguments at both 

stages of the proceedings, improperly exhorted the jury repeatedly to show Evans “the same 

mercy” as he showed Wenda Holling. See Tr. 935 (culpability phase) (“What mercy did he show 

Wenda Holling? I ask you, ladies and gentlemen to show him the same mercy that he showed 

her.”); Tr. 937 (culpability phase) (“give him the same mercy he showed her . . . find him guilty 

of capital murder); Tr. 1049 (penalty phase) (“What mercy did he show Wenda Holling. What 

mercy did he show her family?”).  

At the penalty phase, the district attorney combined this with two particularly improper 

additional arguments. First, he combined that exhortation with one akin to an improper golden 

rule argument, and invited the jury to join him in thinking about “the last images of [Wenda 

Holling’s] life” and  

Go[ing] back . . . and wonder[ing] one thing. What were her [Wenda Holling’s] 

thoughts at that time? So much yesterday we spent time talking about this 
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defendant, his life, but what were hers at the age of 70 as the breath left her body 

in the last moments on that day. What were her thoughts of John, of Barbara, her 

family, or even the defendant asking why, how could you . . . 

 

Tr. 1048. And, perhaps most egregiously, he combined those improper and inflammatory 

exhortations with a direct comment on the fact that Evans had not testified, and asked, “What 

mercy did he show today?” Tr. 1049. 

Although Evans’s counsel made no contemporaneous objection to these arguments, these 

arguments were so improper that they must be reviewed by this court for plain error.  

[E]ven in the absence of a contemporaneous objection, we will review on appeal a 

claim that a prosecutor made an improper . . . argument “if the argument is so 

‘inflammatory’ that the trial judge should have objected on his own motion.” Id. 

(quoting Payton v. State, 785 So. 2d 267, 270 (Miss. 1999) (quoting Gray v. State, 

487 So. 2d 1304, 1312 (Miss. 1986) (quoting Griffin v. State, 292 So. 2d 159, 163 

(Miss. 1974)). 

 

O’Connor v. State, 120 So. 3d 390, 399 (Miss. 2013), reh’g dismissed (Sept. 12, 2013). Indeed, 

in the instant matter, the failure of the trial judge to act to put a stop to these arguments is 

particularly worthy of appellate review. As is noted elsewhere in this brief, the trial judge in this 

matter had been particularly proactive in correcting what it believed to be default on the part of 

both counsel all stages of the case. These efforts ranged from making unsought redactions to 

statements that it approved for admission into evidence, e.g., Tr. 328-29, to minutely directing 

the counsels’ activities in connection with locating doctors to perform, obtaining records for, and 

even querying Evans personally concerning his participation in, the Rule 9.06 competency 

evaluation, e.g. Tr. 31-35, 41-43, 47, 66-69, 71, 98-100, 116-118, 173-80, 218-20, C.P. 165-66, 

238-42, 281, to making sua sponte changes not affirmatively sought by either party to the 

parties’ proposed jury instructions, e.g. Tr. 902, 1027-28.
 
This Court is thus fully warranted in 

considering this issue as a matter of plain error, and reversing because these improper arguments 

in and of themselves deprived the defendant of a fair trial and should have been corrected by the 

trial court “on its own motion.” O’Connor, 120 So. 3d at 399.  
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E. The improper arguments by the State require reversal of at least the sentence because 

they were inflammatory and unduly prejudicial, and invited the jurors to place themselves 

in the place of the victim and exact vengeance on her behalf. 

 

A fundamentally fair trial requires that jurors arrive at their verdicts without undue 

influence or prejudice from prosecutorial misconduct. See Donnelly v. DeChristoforo, 416 U.S. 

637, 639 (1974). Hence, in making closing arguments to a jury “prosecutors are not permitted to 

use tactics which are inflammatory, highly prejudicial, or reasonably calculated to unduly 

influence the jury. Hiter v. State, 660 So. 2d 961, 966 (Miss. 1995).” Sheppard v. State, 777 So. 

2d 659, 661 (Miss. 2000). Such arguments are prohibited because they have the “natural and 

probable effect” of distracting jurors from their duty to arrive at a verdict without considerations 

that “create unjust prejudice against the accused so as to result in a decision influenced by the 

prejudice so created. Ormond v. State, 599 So. 2d 951, 961 (Miss. 1992).” Sheppard, supra, at 

661. All of the State’s exhortations at both phases of the trial did this in one fashion or another 

and require reversal as a consequence.  

One significant way to create an unjust prejudice is to exhort jurors to replace the 

required objective view of the law and evidence their oath requires them to take with a subjective 

one based on the jurors’ own fears or emotions. This is because ‘[e]xperience teaches that men 

are usually not impartial and fair when self interest is involved.” Outerbridge v. State, 947 So. 2d 

279, 285 (Miss. 2006). See e.g. Holliman v. State, 79 So. 3d 496, 500 (Miss. 2011) (reversing for 

improper “golden rule” argument having such effect). The prosecutor’s penalty phase argument 

inviting the jurors to join him in reliving the decedent’s last moments and speculating on her 

thoughts as she died is the substantial equivalent of the kind of direct “golden rule” exhortation 

that required reversal in Holliman.  

At the culpability phase, such arguments, indeed any talk of mercy, or the subjective 

feelings of either the defendant or the decedent, are entirely irrelevant to the jury’s endeavor, and 
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are thus particularly improper. Nonetheless, the fact that evidence of guilt in the instant matter 

was strong might render such error harmless if this argument were only used at the guilt phase. 

See, e.g. Outerbridge, 947 So. 2d at 285-86 (finding an improper golden rule argument was “was 

sufficiently insignificant in the overall context of the case before us”).  

It cannot, however, be deemed harmless at the penalty phase, where the endeavor is to 

allow the jury to weigh the aggravating and mitigating circumstances and arrive at a sentencing 

verdict free from personal passion and prejudice either for the decedent or against the defendant. 

In that context, anything that “incites” the jury to consider improper matters in aggravation of the 

crime is prohibited. See Branch v. State, 882 So. 2d 36, 67(Miss. 2004) (requiring that even 

victim impact testimony must be presented in such a way that it does not do so).
 41

 Even had the 

single mention of “mercy” by Evans’s counsel in his penalty phase opening, Tr. 954, not been 

immediately corrected to being a request simply to vote for life due to the expected mitigation 

evidence of acceptance of responsibility and remorse, it would not be sufficient invitation to a 

jury to relive in their own minds the decedent’s last moments before she died. Id. at 500 

(reversing, even though the words “put yourself in her place” were not directly uttered, because 

the argument “essentially requested that each juror put himself or herself in the place of [the 

decedent] during the fatal altercation.”). Moreover, to the extent that the defense counsel may 

have felt it necessary to make this single allusion to the word mercy, it was only in response to 

the prosecutor’s having done so long before the defense had argued anything at all. Tr. 935. 

                                                 
41

 The jury here had not been instructed on the “especially heinous, atrocious or cruel” aggravator. Miss. 

Code Ann. § 99-19-101(5)(i) (formerly (h)), the only statutory aggravator that permits the experience of 

the decedent at the time of his or her death to be considered, and even then only within strictly 

constrained ways. Maynard v. Cartwright, 486 U.S. 356, 361-65 (1988); Brown v. State, 798 So.2d 481, 

501 (Miss. 2001); Clemons v. State, 593 So.2d 1004, 1005 (Miss. 1992). Hence, there was no legitimate 

basis for any sentencing argument concerning the decedent’s “feelings” or “thoughts” at the moment of 

her death, much less an exhortation to the jury to put themselves in her place and speculate what those 

feelings and thoughts were. See West. v. State, 725 So. 2d 872, 883 (Miss. 1998) abrogated on other 

grounds by Jackson v. State, 860 So. 2d 653 (Miss. 2003). 
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This Court has never addressed the question of whether the State’s argument at the 

penalty phase to “show the defendant the same mercy as he showed the victim” is improper per 

se in the same way a “golden rule” or “send a message” argument is. However at least where, as 

here, such argument is uninvited – i.e. the defendant only requested that the jury to return a 

sentence less than death due to affirmative evidence of mitigation or remorse, not out of mercy – 

several of our sister jurisdictions have found this to be improper and reversible. See, e.g. Thomas 

v. State, 120 Nev. 37, 48-49, 83 P.3d 818, 826 (2004) (citing Lesko v. Lehman, 925 F.2d 1527, 

1545 (3d Cir.1991) and concluding that mere request to “spare” the defendant’s life was not an 

invocation of mercy or sympathy sufficient to open the door to such argument); State v. Bigbee, 

885 S.W.2d 797, 812 (Tenn. 1994) (referring to that argument as a “thinly veiled appeal to 

vengeance” and vacating death sentence that resulted). See also Rhodes v. State, 547 So. 2d 

1201, 1206 (Fla.1989) (finding that the prosecutor’s argument that jury show defendant same 

mercy shown to the victim on the day of her death was “an unnecessary appeal to the sympathies 

of the jurors, calculated to influence their sentence recommendation.”)  

Although there are other jurisdictions that do not consider this kind of argument 

improper,
42

 the approach taken by Tennessee, Florida, and Nevada in finding it improper is fully 

consistent with this Court’s more general recognition that it is “improper for the State to 

effectively encourage the jury to weigh the value of the life of the accused against the value of 

the life of the victim.” Foster v. State, 639 So. 2d 1263, 1302 (Miss. 1994). 

                                                 
42

In Kansas, juries are affirmatively instructed to consider mercy, Kansas v. Marsh, 548 U.S. 163, 176 

(2006). Therefore, the Kansas courts do not deem such arguments per se improper. But the Kansas courts 

do recognize that they are proponents of one side of a jurisprudential split, and that “[t]here is some 

dispute over whether it is improper for a prosecutor to argue to a sentencing jury that they should show a 

defendant the same mercy that the defendant gave to the victim.” State v. Kleypas, 272 Kan. 894, 1110, 

40 P.3d 139, 286 (2001) (citing People v. Ochoa, 19 Cal.4th 353, 464–66, 79 Cal.Rptr.2d 408, 966 P.2d 

442 (1998); State v. Summit, 454 So.2d 1100, 1108–09 (La.1984); Com. v. Hackett, 558 Pa. 78, 93–94, 

735 A.2d 688 (1999) as also permitting the use of such argument) 
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F. At the penalty phase, these inflammatory remarks were joined with an explicit and highly 

prejudicial comment on the defendant’s failure to testify. 

 

Even if this Court does not join those of Tennessee, Florida, and Nevada and conclude 

that a “show the same mercy” argument is inherently improper in the same way that a Golden 

Rule or send-a-message argument is, it must nonetheless reverse the sentence in the instant 

matter. This is because the prosecutor’s sentencing phase argument on this point also expressly 

referred to Evans’s failure to testify in his own defense. 

Under the United States and Mississippi Constitutions, the defendant’s right to testify, or 

not, is a foundational right. If his election is not to testify, therefore, that election may not be 

commented upon by the prosecution. Griffin v. California, 380 U.S. 609, 615 (1965) (the 

Fourteenth Amendment, forbids . . . comment by the prosecution on the accused’s silence).  

Direct comment on a defendant’s failure to testify is not allowed and constitutes 

reversible error. Livingston v. State, 525 So. 2d 1300, 1305-08 (Miss. 1988), 

Bridgeforth v. State, 498 So. 2d 796, 797-8 (Miss. 1986). Prosecutors are also 

forbidden from referring to a defendant’s failure to testify “by innuendo and 

insinuation.” Wilson v. State, 433 So. 2d 1142, 1146 (Miss. 1983). 

Jimpson v. State, 532 So. 2d 985, 991 (Miss. 1988). Simple reference to the absence of any 

defense to the State’s evidence does not conflict with this principle. Wright v. State, 958 So. 2d 

158, 165 (Miss. 2007) (citing United States v. Robinson, 485 U.S. 25 (1988). However, the 

prosecutor’s rhetorical question asking “[w]hat mercy did [Evans] show today?” was a direct 

comment on Evans’s silence during the penalty phase of the trial. Tr. 1049. As such, it was a 

violation of due process for the trial court to have left that comment uncorrected, and that 

constitutional error must be corrected by this Court as a matter of plain error.  

 For all of the foregoing reasons, therefore, this Court must vacate at least the death 

sentence obtained through these unconstitutional means, and remand this case for a new trial at 

least as to sentence.  
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VI. THE TRIAL COURT DEPRIVED EVANS OF HIS CONSTITUTIONAL RIGHTS AT THE CULPABILITY PHASE 

OF THE TRIAL BY REFUSING HIS REQUESTED MANSLAUGHTER INSTRUCTIONS AND GRANTING THE 

STATE’S REQUESTED INSTRUCTIONS ON “ONE CONTINUOUS TRANSACTION” AND VOLUNTARY 

INTOXICATION. 

 

In the instant matter, the trial court refused the lesser-included offense of manslaughter 

and related instructions propounded by the defendant. Tr. 914. It also erroneously granted 

instructions on one continuous transaction and voluntary intoxication proposed by the State. Tr. 

902-04, 908-09. The former error was preserved simply by Evans’s proffer of the proposed 

instructions.  

An error concerning the refusal of jury instructions is procedurally preserved by 

the mere tendering of the instructions, suggesting that they are correct and asking 

the Court to submit them to the jury. 

 

Neal v. State, 15 So. 3d 388, 408 (Miss. 2009). On the latter errors, Evans objected to the giving 

of the State’s voluntary intoxication instruction, but was overruled by the Court. Tr. 908-09, 

thereby also preserving that error for review. 

 Although Evans did not interpose an objection to the Court’s giving the one continuous 

transaction instruction, that instruction went directly to the elements of the crime of conviction. 

Error that deprives the jury of proper instruction on the “essential elements of the crime is 

‘fundamental’ error.” Screws v. United States, 325 U.S. 91, 107 (1945). Review, and reversal, is 

required even where the defendant has taken no action to preserve the right. Harrell v. State, 134 

So. 3d 266, 270 (Miss. 2014), reh’g denied (Apr. 3, 2014) (“[T]he trial court is ultimately 

responsible for rendering proper guidance to the jury via appropriately given jury instructions, 

even sua sponte.”); Hunter v. State, 684 So. 2d 625, 636 (Miss. 1996) (citing Henderson v. State, 

660 So. 2d 220, 222 (Miss. 1995); Neal v. State, 451 So. 2d 743, 757 n. 9 (Miss. 1984), Watson 

v. State, 465 So. 2d 1025, 1031 (Miss. 1985). It is also error that, if it is found, cannot be deemed 

harmless. Harrell, 134 So. 3d at 275.  
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A. Denial of Evans’s manslaughter and related lesser-included offense instructions deprived 

him of his right to present a defense and his right to a jury trial. 

 

Evans’s principal defense at the culpability phase was that the crime committed was not 

capital murder, but rather a manslaughter that happened when the parties got into a heated 

dispute over whether Holling would continue to provide him funds to continue his drinking. T. 

698-99. In support of this defense, which he is statutorily entitled to raise, Miss. Code Ann. § 97-

3-19(3), Evans sought, but was denied, an instruction on heat of passion manslaughter as a 

lesser-included offense of capital murder. C.P. 647, 655 (Proposed Instruction D-3), 652-52, 

656-57 (Proposed Instruction D-4).
 43

 The heat of passion manslaughter instruction was refused 

by the trial Court on grounds that also applied to the balance of the defendant’s theory of the  

defense instructions. Tr. 914.
44

  

The trial court cited two bases for refusing these instructions. Both interfered with 

Evans’s constitutionally protected right to present a defense. Holmes v. South Carolina 547 U.S. 

319 (2006); Boyde v. California, 494 U.S. 370, 379, (1990)  (citing Mills v. Maryland, 486 U.S. 

367 (1988); Crane v. Kentucky, 476 U.S. 683 (1986); California v. Trombetta, 467 U.S. 479, 485 

(1984); Chambers v. Mississippi, 410 U.S. 284, 302 (1973) (all recognizing the right to present a 

                                                 
43

 In light of this statute, upholding the trial court’s refusal of these instructions also presents issues 

regarding separation of powers, since for this Court to do so would transgress the legislature’s exclusive 

law-making authority. See Little v. Miss. Dep’t of Transp., 129 So. 3d 132, 138 (Miss.2013) (noting that 

this Court “should not place [itself] in the position of changing the substantive law enacted by the 

Legislature.”); Tallahatchie Gen. Hosp. v. Howe, 49 So. 3d 86, 92 (Miss.2010) (stating that this Court has 

a “constitutional mandate to faithfully apply the provisions of constitutionally enacted legislation.”); Finn 

v. State, 978 So. 2d 1270, 1272–1273 (Miss.2008) (mentioning that the Legislature “alone has the power 

to create and modify statutes. It is not the province of the Court to insert requirements where the 

Legislature did not do so.”); Stockstill v. State, 854 So. 2d 1017, 1022–23 (Miss.2003) (“It is not the duty 

of this Court to add language where we see fit.”)).  

44
 Evans also made efforts to have the jury instructed on the lesser-included offenses of excusable 

homicide due to sudden provocation, and on non-capital murder, C.P. 663 (Proposed Instruction D-9), Tr. 

919-22. The State also tendered its own proposed instructions on manslaughter and murder in response. 

C.P. 643-44, Tr. 908-15, 919. After the trial court refused the manslaughter instruction for legal reasons 

equally applicable to the other lesser-included offenses, the remaining instructions were withdrawn by 

their proponents as moot. Tr. 918-19, 923-24.  
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defense as “fundamental”); Brown v. State, 39 So. 3d 890, 899 (Miss. 2010), Maye v. State, 49 

So. 3d 1124, 1129 (Miss. 2010); Banyard v. State, 47 So. 3d 676, 687 (Miss. 2010); Walker v. 

State, 913 So. 2d 198, 235 (Miss. 2005); Manuel v. State, 667 So. 2d 590, 593 (Miss. 1995) 

(recognizing this as a fundamental federal right). 

First, the trial court found that, although Evans stated in one of the statements in evidence 

that he lost control after Holling provoked the dispute, he had in other statements stated that he 

had preplanned the killing. It found that existence of this contradictory evidence “pretty much 

takes this out of the realm of any hint of a manslaughter-type instruction” and therefore refused 

the instruction sought. Tr. 913, 914. This disregards this Court’s long established rule that, as a 

matter of due process, 

“[a] criminal defendant has a right to assert alternative theories of defense, even 

inconsistent alternative theories.” Reddix v. State, 731 So. 2d 591, 593 (Miss. 

1999) (citing Love v. State, 441 So. 2d 1353, 1356 (Miss. 1983)). This Court also 

has stated that “[i]n homicide cases, the trial court should instruct the jury about a 

defendant’s theories of defense, justification, or excuse that are supported by the 

evidence, no matter how meager or unlikely.” Evans v. State, 797 So. 2d 811, 815 

(Miss. 2000) (quoting Manuel v. State, 667 So. 2d 590, 593 (Miss. 1995). 

 

Brown, 39 So. 3d at 899 (2010) (reversing conviction for denial of instruction necessary to 

defense) (emphasis supplied).  

The trial court’s refusal of the manslaughter instruction simply because the evidence was 

contradictory and meager in support of it violated Evans’s fundamental right to present a defense 

recognized by the United States Supreme Court. 

Whether rooted directly in the Due Process Clause of the Fourteenth Amendment 

or in the Compulsory Process or Confrontation clauses of the Sixth Amendment, 

the Constitution guarantees criminal defendants a meaningful opportunity to 

present a complete defense.  

 

United States v. Scheffer, 523 U.S. 303, 329 n. 16 (1998). See also Crane, at 690. Instructional 

discretion or any other application of state law principles or rules that interferes with a criminal 

accused’s ability to exercise this right, or any other constitutional right, must give way to the 



 

 

 
 

 

84 

Constitution. Holmes 547 U.S. at 324 (Noting that the right to present a defense is 

unconstitutionally abridged by evidence rules that infringe upon a weighty interest of the accused 

and are arbitrary or disproportionate to the purposes they are designed to serve.); Chambers, 410 

U.S. at 302.  

 The refusal of the instruction because of the existence of conflicting evidence also ran 

afoul of this Court’s own longstanding jurisprudence which has safeguarded the right to theory 

of defense instructions by resolving any doubts about granting a requested theory of defense 

instruction in favor of the accused. Davis v. State, 18 So. 3d 842, 847 (Miss. 2011) (citing 

Stringfellow v. State, 595 So. 2d 1320, 1322 (Miss. 1992)). The trial court, by concluding that 

contradictory evidence nullified Evans’s right to the instruction he sought, transgressed this 

principle, and effectively shifted the burden to Evans to prove that he was not guilty of capital 

murder in order to even have the jury instructed on his lessened-culpability homicide theory of 

defense, which is also unconstitutional for the same reasons as the other basis for the trial court’s 

ruling was. 

The second basis advanced by the trial court for denying the requested theory of defense 

instructions was that Evans had not “argued that no robbery occurred.” Tr. 913. In so doing, the 

court explicitly relied upon “the current case law” that in effect makes any homicide – even an 

accidental killing – capital murder as long as it occurs in temporal proximity to a capitalizing 

felony, and therefore precludes any lesser-included homicide instruction. Tr. 914. To the extent 

that this Court’s decisions in Batiste v. State, 121 So. 3d 808 (Miss. 2013) and, more recently, 

Ronk v. State, ---- So. 3d --- (Miss. 2015), No. 2011-DP-00410-SCT, 2015 WL 2168283 (Miss. 

May 7, 2015), reh’g denied (Sept. 17, 2015), support this second basis, they should be revisited, 

and overruled.  

Those decisions, and the trial court’s ruling here to the extent it was based on the 
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principles undergirding them, violate not only the due process principles articulated above, but 

also transgress Evans’s fundamental rights as a criminal accused to the presumption of innocence 

and the State’s constitutional burden of establishing guilt beyond a reasonable doubt. By denying 

the lesser-included offense instruction because of evidence of a capitalizing felony – evidence 

which the jury may reject, even if the defendant put on no evidence to contradict it 
45

 – the trial 

court created an impermissible irrebuttable presumption as to an element of the crime in 

establishing criminal liability. Sandstrom v. Montana, 442 U.S. 510, 519-20 (1979) (citing 

United States v. United States Gypsum Co., 438 U.S. 422, 430 (1978)); In re Winship, 397 U.S. 

at 364; Morrisette 342 U.S. at 249). Indeed, in contrast to the trial court here and the decisions on 

which it purported to rely, this Court has recently reiterated this principle and held that any jury 

instruction that permits a jury to presume the existence of any element of a crime violates the due 

process clause of the United States Constitution, even where the defendant has admitted to the 

acts constituting the crime. Reith v. State, 135 So. 3d 862, 865-66 (Miss. 2014).  

The trial court, however, has construed this Court’s precedent to preempt a defendant 

from any theory of lessened-culpability homicide, so long as the State presents some evidence of 

an undergirding felony, even though the legislature has clearly and unequivocally authorized 

otherwise. Miss. Code Ann. § 97-3-19(3). This is inconsistent not only with due process for the 

reasons set forth above, but also with the fundamental right under both the Sixth Amendment and 

Article 3 § 26 of the Mississippi Constitution to have all facts relevant to the elements of the 

crime determined in the first instance by a jury. Apprendi v. New Jersey, 530 U.S. 466, 482 

(2000) See also Tillis v. State, 43 So. 3d 1127, 1135 (Miss. 2010) (Kitchens, J., concurring in 

                                                 
45

 “[I]n a criminal prosecution, the jury may accept the testimony of some witnesses and reject that of 

others, and may accept in part and reject in part the testimony of any witnesses, or may believe part of the 

evidence on behalf of the state and part of that for the accused, and the credibility of such witnesses is not 

for the reviewing court, but only for the jury.” Brown v. State, 796 So. 2d 223, 227 (Miss. 2001). 
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part and dissenting in part). 

Because Evans was not allowed to have the jury instructed on his theory of defense, his 

conviction was obtained in violation of the foregoing principles. That conviction must therefore 

be reversed, and his case remanded for a new trial due to this instructional error. 

B. The trial court constitutionally erred in granting the State’s requested voluntary 

intoxication and one continuous transaction instructions.  

 

Although Evans did adduce evidence that he was actually intoxicated at the time of the 

crime at the culpability phase of the trial, its purpose then was to support the existence of the 

lesser-included offense of manslaughter that the trial court erroneously refused to give. Neither 

Evans nor any other witness made any claim that that intoxication exonerated him from all 

criminal responsibility or rendered him incapable of knowing right from wrong (the standard for 

an insanity defense) at the time he killed Wenda Holling. Indeed, the Omnibus Order expressly 

noted that no such issues were raised by the defendant. C.P. 732. Nonetheless, the State obtained, 

over Evans’s objection, a “voluntary intoxication” instruction. Tr. 908, C.P. 619 (Proposed 

Instruction S-7, given as culpability Instruction 10).
46

 This was error. 

The purpose of the “voluntary intoxication” instruction is to execute the holding of 

McDaniel v. State, 356 So. 2d 1151 (Miss. 1978). It is “to remove voluntary intoxication as a 

                                                 
46

 The instruction, which is essentially a corrective against a claim that voluntary intoxication exonerates 

one from criminal liability in the same fashion as insanity does, reads as follows: 

 

The Court instructs the jury that if a Defendant, when sober, is capable of distinguishing 

between right and wrong, and the Defendant voluntarily deprives himself of the ability to 

distinguish between right and wrong by reason of becoming intoxicated by use of alcohol and 

commits an offense while in that condition, he is criminally responsible for such acts. 

Therefore, if you find from the evidence in this case beyond a reasonable doubt that the 

Defendant, TIMOTHY NELSON EVANS was capable of distinguishing between right and 

wrong at the time of the alleged offense and that he voluntarily deprived himself of the ability to 

distinguish between right and wrong by becoming intoxicated by use of alcohol and while in that 

condition committed the offense of Capital Murder, then he is criminally responsible for that act, 

and in such event you should find the Defendant guilty as charged. 

 

C.P. 619. 
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defense, not to provide an affirmative instruction for the state which might mislead a jury . . . .” 

Davis v. State, 684 So. 2d 643, 653 (Miss. 1996) (quoting Lee v. State, 403 So. 2d 132, 134 

(Miss. 1981) where the concern was that such instruction might mislead the jury into thinking 

that the intent element of the underlying felony in a capital murder case need not be met). In 

other words, the instruction may be granted the State as a shield, not a sword. See, e.g., Abeyta v. 

State, 137 So. 3d 305, 312 (Miss. 2014) (citing Moore v. State, 859 So. 2d 379, 385 (Miss. 2003) 

(citing Greenlee v. State, 725 So. 2d 816, 822–23 (Miss. 1998)).  

In the instant case, at the culpability phase, there was no need for the State to have that 

shield. Evans did not attempt to assert voluntary intoxication as a defense to the elements of 

capital murder. Rather, it was proposed by the defendant as a basis for the jury to credit his 

alternative theory of criminal liability: A heat of passion manslaughter due to the aroused 

passions and perceived provocations that attended the fatal interaction between himself and the 

defendant. Granting the instruction in this case, when there is no need for it, turned it into a 

sword with which the State improperly “deflect[ed] the jury’s attention from [the actual] 

defense.” Taylor v. State, 597 So. 2d 192, 194, 195 (Miss. 1992). When that happens, as it did 

here, reversal is required because “placing the (non) issue . . . before the jury, and giving it a 

place of prominence in excess of that given the [actual] defense . . . result[s] in the substantial 

risk that the jury misapprehended the law in the course of its deliberations.” Id. at 195. Because 

the effect in the instant matter was the same as in Taylor, Evans respectfully requests that this 

Court reverse his conviction and remand this matter to the trial court for a new trial in front of a 

properly instructed jury. 

The State also requested, and was granted “one continuous transaction” instruction. Tr. 

902-04, 923-24, C.P. 665 (Proposed Instruction S-3a, given as culpability phase Jury Instruction 
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8).
47

 Evans cannot gainsay the fact that this Court has found this instruction proper in some of its 

more recent capital felony murder cases.
48

 See, e.g., Ronk v. State, ---- So. 3d --- (Miss. 2015), 

No. 2011-DP-00410-SCT, 2015 WL 2168283 (Miss. May 7, 2015), reh’g denied (Sept. 17, 

2015), Batiste v. State, 121 So. 3d 808 (Miss. 2013); Gillett v. State, 56 So. 3d 469 (Miss. 2010) 

(death sentence vacated on other grounds by Gillett v. State, 148 So. 3d 260 (Miss. 2014), reh’g 

denied (Sept. 18, 2014)). However, Evans respectfully submits that this interpretation runs afoul 

of the multiple provisions of the United States Constitution and must therefore be revisited, and 

abandoned.
 
 

Allowing this instruction under the circumstances of this case, where the defense turns on 

an alternative theory of intent at the time the crime was committed, in effect eliminates the 

obligation of the State to establish beyond a reasonable doubt, and for the jury to find, that a 

killing occurred “while [the accused was] engaged in the commission of the crime of . . . 

[enumerated felony].” Miss. Code Ann. § 97–3–19(2)(e). To sustain the trial court’s giving of 

this instruction in the instant matter will, as three members of this Court have already noted, 

exceed the scope of the Mississippi capital murder statute. See Ronk, No. 2011-DP-00410-SCT 

at ¶¶ 119, 120-23, 2015 WL 2168283 at **32-33 (Kitchens, J., Specially Concurring) 

(Dickinson, P.J., concurring in part and in result). It will also violate the Sixth, Eighth, and 

                                                 
47

 The court rejected the State’s original version of this instruction, S-3, C.P. 613, but gave it after sua 

sponte eliminating language about attempt. Tr. 903. As given, with that change and one suggested by the 

defense, that instruction was:  

 

The Court instructs the Jury that a killing occurring while engaged in the commission of a 

robbery includes the actions of the defendant leading up to the robbery, the occurrence of the 

robbery, and the aftermath of the robbery. C.P. 665. 

 
48

 In arriving at this conclusion in these cases, this Court abandoned its former adherence to the more 

universally accepted principle that “[t]he felony-murder doctrine does not apply, however, when the 

determination to steal property of the victim is not formed until after the homicide.” Pickle v. State 345 

So.2d 623, 626 (Miss. 1977 (quoting 40 Am.Jur.2d Homicide § 73 at 366–67 (1968)). 
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Fourteenth Amendments to the United States Constitution.
49

  

1. The Fourteenth Amendment 

 

The Fourteenth Amendment considerations are to some extent the same as those 

articulated in Section A. of this point of error: 1) Deprivation of the right to present a defense, 

Holmes v. South Carolina 547 U.S. 319 (2006); and 2) Transgression of the States’ obligation to 

prove guilt beyond a reasonable doubt and of the accused’s presumption of innocence by 

creating an irrebuttable presumption regarding an element of the crime – i.e. that the occurrence 

of a capitalizing felony in any sort of temporal proximity to a homicide necessarily establishes 

“the requisite causal nexus” between the killing and the underlying felony in a capital felony-

murder case. Fisher v. State, 481 So. 2d 203, 212 (Miss. 1985). Sandstrom v. Montana, 442 U.S. 

510, 519-20 (1979); Reith v. State, 135 So. 3d 862, 865-66 (Miss. 2014) (citing In re Winship, 

397 U.S. 358, 363 (1970); Coffin v. United States, 156 U.S. 432, 453, (1895); Morissette v. 

United States, 342 U.S. 246, 275 (1952) (The “presumption of innocence . . . extends to every 

element of the crime.”)).  

In addition, to affirm the use of the one continuous transaction instruction in the instant 

matter would be to permit the jury (even if it credited Evans’s provoked heat of passion version 

of events) to have convicted him of capital murder as a matter of strict liability, simply because 

of the proximity of that dispute to the taking of her bank card.
 
This is not supported by either the 

common law principles of felony murder or the statutory language.
50

  

                                                 
49

 These transgressions of the federal Constitution also constitute violations of the comparable provisions 

of Mississippi’s Constitution. See Miss. Const. art. 3, § 14 (parallel to Fourteenth Amendment due 

process clause); Miss. Const. art. 3, § 26, Miss. Const. art. 3, § 31 (parallels to Sixth Amendment), Miss. 

Const. art. 3, § 28 (parallel to Eighth Amendment). Indeed, the Mississippi Constitution provides in some 

respect more protection than the Sixth Amendment with respect to the right to jury trials. See King v. 

State, 656 So. 2d 1168, 1173 (Miss. 1995) (citing art. 3, § 26)  

 
50

 Section 97-3-19(2) (e) is a statutory enactment of the felony-murder rule. White v. State, 532 So. 2d 

1207, 1221 n.2 (Miss. 1988); Faraga v. State, 514 So. 2d 295, 312 (Miss. 1987) (Robertson, J. 
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Moreover, while the Constitution does not entirely forbid the use of strict liability as the 

basis for criminal responsibility, strict liability criminal prohibitions are generally related to 

“public welfare offenses” and comport with due process only under strictly “limited 

circumstances.” Staples v. United States, 511 U.S. 600, 605-07 (1994) (reiterating that 

“traditionally, scienter was a necessary element in every crime” and quoting United States 

Gypsum Co., 438 U.S. at 437, for the principle that “the requirement of some mens rea for a 

crime is firmly embedded” in the common law). See also Morissette, 342 U.S. at 250 (“The 

contention that an injury can amount to a crime only when inflicted by intention is no provincial 

or transient notion. It is as universal and persistent in mature systems of law as belief in freedom 

of the human will and a consequent ability and duty of the normal individual to choose between 

good and evil.”).  

In light of this, the due process clause clearly places limitations upon the scope of 

conduct for which individuals may be held strictly criminally liable where, as with felony 

murder, the common law antecedents of criminal liability for that kind of conduct had its origins 

in non-strict liability prohibitions. See, e.g., Skilling v. United States, 561 U.S. 358, 408 (2010) 

(“Reading the statute to proscribe a wider range of offensive conduct, we acknowledge, would 

raise the due process concerns underlying the vagueness doctrine.”).
51

  

                                                                                                                                                             
concurring). At common law, felony murder was by no means a matter of strict liability. On the contrary, 

the common law recognized that guilt of murder did require a criminal act accompanied by a criminal 

mens rea. However, the common law also recognized that in the case of felony murder, even if the 

homicide itself was not accompanied by the requisite malice that allowed it to be punished as murder, the 

culpability for the felony, including the felonious scienter associated with it, transferred to the homicide 

because the homicide was the result of that felony or at least because the homicide itself also constituted 

one of the overt acts in furtherance of the felony. Id. See also West, 553 So. 2d at 13; Culberson v. State, 

379 So. 2d 499, 507 (Miss. 1979); Gray v. State, 351 So. 2d 1342, 1344-45 (Miss. 1977) (applying this 

principle).  

 
51

 As is discussed by the concurring opinions in Ronk, there is absolutely nothing in the language of Miss. 

Code Ann. § 97-3-19(2) (e) to suggest this is one of those “limited circumstances” where the legislature 

intended to have liability attach when neither of those things was associated with the homicide itself. No. 
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Thus, the Fourteenth Amendment requires this Court to reverse Evans’s conviction here 

due to this instructional error.  

2. The Sixth Amendment 

 

The rights accorded a criminal accused by the Sixth Amendment are also violated by the 

irrebuttable presumption that the nexus requirement of Fisher is met merely by temporal 

proximity, regardless of actual intent or an overt act in furtherance of the capitalizing felony at or 

before the time of the killing. This presumption requires the jury to find the defendant guilty 

without also itself finding all the facts necessary to make him so.  

 [T]aken together [the Sixth and Fourteenth Amendments] indisputably entitle a 

criminal defendant to “a jury determination that [he] is guilty of every element of 

the crime with which he is charged, beyond a reasonable doubt.” United States v. 

Gaudin, 515 U.S. 506, 510, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995); see also 

Sullivan v. Louisiana, 508 U.S. 275, 278, 113 S.Ct. 2078, 124 L.Ed.2d 182 

(1993); [In re] Winship, 397 U.S. [358,] at 364, 90 S.Ct. 1068 [(1970)] (“[T]he 

Due Process Clause protects the accused against conviction except upon proof 

beyond a reasonable doubt of every fact necessary to constitute the crime with 

which he is charged”). 

 

As we have, unanimously, explained, Gaudin, 515 U.S., at 510-511, 115 S.Ct. 

2310, the historical foundation for our recognition of these principles extends 

down centuries into the common law. “[T]o guard against a spirit of oppression 

and tyranny on the part of rulers,” and “as the great bulwark of [our] civil and 

political liberties,” 2 J. Story, Commentaries on the Constitution of the United 

States 540-541 (4th ed. 1873), trial by jury has been understood to require that 

“the truth of every accusation, whether preferred in the shape of indictment, 

information, or appeal, should afterwards be confirmed by the unanimous suffrage 

of twelve of [the defendant’s] equals and neighbours. . . .” 4 W. Blackstone, 

Commentaries on the Laws of England 343 (1769) (hereinafter Blackstone) 

(emphasis added). See also Duncan v. Louisiana, 391 U.S. 145, 151-154, 88 S.Ct. 

1444, 20 L.Ed.2d 491 (1968). 

 

Apprendi v. New Jersey, 530 U.S. 466, 477 (2000) (emphasis added). See similarly, Alleyne v. 

United States, --- U.S. ---, ----, 133 S. Ct. 2151 (2013) (overruling Harris v. United States, 536 

U.S. 545 (2002)); Brown v. Sanders, 546 U.S. 212, 220-21 (2006). 

                                                                                                                                                             
2011-DP-00410-SCT at ¶¶ 119, 120-23, 2015 WL 2168283 at **32-33 (Kitchens, J., Specially 

Concurring) (Dickinson, P.J., concurring in part and in result). 
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 Hence, the Sixth Amendment also requires reversal and remand here. 

3. The Eighth Amendment  

 

 The death sentence in this matter was based on a jury verdict finding a single aggravator, 

that “the capital offense was committed for pecuniary gain during the course of a robbery” after, in 

response to a query, it was reinstructed on the elements of robbery. C.P. 714, R.E. p. 12,  Tr. Ex. C-

5id. Because those elements had originally been presented to the jury in connection with the one 

continuous transaction instruction, this error also tainted the sentence under the Eighth Amendment.  

At the core of the U.S. Supreme Court’s Eighth Amendment death penalty jurisprudence is 

the requirement that the sentencing process “channel and narrow” the circumstances in which that 

penalty is used. Furman v. Georgia, 408 U.S. 238, 249 (1972) (Douglas, J., concurring); Id., at 310 

(Stewart, J., concurring). See also Gregg v. Georgia, 428 U.S. 153, 188 (1976) (concluding that 

these statements in Furman permit imposition of the death penalty only in cases “where discretion is 

afforded a sentencing body on a matter so grave as the determination of whether a human life 

should be taken or spared, that discretion must be suitably directed and limited so as to minimize the 

risk of wholly arbitrary and capricious action.”). 

This “narrowing” function operates at two different stages of the proceedings. Initial 

narrowing occurs at the threshold, before the criminal liability of any particular accused for any 

particular crime is determined. This aspect narrows the crimes and the categories of offenders for 

which or for whom death is a permissible sentence at all. See, e.g., Kennedy v. Louisiana, 554 U.S. 

407, 441 (2008) (holding that, however egregious, even a child rape that does not result in death 

may not be punished by death); Atkins v. Virginia, 536 U.S. 304 (2002); Roper v. Simmons, 543 

U.S. 551 (2005) (both eliminating certain categories of offenders – persons with mild mental 

retardation, adolescents under the age of 18 otherwise capable of being held criminally liable as 

adults – from being considered for a death sentence at all.) The same considerations that make this 



 

 

 
 

 

93 

Court’s expansive interpretation of the one continuous transaction doctrine questionable under the 

due process clause therefore also raise significant issues under this aspect of the Eighth 

Amendment.  

The second narrowing function comes into play only after a particular person has been 

determined to be guilty of a particular offense that has met the threshold requirements to be 

punishable by death. This aspect narrows the right to consider actually imposing a death sentence to 

only those convictions based on crimes that have certain aggravating characteristics concerning 

either the crime itself, or the person who committed it. Brown v. Sanders, 546 U.S. 212, 216 (2006) 

(citing Tuilaepa v. California, 512 U.S. 967, 971–972 (1994)). This second narrowing is conducted 

to meet the Eighth Amendment’s requirement that there be “reasoned, individualized sentencing 

determination based on a death-eligible defendant’s record, personal characteristics, and the 

circumstances of his crime.” Kansas v. Marsh, 548 U.S. 163, 173–74 (2006). 

In meeting this second narrowing function, this Court and the United States Supreme 

Court have recognized that duplication of capitalizing and aggravating circumstances does not 

run afoul of Eighth Amendment narrowing in all circumstances. Lowenfield v. Phelps, 484 U.S. 

231, 244 (1988). However, the Eighth Amendment does require that an aggravating factor must 

at the very least actually aggravate the crime and elevate it above other kinds of criminal activity, 

not merely associate the crime with an unrelated felony. Romano v. Oklahoma, 512 U.S. 1 

(1994); Zant v. Stephens, 462 U.S. 862 (1983); Coker v. Georgia, 433 U.S. 584 (1977)); Gregg 

v. Georgia, 428 U.S. 153 (1976); Furman v. Georgia, 408 U.S. 238 (1972).  

Hence, using the one continuous transaction theory to convict and aggravate defeats both 

ways in which the narrowing requirements of the Eighth Amendment can be met. See Tuilaepa, 

512 U.S. at 971 (citing Coker, 433 U.S. 584); Zant, 462 U.S. at 877 (Romano v. Oklahoma, 512 

U.S. at 7). See also Lowenfield, 484 U.S. at 244-45 (confirming that Eighth Amendment 
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narrowing may be accomplished either by narrowing the offense of conviction or by narrowing 

the sentencing process and criteria, or by a combination of the two). 

The fact that at sentencing the jury made a unanimous finding required by Miss. Code 

Ann. § 99-19-101(7)), enacted to meet the requirements of Enmund v. Florida, 458 U.S. 782 

(1982), and Tison v. Arizona, 481 U.S. 137 (1987), does not solve this problem. The jury here 

found only that Evans had “actually killed” the decedent. C.P. 713. Hence, he was both 

convicted of a death punishable crime and sentenced to death without a jury having to find any 

criminal scienter of any kind existing the time the killing happened. This, of course, renders the 

death penalty unconstitutionally irrational and arbitrary, and would punish with a death sentence 

killings that simply do not meet the requirement that only the worst of the worst homicides 

committed by the worst of the worst perpetrators be punished by death. Kennedy, 554 U.S. at 441;  

Furman, 408 U.S. at 249.
52

 Even if this Court were not to reverse the conviction because of the 

one continuous transaction instruction given at the culpability phase, at least the death sentence 

imposed must be vacated.  

For all of the reasons set forth above, Evans’s conviction and/or death sentence must be 

reversed, and his case remanded for a new trial due to the instructional errors cited here. 

                                                 
52

 For example, if a drunk driver in a rental car recklessly ran down a pedestrian she would be guilty of an 

unintentional, but unlawful, homicide under Mississippi’s manslaughter statutes. Mayfield v. State, 612 

So. 2d 1120, 1130 (Miss. 1992) (citing Miss. Code Ann. § 97-3-47)). That would be sufficient to establish 

“the killing of a human being without the authority of law” element of the Mississippi felony capital murder 

statute. § 97-3-19(2)(e). If the driver pulled over, saw what had happened, and, overwhelmed with a sense 

of self-loathing, unsuccessfully attempted to kill herself by setting her rental car on fire she would, under 

the decision in the instant matter, be guilty of arson felony murder and eligible for a death sentence. This 

is clearly not what felony murder is meant to punish. It is also clearly an offense for which a death 

sentence would be facially disproportionate under the Eighth Amendment. Indeed, imposing a death 

sentence for this conduct would also run afoul of the Eighth Amendment for other reasons as well. The 

exact same conduct in her own car would not result in such liability because Mississippi only criminalizes 

as arson the burning personal property of another person. Miss. Code Ann. § 97-17-7. This sort of 

arbitrary distinction is also exactly what the Eighth Amendment prohibits.  
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VII. THE TRIAL COURT’S ERRONEOUS SENTENCING PHASE INSTRUCTIONS REQUIRE VACATION OF THE 

DEATH SENTENCE AND REMAND FOR A NEW SENTENCING PROCEEDING 

 

A. The sole aggravating circumstance on which the jury was instructed was legally and 

factually unsupported, and Evans’s death sentence is therefore invalid. 

 

Over the defendant’s objection, the omnibus sentencing instruction directed the jury to 

consider the aggravating circumstance that “[t]he capital offense was committed for pecuniary 

gain during the course of a robbery.” C.P. 706, R.E. p.40, Tr. 1013-15. This was the only 

aggravating circumstance on which the jury was instructed, and it is the sole aggravating 

circumstance that it found in support of its death verdict. C.P. 713. 

This aggravating circumstance was improper as a matter of law. Because it was the sole 

aggravator considered or found, this error requires that Evans’s death sentence be vacated and 

his case remanded for resentencing to life in prison without parole even if the convictions are not 

also overturned. See Arizona v. Rumsey, 467 U.S. 203, 211 (1984) (the failure to find any 

aggravating circumstance constitutes an “acquittal” on the death penalty and jeopardy attaches 

where no aggravating circumstance is found); Cox v. State, 586 So. 2d 761, 768 (Miss. 1991) 

(holding that “[f]ailing in its attempt on the first trial, Miss. Const. art. 3, § 22 bars the State from 

perfecting its evidence through successive attempts”), Dycus v. State, 440 So. 2d 246, 258 (Miss. 

1983).  

The aggravating factor on which the jury was instructed is a modification and amalgam 

of two separate statutory aggravators, Miss. Code § 99-19-101(5)(d) (“The capital offense was 

committed while the defendant was engaged, or was an accomplice, in the commission of, or an 

attempt to commit, or flight after committing or attempting to commit, any robbery”), and (f) 

(“The capital offense was committed for pecuniary gain.”) Because “when life is at stake, a jury 

cannot be allowed the opportunity to doubly weigh the commission of the underlying felony and 

the motive behind underlying felony as separate aggravators,” this Court has long held that 
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instructing a jury on these two aggravators separately is error. Willie v. State, 585 So. 2d 660, 

681 (Miss. 1991); Jenkins v. State, 607 So. 2d 1171, 1182 (Miss. 1992) (“[In] Willie, we clearly 

rejected the use of the robbery and pecuniary gain aggravators finding that they were, in essence, 

just one). This holding is also of federal constitutional significance because the “robbery” 

aggravator wholly subsumes the pecuniary gain aggravator. Jones v. United States, 527 U.S. 373, 

399 (1999). 

The clear message of Willie should have been that prosecutors must select only one or 

the other of these two aggravators on which to have the jury instructed in any case in which both 

might exist. Unfortunately, contrary to this message, prosecutors have come up with, and this 

Court has approved, the amalgam instruction.. See, e.g., Flowers v. State, 158 So. 3d 1009, 1068 

(Miss. 2014), reh’g denied (Mar. 26, 2015), Turner v. State, 732 So. 2d 937, 954–55 (Miss. 

1999), Howell v. State, 860 So. 2d 704, 756 (Miss. 2003). Evans respectfully submits that in 

doing this, the courts are violating the sentencing statute and the Constitution. This Court should 

revisit its reasoning in the cases where it has permitted this, and find that this this instruction was 

erroneously given in his case.  

At the threshold, it should be noted that in Mississippi, a jury may only consider statutory 

aggravating circumstances in determining eligibility of a defendant for a death sentence. See 

Coleman v. State, 378 So. 2d 640, 648 (Miss. 1979) (“Subsection (5) of § 99-19-101 plainly 

states that the aggravating circumstances “shall be limited” to the eight aggravating 

circumstances listed.”); Balfour v. State, 598 So. 2d 731, 747 to 748 (Miss. 1992) (future 

dangerousness of defendant is not aggravating factor in Mississippi and cannot be used as such). 

The only aggravating circumstance found in this case was that “the capital offense was 

committed for pecuniary gain during the course of a robbery.” That aggravator is simply 

nowhere to be found in the statute. The plain statutory language therefore requires reversal here. 
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Moreover, where, as here, the only pecuniary gain the evidence could support a finding of 

is the fruits of the robbery, the double weighing problem that is identified in Willie persists. 

Indeed, even before it forbade such instruction altogether in Willie, this Court cautioned that 

courts should “closely scrutinize these two aggravating circumstances in the future, and omit 

using pecuniary gain, except in clearly, applicable circumstances. One aggravating circumstance 

is sufficient.” Ladner v. State, 584 So. 2d 743, 763 (Miss. 1991). The Court explained that the 

pecuniary gain circumstance could be submitted only when supported by evidence beyond the 

fact of a robbery: “For instance, A pays B $1,000 to kill C, who has a wallet full of money. B 

robs C and kills him. There are two aggravating circumstances, i.e., robbery and pecuniary gain.” 

Id. 

 This rationale clearly limits the “pecuniary gain” aggravator to circumstances that bring 

profit beyond the fruits of what is taken from the decedent by way of the robbery that capitalized 

the killing, but does not allow its submission in a robbery scenario. This is consistent with the 

holding of several federal courts of appeal, including the Fifth Circuit. 

We agree with our sister circuits that the “offense committed” language in § 

3592(c)(8) refers to murder, not the underlying felony, so that application of the 

pecuniary gain aggravating factor “is limited to situations where ‘pecuniary gain’ 

is expected ‘to follow as a direct result of the [murder].’” 

 

United States v. Allen, 357 F.3d 745, 750 (8
th

 Cir. 2004) (citing United States v. Bernard, 299 

F.3d 467, 483 (5
th

 Cir. 2002)).
53

 

Because part of the jury’s sentencing charge instructed that the procedure it was to follow 

“is not a mere counting process of a certain number of aggravating circumstances versus 

mitigating circumstances,” C.P. 663, it cannot be said that the effect the aggravating 
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The language in the federal death penalty statute is nearly identical to the Mississippi statute. Compare 

18 U.S.C. § 3592(c)(8) (“Pecuniary gain. – The defendant committed the offense as consideration for the 

receipt, or in the expectation of the receipt, of anything of pecuniary value”) with Miss. Code § 99-19-

101(5)(f) (“The capital offense was committed for pecuniary gain.”). 
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circumstances had on the jury’s deliberation was different in the form they received than had the 

two aggravating circumstances been listed separately. 

To the extent this instruction incorporates the “robbery” that capitalized the crime, that, 

too, was constitutional error. In the past, this Court has rejected a claim that the use of the 

underlying felony as an aggravating circumstance is unconstitutional. See generally Evans v. 

State, 725 So. 2d 613 (Miss. 1998). These holdings are, however, based on an erroneous 

application of Lowenfield v. Phelps, 484 U.S. 231 (1988). See Stringer v. Black, 503 U.S. 222 

(1992) (Lowenfield inapplicable to Mississippi because Mississippi is a “weighing state”). These 

holdings must now be reevaluated in light of Apprendi v. New Jersey, 530 U.S. 466 (2000) and 

Ring v. Arizona, 536 U.S. 584 (2002). 

The Ring Court’s conclusion that Arizona law provided for a maximum punishment of 

life on conviction of capital murder was based on the recognition that the Arizona scheme 

requires the finding of at least one statutory aggravating circumstance beyond a reasonable doubt 

before death may be imposed. Mississippi’s scheme is, in relevant respects, comparable and must 

be interpreted in the same way. 

Under the Mississippi statute, unless there is a sentencing hearing as mandated in Miss. 

Code § 99-19-101, the maximum penalty for capital murder is life imprisonment. See Pham v. 

State, 716 So. 2d 1100, 1103-04 (Miss. 1998). If a sentencing hearing is conducted and the jury 

fails to find at least one aggravating factor and a mens rea element, pursuant to Miss. Code § 99-

19-101(5) and (7) respectively, the statutory maximum is life. See Berry v. State, 703 So. 2d 269, 

284-85 (Miss. 1997); White v. State, 532 So. 2d 1207, 1219-20 (Miss. 1988). See also State v. 

Clark, 851 So. 2d 1055, 1085 (La. 2003) (Ring impacts invalid aggravation . . . in a state which 

requires the jury to weigh aggravation against mitigation.”) For these reasons, Evans is entitled 

to a new trial at least as to sentencing. 
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B. To the extent that the sole aggravating circumstance included the same robbery that 

capitalized the homicide initially as one of its elements its use also violated the Eighth 

Amendment. 

 

Using the same facts to both capitalize and aggravate violates the longstanding 

constitutional precept that a death penalty can be imposed constitutionally only if “the sentencing 

body’s discretion [is] suitably directed and limited” so as to avoid arbitrary and capricious 

executions. Gregg v. Georgia, 428 U.S. 153, 187 (1976). See also Pulley v. Harris, 465 U.S. 37 

(1984) (states must narrow sentencer’s consideration of the death penalty to a smaller, more 

culpable class of death-eligible defendants).  

Mandatory imposition of a death penalty upon conviction of capital murder is 

unconstitutional, Furman v. Georgia, 408 U.S. 238 (1972). Therefore, the goal of a sentencing 

proceeding is to narrow and limit the class of persons convicted of capital murder who may be 

put to death. Any aggravator found at sentencing must be an effective, operative narrower further 

restricting the class of offenders beyond those convicted of capital murder. See Lowenfield v. 

Phelps, 484 U.S. 231, 246 (1988) Poland v. Arizona, 476 U.S. 147, 156 (1986); Zant v. Stephens, 

462 U.S. 862, 878 (1983) See also Roper v. Simmons, 543 U.S. 551 (2005) (states must give 

narrow and precise definition to the aggravating factors that can result in a capital sentence). 

Mississippi’s statutory scheme meets this requirement by requiring that even after convicting a 

defendant of the capital murder, the jury may not impose a death sentence without additional 

findings of aggravation. Miss. Code Ann. § 99-19-101 (2)(a)(5). 

Hence, permitting the jury to use the duplicative aggravator as a sentencing aggravator 

violates the U. S. Supreme Court’s decisions in Ring v. Arizona, 536 U.S. 584 (2002) and 

Apprendi v. New Jersey, 530 U.S. 466, 482 (2000) and the Sixth and Eighth Amendment 

principles and the jurisprudence they embody. Under the Mississippi statutory scheme, without a 

sentencing hearing as mandated in § 99-19-101the maximum penalty for capital murder is life 
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imprisonment. See Pham v. State, 716 So. 2d, 1100, 1103-04 (Miss. 1998); Berry v. State, 703 

So. 2d 269, 284-85 (Miss. 1997); White v. State, 532 So. 2d 1207, 1219-20 (Miss. 1988); Gray v. 

State, 351 So. 2d 1342, 1349 (Miss. 1977). See also Ring, supra (“Based solely on the jury’s 

verdict finding Ring guilty of first-degree murder, the maximum punishment he could have 

received was life imprisonment”); Blue v. State, 674 So. 2d 1184, 1218 (Miss. 1996). 
54

 

If the maximum sentence which may be imposed on a defendant on a finding of guilt is 

life imprisonment, the class of offenders is not sufficiently narrowed without a jury finding an 

additional element.
55

 An element is a discrete circumstance of the crime which is not subsumed 

within other elements. See Apprendi, 530 U.S. at 482 (also stating that a “fact that increases the 

maximum penalty for a crime” is one that exposes the defendant to a punishment exceeding the 

maximum he could receive if punished according to the facts reflected in the jury verdict alone). 

An element, whether found at the guilt phase or the sentencing phase, is identified by its function 

in affecting the maximum punishment allowed under a given statute. Id. at 476. An element that 
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 Hence, a conviction of capital murder is merely a starting point. Without an additional aggravating 

factor, the conviction alone does not make the defendant death-eligible. Where state law provides for a 

maximum penalty of life on conviction of a capital crime, the aggravating circumstance must therefore 

include a discrete factual element giving rise to greater punishment and, as such, amounting to the 

creation of the equivalent of a greater crime. Ring, 536 U.S. at 608-09; Poland v. Arizona, 476 U.S. 147, 

156 (1986) (citing Arizona v. Rumsey,467 U.S. 203, 211 (1984)) (the failure to find any aggravating 

circumstance constitutes an “acquittal” on the death penalty, and jeopardy attaches where no aggravating 

circumstance is found).  

 
55

 An aggravating factor which duplicates an element of the non-aggravated offense does not further 

narrow the class of offenders as that element already served whatever narrowing function it had at the 

culpability phase. Further, as in this case, the element – burglary – served to elevate the crime to a capital 

offense, thereby increasing the maximum penalty to life without parole. It cannot also serve to elevate the 

capital crime to a death-eligible offense. See generally Apprendi, supra; Harris v. United States, 536 U.S. 

545, 557 (2002). It necessarily follows from the United States Supreme Court’s rationale in Apprendi, 

Ring, and Harris that in a state where an aggravating circumstance is required at sentencing for death 

eligibility, an aggravating circumstance that duplicates an element of the non-aggravated offense cannot 

render a defendant death eligible. This is because the “non-aggravated offense” of capital murder (first 

degree murder punishable by a maximum of life without parole upon conviction) is entirely contained 

within the “aggravated offense” of capital murder plus a required intent element and an aggravating 

circumstance (punishable by death). See Apprendi, 530 U.S. at 482. A factual element that is contained 

within and necessary to the “non-aggravated offense” situated yet within the “aggravated offense” cannot 

serve to also support the aggravated offense. 
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increases the maximum punishment allowed for a given crime acts as an element of an 

aggravated version of that crime. Ring, supra. Therefore under Ring and the Court’s other 

holdings, a defendant can only be constitutionally sentenced to death if it finds an aggravating 

circumstance that is an element distinct from the elements comprising the statutory crime for 

which life is the maximum punishment.  

This Court has, Defendant understands, heretofore ruled that there is no constitutional 

violation in using the underlying felony as both a capitalizer and an aggravator despite the failure 

of the dual use to narrow the sentencer’s consideration of the death penalty. See, e.g., Thorson v. 

State, 895 So. 2d 85 (Miss. 2004); Ross v. State, 954 So. 2d 968 (Miss. 2007). However, for the 

reasons stated in the foregoing section, Defendant respectfully urges this Court to revisit this 

view. It should then find that the Sixth, Eighth and Fourteenth Amendments to the U.S. 

Constitution do require that the aggravators to a capital crime must be distinct from the factor 

that capitalizes the crime in the first place, just as it already holds that aggravating circumstances 

must be factually distinct from each other. See Ladner v. State, 584 So. 2d 743 (Miss. 1991). 

 Should this Court revisit its jurisprudence on this point, Evans respectfully submits that 

it must then conclude that it was error for the jury to be instructed on, or to rest its death sentence 

on, any aggravating circumstance that included the robbery that capitalized the crime. Since the 

sole aggravator did just that, Evans’s death sentence must be set aside and his case remanded for 

a new sentencing hearing. 

C. The trial court’s sua sponte change to proposed instruction D-17 violated Evans’s right to 

have the jurors instructed that each juror must weigh any mitigation they individually find in 

the sentencing calculus. 

 

Unlike aggravating circumstances, which are limited to specifically statutorily enumerated 

aggravators and must be found unanimously by the jury beyond a reasonable doubt to be employed 

in the sentencing calculus, mitigating circumstances need not be found unanimously. It is reversible 
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error if a jury is instructed in a manner that suggests unanimity is required on this point. See Davis v. 

State, 684 So. 2d 643, 664-665 (Miss. 1996) (jury not instructed it had to unanimously find 

mitigator before considering it in mitigation of sentence); Williams v. State, 684 So. 2d 1179, 1200 

(Miss. 1996) (same).  

This is because the Eighth Amendment demands that each individual juror must be able to 

“give meaningful effect or a ‘reasoned moral response’ to a defendant’s mitigating evidence.” 

Abdul-Kabir v. Quarterman, 550 U.S. 233, 264 (2007); Smith v. Texas, 550 U.S. 297, 315-16 

(2007); Tennard v. Dretke, 542 U.S. 274, 285 (2004); Penry v. Johnson, 532 U.S. 782, 797 

(2001) (all recognizing the virtually unlimited mitigating evidence relating to the defendant and 

his circumstances that may be considered by the jury, and the importance of each juror having 

sufficient guidance to make his or her individual reasoned moral response in sentencing). See 

also McKoy v. North Carolina, 494 U.S. 433 (1990) (jury instruction not allowing jury to 

individually consider mitigating evidence reversible error); Mills v. Maryland, 486 U.S. 367 (1988) 

(same). Where the jury instructions interfere in any way with this process, reversal is required. 

Abdul-Kabir, supra, Smith v. Texas, supra 

To ensure this in his own case Evans tendered Sentencing Instruction D-17. C.P. 684, Tr. 

1025-26. That instruction sought to have the jury instructed that each individual juror had the right 

to determine whether the evidence established a mitigating circumstance and that, if a juror found 

the evidence did so, that juror “must find that mitigating circumstance, and weigh it in your further 

deliberations” even if no other jurors agreed with the juror on the import of the evidence as 

mitigation. Id. By tendering this instruction, Evans preserved his right to have this Court review any 

error in its denial. Neal v. State, 15 So. 3d 388, 408 (Miss. 2009).  

The State’s only objection to giving this instruction was that it was duplicative and 

cumulative, but the trial court overruled that objection. Tr. 1026. Nonetheless, the trial court sua 
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sponte changed the “must” language of that instruction to “may,” thus giving a jurors the option of 

disregarding evidence of mitigation even though that juror had found that the evidence was 

mitigating. Tr. 1027-28, C.P 712. This was error.
 56

 

 This court has long recognized that the Eighth Amendment entitles a capital accused to 

exactly such a mandatory instruction, if requested. See 4 MS Prac. Encyclopedia MS Law § 27:53, 

(citing Blue v. State, 674 So. 2d 1184, 1226-27 (Miss. 1996) overruled as to another point by King 

v. State, 784 So. 2d 884 (Miss. 2001) (explaining that any juror who finds that evidence establishes 

a point of mitigation “must find that mitigating circumstance, and weigh it in your further 

deliberations,” and that such mandatory language is “a correct statement of the law cannot help but 

render additional light on the subject matter and issue involved.” )).  

Although such error may if the jury is otherwise properly instructed on unanimity, be 

harmless, Blue, 674 So. 2d at 1227, it most certainly cannot be found so in the instant case. This is 

because the trial court also erroneously instructed the jury that “in order to return a [sentencing] 

verdict it will be necessary that each juror agree thereto. In other words, all twelve jurors must agree 

on a verdict in this case.” C.P. 690 (Court’s Instruction C-12, given as Sentencing Instruction 6), T. 

1012. Hence, the jurors were here received erroneous and prejudicial judicial instructions that left 

them with the clear impression that they could disregard mitigating circumstances that the 
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 D-17 as a whole was as follows: 

 

Mitigating circumstances differ from aggravating circumstances because you are not 

required to be convinced beyond a reasonable doubt that a mitigating circumstance exists before 

you must take that circumstance into account as you deliberate this case. You must consider a 

mitigating circumstance if you believe that there is any evidence to support it. Neither are you 

bound to all agree on the existence of a mitigating circumstance, as you are with an aggravating 

circumstance. To the contrary, you must--as an individual juror--find a mitigating circumstance 

to be present if you believe there is any evidence to support it, even if one or all of the other 

jurors disagree with you. This is a wholly individual decision on your part. Each juror must 

consider every mitigating factor that he or she individually finds to exist.”  

 

C.P. 684. The sole alteration made by the trial court changed all the “must”s to “may”s. C.P. 712. 
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Constitution required that they consider. This requires reversal. See Smith v. Texas, 550 U.S. at 

315-16.
57

  

D. The trial court’s erroneous instruction to the jury that its sentencing verdict had to be 

unanimous was plain error warranting reversal. 

 

Sentencing Instruction 6 erroneously instructed the jury that “in order to return a 

[sentencing] verdict it will be necessary that each juror agree thereto. In other words, all twelve 

jurors must agree on a verdict in this case.” C.P. 690 (Court’s Instruction C-12), T. 1012. In fact, the 

capital sentencing statute expressly provides that the sentencing jury need NOT arrive at a 

unanimous verdict at the sentencing phase in order for a sentence to be imposed. Miss. Code Ann. § 

99-19-103. An identical instruction was given as Jury Instruction 11, C.P. 634 at the culpability 

phase, where it was proper because at that phase, the failure to agree does result in no final 

disposition of the case and the declaration of a mistrial. By contrast, at the sentencing phase, the 

failure of a capital sentencing jury to reach a unanimous verdict is one of three possible results that 

finally terminates the trial and results in the imposition of a sentence. Smith v. State, 729 So. 2d 

1191, 1221 (Miss. 1998) (noting the statutory requirement that the trial judge shall determine if a 

reasonable time to determine sentence has passed and, if so, the trial judge shall dismiss the jury). 

See also State v. Hunt, 558 A.2d 1259, 1286 (N.J. 1989) (New Jersey statute, analogous to Miss. 

Code Ann. 99-19-103, announces “decision not to agree [to sentence at penalty phase] is a legally 

acceptable outcome, which results not in a mistrial, but in a final verdict.”) 

Although Evans’s counsel did not object to this instruction at the sentencing phase jury 

conference, Tr. 1012, this instructional error must be reviewed for plain error. Brown v. State, 995 
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 In the following section of this point of error, Evans – who made no objection to C-12 when it was 

granted by the trial court prior to consideration of D-17, Tr. 1012 – asserts the giving of this instruction as 

plain error in and of itself. Even if this Court finds that the error in C-12 standing alone is barred from 

consideration due to the absence of a contemporaneous objection, that does not prevent its consideration 

as exacerbating,, and rendering prejudicial, the trial court’s error in sua sponte altering D-17.  
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So. 2d 698, 704 (Miss. 2008) (“Any assignment of error otherwise procedurally barred is appealable 

only when the trial court employed plain error.”). This was a miscarriage of justice affecting the 

defendant’s fundamental rights to a fair sentencing trial guaranteed by the Eighth and Fourteenth 

Amendments. Gray v. State, 549 So. 2d 1316, 1321 (Miss. 1989).  

This misinstruction was particularly harmful because it repeated the identical language used 

at the culpability phase. This could not help but leave the jurors with the impression that unanimity 

like that required at the culpability phase was required for sentencing to either life or death, even 

though the form of the verdict sentencing instruction did give the jury the three proper statutory 

options. See Banyard v. State, 47 So. 3d 676, 684 (Miss. 2010) (“[M]aterial error in an 

instruction, complete in itself, is not cured by a correct statement of law in another instruction, 

for the jury cannot know which instruction is correct and the court cannot know which 

instruction influenced the jury.”). This further heightened the prejudice that inherently attends 

any erroneous instruction from the judge simply because “jurors are ever watchful of the words 

that fall from [the judge]. Particularly in a criminal trial, the judge’s last word is apt to be the 

decisive word.” Bollenbach v. U.S. 326 U.S. 607, 612 (1946). This is particularly so at the 

sentencing phase where those deliberations concern imposition of the ultimate punishment and 

where the Eighth Amendment dictates that courts use this enormous power to give individual 

jurors specific and accurate guidance on arriving at that juror’s individual sentencing decision 

regarding the defendant. Abdul-Kabir v. Quarterman, 550 U.S. 233, 264 (2007), and Smith v. 

Texas, 550 U.S. 297, 315-16 (2007). 

This erroneous instruction by the Court on the most fundamental duty of the jury – its 

deliberative process – therefore requires reversal even in the absence of a contemporaneous 

objection. See Hunter v. State, 684 So. 2d 625, 636 (Miss. 1996). Evans’s sentence must, 

therefore, be vacated and the case remanded for a new sentencing proceeding before a jury that 
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has proper guidance on its duties. 

VIII. THE DEATH SENTENCE WAS IMPOSED IN VIOLATION OF THE UNITED STATES CONSTITUTION. 

 

The constitutional errors set forth below all go to the basic constitutionality of the 

Mississippi sentencing statute. All were raised before the trial court by way of pretrial motion 

and renewed by way of the Motion for New Trial, but were denied by the trial court on all 

occasions. C.P. 67-75, 620-22, 719, 723-35, 785 , R.E. p. 15; Tr. 221-66, 1058-69. Although 

Evans respectfully acknowledges that neither this Court nor the United States Supreme Court 

have yet adopted the positions he takes here, these positions are legally meritorious and warrant 

revisiting and abandoning any precedent inconsistent with them. 

This is not a pro forma argument. It genuinely seeks to have this Court revisit the 

question of whether Mississippi’s death penalty – whether piecemeal or in toto – can survive 

Eighth Amendment scrutiny under the current state of the law and the practical experiences of 

capital punishment during the nearly four decades since the United States Supreme Court 

allowed the States to resume the constitutional experimentation it had halted four years earlier in 

Furman v. Georgia, 408 U.S. 238 (1972).
58

 Recent U.S. Supreme Court jurisprudence, however, 

suggests that such experimentation has significant constitutional limits, and that those limits are 

being reached more and more often. See, e.g., Hall v. Florida, --- U.S. ---, ---, 134 S. Ct. 1986, 

2001 (2014); Brumfield v. Cain, --- U.S. ---, 135 S. Ct. 2269 (2015).  

Indeed, at least two Justices of the United States Supreme Court have recently explicitly 

called for reexamination of the constitutionality of the death penalty in toto. In Glossip v. Gross, 

--- U.S. ---, 135 S. Ct. 2726 (2015), Justice Breyer, joined by Justice Ginsburg, called “for full 
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See Gregg v. Georgia, 428 U.S. 153, 187 (1976) (joint opinion of Stewart, Powell, and Stevens, JJ.); 

Proffitt v. Florida, 428 U.S. 242, 247 (1976) (joint opinion of Stewart, Powell, and Stevens, JJ.); Jurek v. 

Texas, 428 U.S. 262, 268 (1976) (joint opinion of Stewart, Powell, and Stevens, JJ.); but cf. Woodson v. 

North Carolina, 428 U.S. 280, 303 (1976) (plurality opinion) (striking down mandatory death penalty); 

Roberts v. Louisiana, 428 U.S. 325, 331 (1976) (plurality opinion) (similar).  
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briefing” on the question of “whether the death penalty violates the Constitution.” Id. at 2755 

((Breyer, J. dissenting). 

Nearly 40 years ago, this Court upheld the death penalty under statutes that, in the 

Court’s view, contained safeguards sufficient to ensure that the penalty would be 

applied reliably and not arbitrarily. The circumstances and the evidence of the 

death penalty’s application have changed radically since then. Given those 

changes, I believe that it is now time to reopen the question. 

 

Id. at 2756. 

 Supreme Court majority opinions over the last decade have likewise acknowledged a 

general uneasiness with how the experiment is faring, even when addressing challenges only to 

isolated aspects of death penalty schemes. In 2008, the Court put an end to Louisiana’s 

experiment with allowing non-homicides to be punished by death. Kennedy v. Louisiana, 554 

U.S. 407, 436 (2008). In doing so, it expressed concerns that its four-decade long effort to 

conform the death penalty to the Constitution has “produced results not altogether satisfactory” 

and that the jurisprudence doing so is “still in search of a unifying principle.” Id. Last year, 

ending Florida’s experiment with defining away the Eighth Amendment protections of some 

intellectually disabled defendants, it made explicit that because “[t]he death penalty is the gravest 

sentence our society may impose,” the stakes in these questions are very high in general. 

Florida’s failure to comply with the Constitution, it noted, harmed not only the intellectually 

limited individuals who it might unconstitutionally condemn, but also “our Nation’s commitment 

to dignity and its duty to teach human decency as the mark of a civilized world.” Hall, 134 S. Ct. 

at 2001. There is, for the foregoing reasons, and for the reasons set forth in the arguments that 

follow, much to make it necessary for this Court to answer Justice Breyer’s call in Glossip.
59

 

                                                 
59

 As is noted in each argument, these questions have, where required, been preserved by Evans in the 

court below. However, in addition to any other basis for review set forth in each argument, Evans 

respectfully submits that the unconstitutionality of the statute, in whole or in part, deprived him of his 

fundamental rights in connection with the sentencing process, and his sentence must be reviewed and set 

aside based on plain error as well. Brown v. State, 986 So.2d 270, 276-77 (Miss. 2008). 
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A. Mississippi’s statutory and jurisprudential scheme permitting the imposition of a sentence 

of death for the crime of capital murder is in all respects unconstitutional and Evans’s 

death sentence must therefore be set aside. 

 

Evans, by way of pretrial motion, made an omnibus challenge to the constitutionality of 

Mississippi’s death penalty in the court below. C.P. 62-72. That motion was called up by the 

defense, argued by the parties and denied by the trial court, relying explicitly on the Gregg-based 

jurisprudence that is being challenged here. Tr. 233-36, C.P. 723. This matter is therefore 

preserved for review in this Court. 

The Eighth Amendment to the United States Constitution prohibits the infliction of “cruel 

and unusual punishments.” U.S. Const. Amend. VIII. The “standard of extreme cruelty” remains 

stable over time; yet, “its applicability must change as the basic mores of society change.” 

Kennedy, 554 U.S. at 419, quoting Furman v. Georgia, 408 U.S. 238, 382 (1972) (Burger, C. J., 

dissenting). Therefore, the Eighth Amendment “must draw its meaning from the evolving 

standards of decency that mark the progress of a maturing society.” Trop v. Dulles, 356 U.S. 86, 

101 (1958). To gauge whether a punishment practice comports with the Constitution, this Court 

must look to objective indicia of societal consensus. See Atkins v. Virginia, 536 U.S. 304, 312 

(2002. If a consensus against the punishment practice exists, then this Court uses its independent 

judgment to “ask whether there is reason to disagree with the judgment reached by the citizenry 

and its legislators.” Atkins, 536 U.S. at 313. 

1. Evolving standards of decency in the United States have rendered 

Mississippi’s capital punishment scheme a violation of the Eighth Amendment. 

 

It is clear that in practice the death penalty has become an unusual punishment in the 

United States. A majority of states have abandoned the death penalty altogether, either in law or 

in practice, and have done so with accelerating frequency in the last decade. Indeed, due to this 

trend, fewer American jurisdictions have an operative death penalty than did so at the time of 

Furman. 
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a) In twenty jurisdictions, a person could never, as a matter of law, be 

sentenced to death today. 

 

Nineteen states plus the District of Columbia have abolished the death penalty, either by 

affirmative legislative enactment or inaction in the face of judicial abolition inviting legislative 

correction. According to the Supreme Court, the “clearest and most reliable objective evidence 

of contemporary values is the legislation enacted by the country’s legislatures.” Atkins, 536 U.S. 

at 312, quoting Penry v. Lynaugh, 492 U.S. 302, 331 (1989).
60

 In seven cases, this has happened 

in the past eight years: New Jersey (2007), New York (2007), New Mexico (2009), Illinois 

(2011), Connecticut (2012), Maryland (2013), and Nebraska (2015). The Supreme Court has also 

acknowledged that “it is not so much the number of these States that is significant, but the 

consistency of the direction of change,” Atkins, 536 U.S. at 315, and that consistent change of 

this magnitude is “significant.” Simmons, 543 U.S. at 565. Furthermore, several states have come 

within a single vote of eliminating the death penalty in recent years – Montana, New Hampshire, 

and Delaware. During the same time period, no state that previously prohibited capital 

punishment has enacted it. The absence of such legislation “carries special force in light of the 

general popularity of anticrime legislation.” Id. at 566.  

b) In thirteen other jurisdictions executions are so rare as to amount to a 

de facto abandonment of the death penalty for purposes of Eighth 

Amendment analysis. 

 

Justice Brennan once wrote that “[t]he acceptability of a severe punishment is measured, 

not by its availability, for it might become so offensive to society as never to be inflicted, but by 

its use.” Furman, 408 U.S. at 279 (Brennan, J., concurring). Thus, “[t]here are measures of 

consensus other than legislation” that define whether or not the death penalty is still in use. 

                                                 
60

 The jurisdictions without any death penalty are, as of July 1, 2015, AK, CT, HI, IL, IA, ME, MD, 

MA, MI, MN, NE, NJ, NM, NY, ND, RI, VT, WV, WI, and the District of Columbia. Death Penalty 

Information Center (DPIC), States With And Without The Death Penalty, available 

at http://www.deathpenaltyinfo.org/states-and-without-death-penalty (last consulted August 3, 2015). 
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Kennedy, 554 U.S. at 433; see also Graham v. Florida, 560 U.S. 48, 62 (2010) (finding a societal 

consensus against juvenile life without parole sentences for non-homicide offenses even where 

the vast majority of jurisdictions formally authorized the practice). Indeed, the importance of 

formal legislative abolition has waned over time as the Court both adopted a more fluid 

definition of an “abolitionist” state by giving more credence to how rarely the punishment is 

used in practice. See, e.g., Hall, 134 S. Ct.at 1997 (2014) (defining Oregon as an abolitionist 

state because it had “executed only two individuals in the past 40 years,” despite that its statute 

had not been repealed).
61

 See also Graham, 560 U.S. 48 at 62 (using infrequency to find a 

consensus against sentencing juveniles to life without parole for non-homicide offenses even 

though “thirty-seven States as well as the District of Columbia permit” such sentences). 

Likewise, in the death penalty context, the Court considers not only the actual sentences 

imposed but also the number of executions carried out. Simmons, 543 U.S. at 564-65; Kennedy, 

554 U.S. at 433. Indeed, in its consensus analysis, the Court has consistently regarded 

jurisdictions that do not utilize capital punishment, or do so with extreme infrequency, as the 

functional equivalent of abolitionist. It reasons that in these States, because there is no need to 

formally abolish the penalty, legislative inaction is insignificant to a consensus analysis). See, 

e.g., Atkins, 536 U.S. at 316 (placing New Hampshire and New Jersey – before its actual 

abolition in 2007 – on the abolition side of the ledger).  

In addition to the four states with moratoria on executions, seven others along with the 

federal government and the U.S. military are exhibiting a degree of long term disuse that rivals 

                                                 
61

 Oregon is one of four states – Colorado, Washington and Pennsylvania are the others – whose 

governors have halted executions by moratorium. Similar to Oregon, Colorado had executed only one 

person in the past 47 years. Death Penalty Information Center (DPIC), Searchable Execution Database, 

available at http://www.deathpenaltyinfo.org/views-executions (last visited August 3, 2015). Washington 

has executed only five people in a half-century. Id. Pennsylvania has executed only three people – all 

volunteers – in the last fifty years. Id. This dramatic infrequency of executions demonstrates that the 

executive moratoria simply made official what citizens of these jurisdictions had embraced for years: 

on-the-ground abandonment of capital punishment. 

http://www.deathpenaltyinfo.org/views-executions
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that recognized in Hall. New Hampshire, which has only one occupant on its death row, has not 

performed an execution in 86 years. Death Penalty Information Center (DPIC), Searchable 

Execution Database, online at http://www.deathpenaltyinfo.org/views-executions (last viewed 

August 3, 2015). Wyoming has executed one person in fifty years, and its death row is empty. Id. 

Kansas, as the Hall Court noted, “has not had an execution in almost five decades.” Hall, 134 S. 

Ct. at 1997. The U.S. military has not executed anyone since 1961. Idaho, Kentucky, Montana, 

South Dakota, and the Federal Government have performed only three executions each over the 

past 50 years. Moreover, of the 16 death sentences carried out by these nine jurisdictions, seven 

have involved inmates who volunteered for execution. See (DPIC), Searchable Execution 

Database, supra. In sum, thirty-three jurisdictions, including the District of Columbia, the federal 

government, and the U.S. military, have either abolished the death penalty or have carried out 

one or fewer executions per decade over the past half-century.  

This trend away from the death penalty is even more pronounced in more recent years. 

See, e.g., Hall, 134 S. Ct. at 1997 (“Delaware has executed three individuals in the past decade, 

while Washington has executed one person, and has recently suspended its death penalty”). In 

his Glossip dissent, Justice Breyer counted States where “no execution has taken place for more 

than eight years” including: Arkansas (last execution 2005); California (2006); Colorado (1997); 

Kansas (none); Montana (2006); Nevada (2006); New Hampshire (none); North Carolina (2006); 

Oregon (1997); Pennsylvania (1999); and Wyoming (1992). Glossip, 135 S. Ct. at 2773. Justice 

Breyer wrote, “Of the 20 States that have conducted at least one execution in the past eight years, 

9 have conducted fewer than five in that time, making an execution in those States a fairly rare 

event. That leaves 11 States in which it is fair to say that capital punishment is not ‘unusual.’” 

(internal citation omitted). Id. 

http://www.deathpenaltyinfo.org/views-executions
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c) Among the states that continue to use some form of capital 

punishment, there has recently been a substantial decline in the 

number of death sentences imposed and the number of executions 

performed. 

 

This drop in sentences and executions is not an aberration, but rather the result of a long, 

consistent national march away from capital punishment. Executions have steadily decreased for 

over a decade. They are now at a twenty-year low, with only seven states performing a total of 

35 in 2014. The most recent ten-year period (2005-2014) had an average of 45 executions 

annually, compared to 55 in the pre-Furman period. The trend has moved consistently downward 

since 1999. 

Execution numbers, however, can be influenced by many factors and, given the lengthy 

delay between the imposition of a death sentence and an execution, are arguably reflective of a 

societal consensus that is at least a decade stale. Therefore, current societal consensus is better 

reflected in the number of new death sentences imposed by juries.
62

 Dissenting in Glossip, 

Justice Breyer observes that “[i]n 1977 – just after the Supreme Court made clear that, by 

modifying their legislation, States could reinstate the death penalty – 137 people were sentenced 

to death.” Glossip. 135 S. Ct. at 2772-33. He goes on to note however, that “approximately 15 

years ago, the numbers began to decline, and they have declined rapidly ever since.” Id. In 2014, 

only 73 new death sentences were imposed nationally, an all-time post-Furman low.
63

 See, e.g., 

Glossip, 135 S. Ct, at 2773 (“in many States most associated with the death penalty, remarkable 

                                                 
62

 Even jury verdicts in death cases overstate society’s acceptance of the death penalty. Because capital 

juries are entirely composed of death-qualified members, i.e., those who will commit to considering and 

imposing the death penalty in an appropriate case, verdicts reflect the consensus of only this portion of 

society. See Lockhart v. McCree, 476 U.S. 165 (1986); Wainwright v. Witt, 469 U.S. 412 (1985). The 

significant segment of the population that is entirely opposed to capital punishment is entirely excluded 

from service and, therefore, its views are unrepresented in this metric. 

 
63

 Death sentence data is compiled by the Death Penalty Information Center. See Death Penalty 

Information Center (DPIC) Sentencing Information http://www.deathpenaltyinfo.org/death-penalty-

sentencing-information. (last visited August 5, 2015). 
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shifts have occurred. In Texas . . . the number of death sentences fell from 48 in 1999 to 9 in 

2013 (and 0 thus far in 2015). Similarly dramatic declines are present in Virginia, Oklahoma, 

Missouri, and North Carolina”) (internal citations omitted).  

While execution and sentencing numbers, standing alone, shed some light on consensus, 

the best measure considers the two together. To determine their true import, newly imposed 

death sentences must be evaluated in light of a jurisdiction’s established execution practice. 

When juries impose death sentences in jurisdictions that do not perform executions, those 

verdicts are entirely symbolic, as is the case in California. See Glossip, supra at Appendix E 

(noting that 5 of the 15 counties imposing 5 or more death sentences since 2010 are in California, 

a state that has effectively abandoned executions).
 
Members of a California jury, therefore, are 

free to vehemently denounce a defendant’s crime by returning a death verdict, comfortably 

protected by this certainty that the man they have purportedly condemned will never be put to 

death.
64

 See also Caldwell v. Mississippi, 472 U.S. 320, 331 (1985) (“even when a sentencing 

jury is unconvinced that death is the appropriate punishment, it might nevertheless wish to ‘send 

a message’ of extreme disapproval for the defendant’s acts”). 

When death sentences and execution practice are considered in tandem, it is apparent that 

even the 73 new death sentences returned in 2014 (including two in Mississippi) dramatically 

overstates society’s acceptance of capital punishment. Of those 73 sentences, 26 were imposed in 

the jurisdictions, discussed above, which have either suspended executions indefinitely or have 

performed few, if any, executions over the past fifty years. Therefore, nationwide, only 47 juries 

                                                 
64

 In California, “the death sentence is actually carried out against only a trivial few of those sentenced to 

death.” Jones v. Chappell, 31 F.Supp.3d 1050 (C.D. Cal. 2014). The enormous backlog of death-

sentenced prisoners ensures that, even if executions resumed in the near future, defendants currently 

standing trial will likely die of old age before California could manage to execute them. See California 

Department of Corrections and Rehabilitation, Office of Public and Employee Communications, 

Condemned inmates who have died since 1978 (June 15, 12015) available at http://www.cdcr.ca.gov/ 

Capital_Punishment/docs/CONDEMNEDINMATESWHOHAVEDIEDSINCE1978.pdf (last viewed 

August 3, 2015). 

http://www.cdcr.ca.gov/%20Capital_Punishment/docs/CONDEMNEDINMATESWHOHAVEDIEDSINCE1978.pdf
http://www.cdcr.ca.gov/%20Capital_Punishment/docs/CONDEMNEDINMATESWHOHAVEDIEDSINCE1978.pdf
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that had reason to believe the defendant on trial would actually be executed chose to condemn 

him to death. Meanwhile, in 2013 alone, the United States recorded 14,196 murders. 

Finally, the Eighth Amendment analysis requires considering whether a sentencing 

practice is restricted to a particular State or small group of States. Where there is substantial 

“geographical isolation,” or concentration in a few locales, raw numbers may overstate the extent 

to which society finds a punishment acceptable. See Graham, 560 U.S. at 64 (concluding this to 

be the case with non-homicide sentencing of juveniles to life without parole sentences). This is 

also the case with the death penalty. 

The 47 death sentences imposed in places where juries have reason to believe there is the 

possibility that the death sentence would be carried out also demonstrate marked geographical 

isolation, comparable to that found significant in Graham, 560 U.S. at 64. Forty-six percent of 

these death sentences were handed down in only two states – Florida and Texas – even though 

those same jurisdictions accounted for only 15% of all homicides nationwide.
65

 

Even without excluding purely symbolic death sentences, “use of the death penalty has 

become increasingly concentrated geographically.” Glossip, 135 S. Ct. at 2774. Of the 35 

executions in 2014, only three states carried out 80% of them – Texas, Missouri, and Florida. Id. 

Moreover, as Justice Breyer wrote in Glossip:  

If we look to population, about 66% of the Nation lives in a State that has not 

carried out an execution in the last three years. And if we look to counties, in 86% 

there is effectively no death penalty. It seems fair to say that it is now unusual to 

find capital punishment in the United States, at least when we consider the Nation 

as a whole. 

Id.  

Like executions, the majority of death sentences are localized in a few states.
66

 However, 

a review of county-level data shows an even more striking geographical disparity in death 

                                                 
65

 State-by-state homicide statistics are maintained by the Federal Bureau of Investigation and are 

available at http://www.fbi.gov/stats-services/crimestats.  
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sentencing. Nationwide, since 2010, “only 15 counties imposed five or more death sentences.” 

Id. Just 2% of the counties in the U.S. are responsible for 56% of the population of death row. 

Therefore, it is evident that “the number of active death penalty counties is small and getting 

smaller.” Id.
67

 

2. In operation, no death penalty scheme in existence, including that of 

Mississippi, has been able to meet the dual Eighth Amendment requisites of 

serving only legitimate penological purposes and of meaningfully narrowing 

the crimes and offenders against whom it is sought and imposed. 

 

 Though the consensus analysis is important, in the end it is for the courts to use 

independent judicial judgment to determine whether a punishment is cruel and unusual. The 

Eighth Amendment commands that a punishment have a legitimate penological purpose. Without 

that, it is necessarily cruel and unusual. Kennedy, 554 U.S. at 441 (2008) (citing Gregg, 428 U.S. 

at 173, 183, 187; Atkins, 536 U.S. at 319; Enmund v. Florida, 458 U.S. 782, 798 (1982)). A 

death sentence under those circumstances is a “pointless and needless extinction of life with only 

marginal contributions to any discernible social or public purposes.” Furman, 408 U.S. at 312. 

The only recognized social purposes for the death penalty are “retribution and deterrence of 

capital crimes by prospective offenders.” Gregg, 428 U.S. at 183. The Eighth Amendment also 

commands that even with such a purpose, the death penalty must “be limited to those offenders 

who commit a narrow category of the most serious crimes and whose extreme culpability makes 

them the most deserving of execution.” Kennedy, 554 U.S. at 420 (emphasis supplied). Neither 

of these constitutional requirements is being met by the death penalty in practice today. As 

                                                 
67

 Justice Breyer also notes the United States is geographically isolated from much of the rest of the 

world. Indeed, in 2013, the fact that the United States continues to sentence people to death places it in 

company with nations whose human rights policies are rightly of concern to us as an international leader. 

“In 2013, only 22 countries in the world carried out an execution. No executions were carried out in 

Europe or Central Asia, and the United States was the only country in the Americas to execute an inmate 

in 2013. Only eight countries executed more than 10 individuals (the United States, China, Iran, Iraq, 

Saudi Arabia, Somalia, Sudan, and Yemen). And almost 80% of all known executions took place in three 

countries: Iran, Iraq, and Saudi Arabia.” Glossip, 135 S. Ct. at 2775-76. 
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Justice Breyer writes in his Glossip dissent, the Supreme Court in Gregg “delegated significant 

responsibility to the States to develop procedures that would protect against those constitutional 

problems.” Yet, “[a]lmost 40 years of studies, surveys, and experience strongly indicate, 

however, that this effort has failed.” Glossip, 135 S. Ct. at 2755. As to the first requirement, there 

has never been any objective evidence that the death penalty deters murder in any significant 

way when compared to lengthy imprisonment. That evidence was nonexistent at the time of 

Furman. See 408 U.S. at 301, 307, 347-54, 395-96. It remains so today. See Baze v. Rees, 553 

U.S. 35, 79 (2008) (Stevens, J., concurring in judgment) (“The legitimacy of deterrence as a 

justification for the death penalty is also questionable, at best. Despite 30 years of empirical 

research in the area, there remains no reliable statistical evidence that capital punishment in fact 

deters potential offenders. In the absence of such evidence, deterrence cannot serve as a 

sufficient penological justification for this uniquely severe and irrevocable punishment.”) 

(footnote omitted).
68

 

Even without resort to scholarly statistical analysis, however, it is obvious that a 

punishment as infrequently imposed or carried out as the death penalty can serve little, if any, 

                                                 
68

Some studies have claimed to measure an effect of executions on the number of homicides committed, 

See, e.g., Dezhbakhsh, Hashem, Rubin, Paul and Shepherd, Joanna, “Does Capital Punishment Have a 

Deterrent Effect? New Evidence from Post-Moratorium Panel Data,” 5 American Law and Economics 

Review 344 (2003); Mocan, H. Naci and Gittings, R. Kaj, “Getting Off Death Row: Commuted Sentences 

and the Deterrent Effect of Capital Punishment,” 46 Journal of Law and Economics 453 (2003). However, 

the methodologies used in them have come under attack. See, e.g., Fagan, Jeffrey, “Deterrence and the 

Death Penalty: Risk, Uncertainty, and Public Policy Choices.” Available at 

https://www.law.columbia.edu/law_school/communications/reports/summer06/capitalpunish. Because the 

studies have not isolated the additional deterrent effect of a potential death sentence over one of lengthy 

imprisonment and are unable to accurately model the decision-making processes of potential killers, the 

conclusions of these studies are incomplete and unreliable. Nagin, Daniel S., and Pepper, John V., eds, 

“Deterrence and the Death Penalty,” Committee on Deterrence and the Death Penalty; Committee on Law 

and Justice; Division on Behavioral and Social Sciences and Education; National Research Council 

(2012). This study expressly concluded that “research to date on the effect of capital punishment on 

homicide is not informative about whether capital punishment decreases, increases, or has no effect on 

homicide rates.” 
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deterring purpose. “[A]n offender who is sentenced to death is two or three times more likely to 

find his sentence overturned or commuted than to be executed; and he has a good chance of 

dying from natural causes before any execution (or exoneration) can take place.” Glossip, 1135 

S. Ct. at 2768. As Justice White articulated in Furman, “the death penalty could so seldom be 

imposed that it would cease to be a credible deterrent or measurably to contribute to any other 

end of punishment in the criminal justice system.” 408 U.S. at 311. Justice White’s words have 

never rung more true than when applied to the death penalty in practice today. 

Nor is there any evidence of a significant retributive value to the death penalty beyond 

that afforded by a sentence of life without parole. Death-condemned and life-with-no-parole-

sentenced murderers alike are sentenced to imprisonment till death. The survivors of those killed 

by either of these offenders likewise know that the murderers will both suffer that fate. The only 

distinction is in the moment and mechanics by which that death occurs – and whether it is a 

spectacle that can be observed by the decedent’s survivors and other selected representatives of 

the public. 

This is far too narrow a distinction to comfortably ameliorate the reality that when, in the 

name of retribution, “the law punishes by death, it risks its own sudden descent into brutality, 

transgressing constitutional commitment to decency and restraint.” Kennedy, 554 U.S. at 420. 

The only possible way to avoid this would be if the death penalty were, as the United States 

Supreme Court has consistently held that the Eighth Amendment requires, actually reserved for 

only the most aggravated homicides, Id. (banning the death penalty for non-homicide offenses); 

Godfrey v. Georgia, 446 U.S. 420, 433 (1980) (requiring states to narrow their homicide statutes 

so that only aggravated murders are death-eligible) committed by the most culpable offenders, 

Simmons, 543 U.S. at 568; Atkins, 536 U.S. at 319 (categorically excluding youth and the 

intellectually disabled from exposure to a death sentence regardless of their crimes). However, 
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the experience since Gregg demonstrates that the death penalty is not so limited.  

As Justice Breyer points out, while the imposition of the ultimate sanction of death is 

undeniably rare, this infrequency does not reflect the identification and punishment of the most 

aggravated homicides. “Despite the Gregg Court’s hope for fair administration of the death 

penalty, 40 years of further experience make it increasingly clear that the death penalty is 

imposed arbitrarily, i.e., without the ‘reasonable consistency’ legally necessary to reconcile its 

use with the Constitution’s commands.” Glossip, 192 L. Ed. at 799 citing Eddings v. Oklahoma, 

455 U.S. 104, 112 (1982).
69

 As a result, Justice Breyer has concluded it is unlikely that the death 

penalty is constitutional. Id. at 35. In so doing, he is not alone among justices of the Supreme 

Court who have wrestled with the question over the four decades since Gregg. See, e.g., Baze, 

553 U.S. at 82-86 (Stevens, J., concurring in judgment) (stating that the death penalty is 

unconstitutional and rejecting the assumption “that adequate procedures [are] in place to avoid 

the danger of discriminatory application . . . of arbitrary application . . . and of excessiveness” of 

the death penalty) (internal citations omitted); Callins v. Collins, 510 U.S. 1141, 1145 (1994) 

(Blackmun, J., dissenting) (refusing to further “tinker with the machinery of death” because it 

was “virtually self-evident . . . that no combination of procedural rules or substantive regulations 

can ever save the death penalty from its inherent constitutional deficiencies”).  

The Court clearly recognizes that these qualms, though not shared in degree by all 

members of the court in all circumstances, must be addressed in the death penalty context. The 

Court has long subscribed to the “belief, long held by this society, that defendants who commit 

criminal acts that are attributable to a disadvantaged background, or to emotional and mental 

problems, may be less culpable than defendants who have no such excuse.” Penry v. Lynaugh, 

                                                 
69

 He also notes that numerous studies “indicate that the factors that most clearly ought to affect 

application of the death penalty – namely, comparative egregiousness of the crime – often do not. Other 

studies show that circumstances that ought not to affect application of the death penalty, such as race, 

gender, or geography, often do.” (emphasis in the original) Id. at 33. 
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492 U.S. 302, 319 (1989) (quoting California v. Brown, 479 U.S. 538, 545 (1987) (O’Connor, J., 

concurring). This is because execution of a person with insufficient culpability would serve no 

retributive purpose; and, therefore, it would “violate [] his or her inherent dignity as a human 

being.” Hall, 134 S. Ct. at 1992 (“By protecting even those convicted of heinous crimes, the 

Eighth Amendment reaffirms the duty of the government to respect the dignity of all persons.”). 

It has recognized that there are circumstances such as youth or intellectual disability where 

“[r]etribution is not proportional if the law’s most severe penalty is imposed on one whose 

culpability or blameworthiness is diminished.” Simmons, 543 U.S. at 572, 574 (also recognizing 

that in the case of youth, “qualities that distinguish juveniles from adults do not disappear when 

an individual turns 18”). See also, e.g., Porter v. McCollum, 558 U.S. 30, 43-44 (2009) 

(recognizing at least the mitigating value of other things that may similarly affect an individual’s 

culpability, such as a defendant’s “brain abnormality and cognitive deficits,” as well as “the 

intense stress and mental and emotional toll” that military service can have on an individual). 

Even if there may be some who do possess the requisite culpability, there remains a 

serious risk of wrongful execution because judges and juries are ill-equipped to discern exactly 

who falls into that narrow category. See, e.g., Simmons, 543 U.S. at 573 (“[a]n unacceptable 

likelihood exists that the brutality or cold-blooded nature of any particular crime would 

overpower mitigating arguments based on youth as a matter of course.). Despite the numerous 

procedural safeguards in place, a substantial proportion of the executed and condemned consists 

of those who do not fall into the categorical exclusions of Simmons or Atkins but who do suffer 

or suffered from other mental defects or deficiencies, or addiction, or an abusive upbringing, or 

other things that would render death as neither a just nor a constitutionally proportionate 
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sentence.
70 

This Court has, in the past, corrected at least two such jury errors. Coleman v. State, 

378 So. 2d 640 (Miss. 1979) (setting aside, prior to Simmons, sentence as disproportionate due to 

age (16) and circumstances of offense); Edwards v. State, 441 So. 2d 84, 92-93 (Miss. 1983) 

(Hawkins, J. concurring) (setting aside death sentence and remanding for entry of sentence of life 

where mental health issues, apparently not accorded sufficient weight in mitigation to preclude a 

death sentence, attended the defendant). This suggests that, in general, the things that actually 

impair an individual’s moral culpability have been routinely improperly regarded by sentencing 

juries as increasing it. Penry, 492 U.S. at 324 (noting that mitigation evidence can be “a two-

edged sword: it may diminish his blame-worthiness for his crime even as it indicates that there is 

a probability that he will be dangerous in the future”).
71

 

3. There is an unacceptable risk of executing the innocent. 

 

The risk of “sudden descent into brutality, transgressing constitutional commitment to 

decency and restraint” Kennedy, 554 U.S. at 420, is nowhere more extreme than in the 

well-established fact that the criminal justice apparatus itself does not, and cannot, entirely 

prevent conviction of the innocent, or remedy such convictions if they occur.  

 Justice Breyer wrote in Glossip: “[D]espite the difficulty of investigating the 

                                                 
70

 Smith, Robert J., Cull, Sophie, and Robinson, Zoe, “The Failure of Mitigation?” Hastings Law Journal, 

Vol. 65: 1221 (June 2014). 

 
71

 Even those condemned at a time when they are not suffering from some non-death-sentence-precluding 

mental illness or defect are likely to be doing so by the time they are actually facing execution. A death 

row prisoner is typically imprisoned for “20 years or more in a windowless cell no larger than a typical 

parking spot for 23 hours a day; and in the one hour when he leaves it, he likely is allowed little or no 

opportunity for conversation or interaction with anyone.” Davis v. Ayala, 135 S. Ct. 2187, 2208 (2015) 

(Kennedy, J., concurring). Lengthy terms in solitary confinement cause “numerous deleterious harms” to 

an inmate’s physical and mental health. Glossip, 135 S. Ct. at 2765; see also Haney, Mental Health Issues 

in Long–Term Solitary and “Supermax” Confinement, 49 Crime & Delinquency 124, 130 (2003) (solitary 

confinement can cause prisoners to experience “anxiety, panic, rage, loss of control, paranoia, 

hallucinations, and self-mutilations”). This raises significant Eighth Amendment questions of its own. 

See, e.g., Ayala, 135 S. Ct. at 2210 (Kennedy, J., concurring); Lackey v. Texas, 514 U.S. 1045 (1995) 

(Stevens, J., respecting denial of certiorari). 
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circumstances surrounding an execution for a crime that took place long ago, researchers have 

found convincing evidence that, in the past three decades, innocent people have been executed.” 

See Glossip, 135 S. Ct. at 2756. Advances in forensic evidence, particularly DNA testing, have 

produced a startling number of exonerations in capital cases. In 2006, Justice Souter wrote in 

Kansas v. Marsh, “we are [] in a period of new empirical argument about how ‘death is 

different.’” 548 U.S. 163, 210 (2006) (Souter, J., dissenting) (quoting Gregg, 428 U.S. at 188). 

When the Court decided Marsh, there had been 120 exonerations of death row inmates.
72

 Today, 

there have been 153 exonerations of death row inmates.
73

 Even more troubling, there is growing 

concern that states have executed actually innocent defendants. See Glossip, 135 S. Ct. at 2756 

(Breyer, J., dissenting). See also Maurice Possley, Fresh Doubts Over a Texas Execution, 

Washington Post, Aug. 3, 2014, available at: http://www.washingtonpost.com/sf/national/2014 

/08/03/fresh-doubts-over-a-texas-execution (last visited June 3, 2015) (discussing case of 

Cameron Todd Willingham); James Liebman, The Wrong Carlos: Anatomy of a Wrongful 

Execution (Columbia University Press 2014 ed.) (discussing case of Carlos DeLuna). As Justice 

Stevens has recently noted, the risk of killing an innocent person, which cannot be entirely 

eliminated, is a “sufficient argument against the death penalty: society should not take the risk 

that that might happen again, because it’s intolerable to think that our government, for really not 
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 See Death Penalty Information Center (DPIC), List of Those Freed from Death Row, available at: 

http://www.deathpenaltyinfo.org/innocence-list-those-freed-death-row (last visited June 3, 2015). 
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 See Death Penalty Information Center, List of Those Freed from Death Row, available at: 

http://www.deathpenaltyinfo.org/innocence-list-those-freed-death-row (last visited June 3, 2015). The 

number of exonerations is harrowing in its own right, but particularly so when considering the human 

aspect of the individual cases. As just one example, in a 1994 case, Justice Scalia used Henry McCollum 

as a poster child for the death penalty for his purported role in “the case of the 11-year-old girl raped by 

four men and then killed by stuffing her panties down her throat. How enviable a quiet death by lethal 

injection compared with that!” Callins v. Collins, 510 U.S. 1141, 1143 (1994) (Scalia, J., concurring). 

Twenty years after that opinion, Henry McCollum was exonerated. See Jonathan Katz and Erik Eckholm, 

DNA Evidence Clears Two Men in 1983 Murder, N.Y. Times, Sept. 2, 2014, available at: 

http://www.nytimes.com/2014/09/03/us/2-convicted-in-1983-north-carolina-murder-freed-after-dna-

tests.html?_r=0 (last visited June 3, 2015). 
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http://www.nytimes.com/2014/09/03/us/2-convicted-in-1983-north-carolina-murder-freed-after-dna-tests.html?_r=0
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very powerful reasons, runs the risk of executing innocent people.” See Columbia Law School, 

Professor James Liebman Proves Innocent Man Executed, Retired Supreme Court Justice Says, 

Jan. 26, 2015.
74

  

For all of the foregoing reasons, Timothy Evans respectfully urges this Court to cease 

immediately its continuing attempts to “tinker with the machinery of death.” Callins, 510 U.S. 

1145 (Blackmun, J., dissenting). It should instead overrule any precedent permitting its use for 

any purpose in Mississippi and declare Mississippi’s statutory scheme permitting use of the 

death penalty, in toto, a violation of the Eighth and Fourteenth Amendments of the United States 

Constitution, and the corresponding provisions of the Mississippi Constitution. This, Evans 

further respectfully submits, will require this Court to immediately vacate his sentence of death 

and directly remand this matter to the Circuit Court of Hancock county for imposition of a 

sentence of imprisonment for life without the possibility of parole. Miss. Code Ann. § 99-19-

107. 

B. Failure to include aggravating circumstances in the indictment renders the sentence 

unconstitutional and requires that it be vacated. 

 

The indictment in this case failed to charge all elements necessary to impose the death 

penalty under Mississippi law. The indictment did not include allegations of any valid statutory 

aggravating factor nor of the requisite mens rea elements of Miss. Code § 99-19-101(5) and (7) 

respectively. Evans raised this issue by way of pretrial motion. C.P. 67-68. The motion was 

heard and denied by the trial court. Tr. 233-36, C.P. 620. Moreover, because it is an attack on the 

sufficiency of the indictment, this claim would not, in any event, be subject to procedural bar. 

Byrom v. State, 863 So. 2d 836, 865 (Miss. 2003) (“substantive challenges to the sufficiency of 

the indictment are not waivable and may be raised for the first time on appeal”). This Court’s 
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 Available at http://www.law.columbia.edu/media_inquiries/news_events/2015/january2015/stevens-

liebman (last visited August 3, 2015). 
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prior jurisprudence permitting finding such indictments valid is wrongly decided and that error 

should be corrected here. Williams v. State, 445 So. 2d 798, 804 (Miss. 1984). 

Under the Due Process Clause of the Fifth Amendment, the notice and jury trial 

guarantees of the Sixth Amendment, and the corresponding provision of our state constitution, 

any fact (other than a prior conviction) that increases the maximum penalty for a crime must be 

charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt. Apprendi 

v. New Jersey, 530 U.S. 466, 476-82 (2000). “The right to trial by jury guaranteed by the Sixth 

Amendment would be senselessly diminished if it encompassed the fact-finding necessary to 

increase a defendant’s sentence by two years, but not the fact-finding necessary to put him to 

death. We hold that the Sixth Amendment applies to both.” Ring, 536 U.S. 584, 122 S. Ct. at 

2443. 

Under the Mississippi statutory scheme, without a sentencing hearing before a jury as 

mandated in Miss. Code § 99-19-101 and a finding of the jury of requisite mens rea factors and 

aggravating circumstances beyond a reasonable doubt, the maximum penalty for capital murder 

is life imprisonment. See Pham v. State, 716 So. 2d 1100, 1103-04 (Miss. 1998); Berry v. State, 

703 So. 2d 269, 284-85 (Miss. 1997); White v. State, 532 So. 2d 1207, 1219-20 (Miss. 1988); 

Gray v. State, 351 So. 2d 1342, 1349 (Miss. 1977). See also Ring, 122 S. Ct. at 2437 (“Based 

solely on the jury’s verdict finding Ring guilty of first-degree murder, the maximum punishment 

he could have received was life imprisonment”). This implicates the Due Process Clause of the 

Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, and the 

corresponding provisions of our state constitution. Apprendi at 476; Ring, 536 U.S. 584. 

Holdings by this Court to the contrary are clearly erroneous in light of the Supreme Court of the 

United States decision in Kansas v. Marsh, 548 U.S. 163 (2006)  

In Marsh, the Kansas Supreme Court had found its capital sentencing scheme 
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unconstitutional and the State sought certiorari. The Supreme Court reversed the state court 

finding of an Eighth Amendment violation. However, on the way to reaching its conclusion, the 

Court compared the Kansas scheme to the Arizona scheme and found them essentially the same. 

Mississippi’s scheme is indistinguishable from that in Marsh. Thus, the position that Ring v. 

Arizona has no application to Mississippi’s scheme is incorrect. 

The State cannot avoid these constitutional requirements by classifying any factor that 

operates as an element of a crime as a mere “sentencing factor.” The “look” of the statute – that 

is, the construction of the statute or, perhaps, the legislative denomination of the statute – is not 

at all dispositive of the question as to whether the item at issue is an element of the offense or a 

sentencing factor. See Jones v. United States, 526 U.S. 227, 232-33 (1999), see also Ring, 536 

U.S. 584  (noting the dispositive question from Apprendi was “one not of form, but of effect”); 

Apprendi, 530 U.S. at 476 (New Jersey’s placement of word “enhancer” within the criminal 

code’s sentencing provision did not render the “enhancer” a non-essential element of the 

offense). Any fact that elevates punishment above the maximum is considered an “element of an 

aggravated offense.” Harris v. United States, 536 U.S. 545 (2002). See also Blakely v. 

Washington, 542 U.S. 296 (2004) (holding that Apprendi reflects two longstanding tenets of 

common-law criminal jurisprudence: the right to a jury trial and “that ‘an accusation which lacks 

any particular fact which the law makes essential to the punishment is . . . no accusation within 

the requirements of the common law, and it is no accusation in reason’”). 

Mississippi requires that “each and every material fact and essential ingredient of the 

offense must be with precision and certainty set forth.” Burchfield v. State, 277 So. 2d 623, 625 

(Miss. 1973). An indictment that fails to allege the essential elements of an offense would be so 

defective as to deprive this Court of jurisdiction in violation of due process of law. Alexander v. 

McCotter, 775 F.2d 595, 599 (5th Cir. 1985). 
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Moreover, in Rose v. Mitchell, 443 U.S. 545, 557 n. 7 (1979), the United States Supreme 

Court held that if a state elects to prosecute by indictment, that process must comport with the 

Fourteenth Amendment and that the arbitrary denial of a state right (not even a constitutional 

right) violates the Fourteenth Amendment and due process. Hicks v. Oklahoma, 447 U.S. 343 

(1980); Stewart v. State, 662 So. 2d 552, 557 (Miss. 1995) (citing Hicks and holding that “the 

arbitrary denial . . . rises to a violation of the due process clause of the Fourteenth Amendment”). 

1. The scienter provisions of the Mississippi capital sentencing statute are 

unconstitutional and void, and Evans’s death sentence is therefore without 

any legal basis and must be vacated. 

 

Evans also respectfully submits that the statute under which Evans was sentenced is 

unconstitutional under Enmund v. Florida, 458 U.S. 782, 798 (1982), and Tison v. Arizona, 107 

S. Ct. 1676 (1987), insofar as it permits imposition of a death sentence where a jury finds that a 

defendant “contemplated that lethal force would be employed.” Miss. Code Ann. § 99-19-

101(7)(d). Evans expressly raised this objection by way of pretrial motion, C.P. 51-53, 73-75. It 

was subsumed for purposes of argument within the other attacks on the constitutionality of the 

statute and was ultimately denied by the trial court. Tr. 222, C.P. 621. Although the jury did not 

rely on this basis in sentencing Evans to death, it was instructed to consider it. Such error cannot 

be tolerated because of the heightened scrutiny accorded where the question is threshold 

constitutional eligibility to be sentenced to death at all. See Hall v. Florida, ---, U.S. ---, ---, 134 

S. Ct. 1986, 2001 (2014), such instructional error should not be tolerated, and Evans’s sentence 

should be reversed.  

 Enmund and Tison require expressly that to be sentenced to death, a person convicted of 

capital murder must have actually killed, attempted to kill or intended to kill. White v. State, 532 

So. 2d 1207 (Miss. 1988). The Mississippi statute attempting to implement this provision, 

however, unconstitutionally adds a fourth basis – that the defendant “contemplated lethal force 
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would be employed.” Miss. Code Ann. § 99-19-101(7)(d).  

Two Justices of this Court recently agreed that this law violates the Eighth Amendment‘s 

disproportionality component as the U.S. Supreme Court held in Tison. In Cox v. State, 2013-

DP-00087 (¶¶ 111-114) (Miss. 2015) (not yet released for publication) (Dickinson, P.J., 

concurring in part and in result) To the extent that this Court has heretofore rejected this claim, 

Evans respectfully submits that the Court should take the opportunity of the instant matter to 

revisit its prior decisions, overrule them, and declare the Mississippi statute unconstitutional for 

the Tison violation at least.  

In Tison the United States Supreme Court clarified its previous holding in Enmund v. 

Florida, 458 U.S. 782 (1982). Its core holding was that before a defendant may be sentenced to 

death, a jury must find that the defendant either killed, intended to kill, attempted to kill or, as a 

major participant in a felony, was recklessly indifferent to the killing. Tison v. Arizona, 481 U.S. 

137 (1987). Tison held that where a defendant merely “contemplated that lethal force would be 

used,” this mere contemplation falls short of the required level of intent. Mere knowledge of 

foreseeable consequences is not intent. Id. 

However, under its current statutory scheme, Mississippi fails to instruct juries properly 

as to the level of culpability required to impose the death penalty. It therefore unconstitutionally 

permits imposition of death upon a felon who contemplated that lethal force would be used in the 

commission of a crime, but was not a major participant and/or recklessly indifferent to the 

killing. See Id. Legislative acts repugnant to the federal constitution are void. Marbury v. 

Madison, 5 U.S. 137, 176-78 (1803); Board of Liquidation v. McComb, 92 U.S. 531, 542 (1875) 

(citing Davis v. Gray, 83 U.S. 203 (1872) Osborn v. Bank of United States, 22 U.S. 738 (1824)) 

As Subdivision (7)(d) of Miss. Code Ann. § 99-19-101 is a legislative pronouncement of death 

eligibility which affronts the federal constitution, it must not stand. Because the sentencing jury 
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was instructed with an unconstitutional law, Evans respectfully submits that his sentence must be 

vacated. 

C. The Mississippi statute is unconstitutional for additional reasons as well. 

  

Evans’s death sentence should be reversed for the following additional reasons as well. 

Evans respectfully submits that Mississippi Code Ann. § 99-19-105 is unconstitutional on its 

face and/or as applied by this Court because it fails to provide for adequate or meaningful 

appellate review in violation of the Sixth, Eighth, and Fourteenth Amendments of the United 

States Constitution and corresponding sections of the Mississippi Constitution. Section 99-19-

105(3)(c) provides that the Mississippi Supreme Court shall determine “(w)hether the sentence 

of death is excessive or disproportionate to the penalty imposed in similar cases, considering 

both the defendant and the crime.” This Court does not apply that provision in a way that keeps 

the death penalty from being imposed in an arbitrary and capricious manner. The Mississippi 

statutory scheme provides for proportionality review. However, the failure of this Court to 

compare death sentences not only to other cases in which it has been imposed, but also to cases 

in which it has not been imposed denies the defendant his rights under the Sixth, Eighth, and 

Fourteenth Amendments and comparable sections of the Mississippi Constitution.  

Mississippi’s death penalty scheme is also being applied in a discriminatory and irrational 

manner in violation of the Eighth Amendment and due process and equal protection clauses of 

the Fourteenth Amendment and corresponding sections of the Mississippi Constitution. 

Statistical analysis establishes that the death penalty in the United States and Mississippi has 

been imposed disproportionately against males, poor persons and defendants accused of killing 

white victims. See, e.g., Casteneda v. Partida, 430 U.S. 482 (1977); Washington v. Davis, 426 

U.S. 229 239 (1976); United States v. Texas Education Agency, 579 F. 2d 910, 913-14 & nn. 5-7 

(5th Cir. 1978). The United States Supreme Court has not to date held that this racial and gender 
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disproportion is sufficient standing alone to violate the due process and equal protection clauses 

of the Fourteenth Amendment; and this Court has elected not to do so either. McCleskey v. 

Kemp, 481 U.S. 279, (1987). However, Evans respectfully submits that such holdings should be 

revisited, and the death penalty statute in Mississippi should be declared unconstitutional 

because of its discriminatory effect. 

Mississippi’s death penalty statutes are also unconstitutionally over-broad and vague, 

both facially and as interpreted by this Court, and as applied to this defendant in permitting the 

jury to consider imposing the penalty based on the aggravating circumstance that the murder was 

“especially atrocious, heinous or cruel.” Miss. Code Ann. 99-19-101(5)(h). This aggravator is 

unconstitutional unless adequately limited. Maynard v. Cartwright, 486 U.S. 356, 361-65 (1988); 

Brown v. State, 798 So. 2d 481, 501 (Miss. 2001); Clemons v. State, 593 So. 2d 1004, 1005 

(Miss. 1992). Although this Court has approved the language employed by the trial court in 

instructing the jury in the instant case on this aggravator, Evans respectfully submits that this 

Court is mistaken, and that the language employed in the instant matter is inadequate under 

Maynard and Clemons to adequately limit the instruction. Furthermore, the use of this factor at 

the penalty phase allowed the prosecution to introduce otherwise irrelevant and emotionally 

charged evidence that permitted the jury to consider a welter of arbitrary considerations in 

making its sentencing decision, even though it did not ultimately find that this aggravating 

circumstance actually existed.  

Mississippi’s death penalty statute violates the Sixth, Eighth and Fourteenth Amendments 

in allowing the jury to apply the death penalty whether the murder was committed during the 

course of certain felonies but does not authorize the death penalty in the case of simple murder, 

no matter how premeditated or atrocious and no matter what the circumstances of the defendant 

are. The Mississippi death penalty statutes thus fail to provide for the imposition of the death 
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penalty in a reasoned manner in a particular class of cases. Mississippi’s death penalty statute 

violates the Sixth, Eighth and Fourteenth Amendments by failing to provide meaningful 

appellate review in that the jury is not required to state in writing what is or was considered in 

mitigation, thus precluding the appellate court from making the required statutory and 

constitutional review of possible arbitraries of the jury’s decision. Coleman v State, 378 So. 2d 

640, 649 (Miss. 1979) (holding that the jury not required statutorily or constitutionally to list 

mitigating circumstances). 

IX. THE DEATH SENTENCE IN THIS MATTER IS CONSTITUTIONALLY AND STATUTORILY 

DISPROPORTIONATE 

 

This Court has repeatedly emphasized that appellate review of death sentences must be 

qualitatively different from the scrutiny used in other type cases. Irving v. State, 361 So. 2d 1360, 

1363 (Miss. 1978). Even where this Court is undertaking only its own mandatory review, the 

proportionality review goes beyond simply evaluating the defendant’s assignments of error. Miss. 

Code Ann. § 99-19-105 (3)(c) and (5) require this Court to review the record in the instant case and 

to compare it not only with the death sentences imposed in the other capital punishment cases 

decided by the Court since Jackson v. State, 337 So. 2d 1242 (Miss. 1976), but also to determine 

“[w]hether the sentence of death was imposed under the influence of passion, prejudice or any other 

arbitrary factor.” § 99-19-105(3)(a) (emphasis supplied). 

This Court has, of course, previously found death sentences premised on the capital 

murder of an adult household member to be not disproportionate. See, e.g., Batiste v. State, 121 

So3d 808 (Miss. 2013); Ronk v. State, ---- So. 3d --- (Miss. 2015), No. 2011-DP-00410-SCT, 

2015 WL 2168283 (Miss. May 7, 2015), reh’g denied (Sept. 17, 2015). Conversely, however, 

many perpetrators who have killed under those circumstances have either never received, or have 

relieved relief from, death sentences. See, e.g., Fulgham v. State, 46 So. 3d 315, 322 (Miss. 
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2010) (reversing sentence, life sentence entered on remand); Byrom v. State, No.2014-DR-

00230-SCT , En Banc Order (March 14, 2015)(vacating conviction and death sentence; sentence 

of time served to lesser offense of conspiracy entered on remand) See also 

http://www.ospd.ms.gov/CDForms/resentencing% 20to%20 life.pdf (listing cases of direct 

remand for resentencing to life or LWOP); http://www.ospd.ms.gov/CDForms/new% 

20sentencing%20trial.pdf. Hence, the pattern of sentencing in the slaying of adult householders 

does not overwhelmingly support either the proportionality or disproportionality of the sentence 

imposed here, at least based on the nature of the crime itself.  

However, that does not dispose of this Court’s statutory and constitutional duty to also 

look at characteristics of the defendant himself, and any other surrounding circumstances in 

assessing not only proportionality, but also “[w]hether the sentence of death was imposed under 

the influence of . . . any . . arbitrary factor.” § 99-19-105(3)(a), Edwards, 441 So. 2d at 92-93 

Coleman v. State, 378 So. 2d 640 (Miss. 1979). When that analysis is made, it becomes evident 

that the death sentence here must be vacated. 

The review being undertaken for proportionality in the instant matter is not statutorily 

limited to a mere comparison between the crimes of conviction and those in other cases, but must 

also take into consideration both the crime, the defendant himself, and anything about him that may 

render the sentence inappropriate. See Edwards v. State, 441 So. 2d 84, 92-93 (Miss. 1983) 

(Hawkins, J. concurring) (finding that “barbarism would attend our affirming the death penalty” 

for a capitally convicted person because he was suffering from a mental illness that affects his 

capacity to control his behavior or fully understand the morality of his conduct, even though his 

illness provided no defense against culpability for capital murder, and even though that person 

“poses a serious danger to innocent and unsuspecting people.”) See also Nixon v. State, 533 So. 2d 

1078, 1102 (Miss. 1987) (proportionality review takes into consideration both the crime and the 

http://www.ospd.ms.gov/CDForms/resentencing%25%2020to%20%20life.pdf
http://www.ospd.ms.gov/CDForms/new%25%2020sentencing%20trial.pdf
http://www.ospd.ms.gov/CDForms/new%25%2020sentencing%20trial.pdf
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defendant). This type of review is also compelled by the Eighth Amendment. It provides a measure 

of confidence that “the penalty is neither wanton, freakish, excessive, nor disproportionate,” Gray v. 

State, 472 So. 2d 409, 423 (Miss. 1985) and that death sentences are limited only to those offenders 

whose “extreme culpability makes them the most deserving of execution.” Roper v. Simmons, 

543 U.S. 551, 568 (2005), Atkins v. Virginia, 536 U.S. 304, 319 (2002) 

Going even further than Edwards, a large minority of this Court has recently adopted the 

view that the Eighth Amendment jurisprudence of Atkins, Simmons and their progeny that has 

evolved since the Edwards decision, make a death sentence disproportionate for any persons who  

suffer from any mental defect or disease, . . . that causes them to act out of 

impulse rather than a reasoned judgment of consequences, substantially reduces 

their ability to appreciate the wrongfulness of their actions, substantially reduces 

their ability to assist their counsel in their defense, or (in cases where the 

defendant has confessed) creates a substantial risk that the confession was false. 

 

Dickerson v. State, --- So. 3d. ---. --- (Miss. 2015), No. 2012-DP-01500-SCT at ¶ 121, 2015 WL 

3814618, at *33 (Miss. June 18, 2015) rehearing denied October 8, 2015 (Dickinson, J., 

concurring in part and dissenting in part). Although this is not yet the view of this Court as a 

whole, it should nonetheless be reconsidered here, and adopted. 

Whether under the Dickerson dissent or under the principles of Edwards, the same 

evidence that amply supported the trial court’s determination that there were legitimate concerns 

about Evans’s competency, suggests that Evans suffers from a “mental defect” that renders a 

death penalty in his case unconstitutional. See Argument I. above. This is bolstered unrebutted 

testimony by both psychologists concerning the cognitive and behavioral effects of Evans’s long 

term addiction and possible PTSD, and particularly from Dr. Zimmerman about Evans’s 

cognitive difficulties. Tr. 962-72, 1000-02 

This evidence suggests that Evans is not someone whose “extreme culpability” makes 

him “the most deserving of execution.” Roper v. Simmons 543 U.S. 551 (2005). The death 



 

 

 
 

 

132 

sentence is therefore disproportionate to his culpability and must be set aside. See Coleman v. 

State, 378 So. 2d 640 (Miss. 1979) (setting aside sentence as disproportionate due to age prior to 

Roper), Edwards v. State, 441 So. 2d 84, 92-93 (Miss. 1983) (Hawkins, J. concurring) (setting 

aside death sentence and remanding for entry of sentence of life where mental health issues, 

apparently not accorded sufficient weight by the jury to preclude a death sentence, attended the 

defendant). His sentence must therefore be vacated on proportionality review and his case 

directly remanded for entry of a sentence of life in prison without the possibility of parole. 

X. THE CUMULATIVE EFFECT OF THE ERRORS IN THE TRIAL COURT MANDATES REVERSAL OF 

THE VERDICT OF GUILT AND/OR THE SENTENCE OF DEATH ENTERED PURSUANT TO IT 

 

This Court has a long time adherence to the cumulative error doctrine, particularly in 

capital cases. Flowers, 947 So. 2d at 940 (Cobb, P. J. concurring). Under this doctrine, even if 

any one error is not sufficient to require reversal, the cumulative effect of them does mandate 

such an action. Walker v. State, 913 So. 2d 198, 216 (Miss. 2005); Jenkins v. State, 607 So. 2d 

1171, 1183 (Miss. 1992); Griffin v. State, 557 So. 2d 542, 553 (Miss. 1990) (“if reversal were not 

mandated by the State’s discovery violations, we would reverse this matter based upon the 

accumulated errors of the prosecution”). 

 As the foregoing litany of errors makes clear, the factual and legal arguments concerning 

which are incorporated into this assignment of error by reference, this is one of those cases 

where, even if there are doubts about the harm of any one error in isolation, the cumulative error 

doctrine requires reversal. Flowers, 947 So. 2d at 940 (Cobb, P.J. concurring), 557 So. 2d at 553. 

Evans respectfully submits that the instant matter contains cumulative error warranting reversal 

of the conviction and sentence, and seeks that relief from this Court.  
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CONCLUSION 

 For the foregoing reasons, as well as such other reasons as may appear to the Court on a 

full review of the record and its statutorily mandated proportionality review Timothy Nelson 

Evans respectfully requests this Court reverse his conviction and death sentence and remand this 

matter to the trial court for a new trial. 

      Respectfully submitted, 
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