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IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 

JOHN EUBANKS        APPELLANT 

VERSUS       CASE NO. 2015-CA-00811 

KIM WADE                                          APPELLEE 
 

 
REQUEST FOR ORAL ARGUMENT 

 

 
The Appellant, John Eubanks, hereby respectfully requests that the Honorable 

Court hear oral argument in support of his appeal. Pursuant to M.R.A.P. 34(a), “… oral 

argument will be allowed unless the court, or the panel to which the case is assigned, 

unanimously agrees that: (1) the appeal is frivolous; or (2) the dispositive issue or set of 

issues has been recently authoritatively decided; or (3) the facts and legal arguments are 

adequately presented in the briefs and record and the decisional process would not be 

significantly aided by oral argument. The Appellant submits that no exceptional 

circumstances in this case make oral argument impractical or inadvisable. Rather, there 

are important and complex issues for the Honorable Court to consider that require 

thorough and careful examination.  

This appeal addresses issues of a trial court dismissing a Complaint without a 

hearing when genuine issues of material facts exist, and due process afforded to the 

Appellant, and a dismissal which is tantamount to a summary judgment. Inasmuch as 

this appeal pertains to issues of due process, the Appellant respectfully requests the 

opportunity to be heard on such issues. The appeal concerns application of law to the 

facts. Oral discussion of the facts and the applicable precedent would benefit the 
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Honorable Court. The Appellant therefore requests that the maximum time allowed 

under the Rules be afforded for her presentation. 

/s/ Renee McBride Porter__________ 
Renee McBride Porter 

       Mississippi State Bar No. 8388 
Porter Law Firm, P.A. 
915 Main Street 
Post Office Box 982 
Columbia, MS 39429 
Telephone: (601)731-1886 
Facsimile: (601) 731-1887 
E-mail:  renee@porterlf.com 

wepiercejr@porterlf.com 
       Counsel for the Appellant 
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JOHN EUBANKS        APPELLANT 

VERSUS              CASE NO. 2015-CA-00811 

KIM WADE                                          APPELLEE 
 

CERTIFICATE OF INTERESTED PERSONS 
 
The undersigned counsel of record certifies that the following listed persons have 

an interest in the outcome of this case.  These representations are made in order that the 

Justices of the Supreme Court and/or the Judges of the Court of Appeals may evaluate 

possible conflicts, disqualifications, or recusal: 

1. John Eubanks      Appellant 

2. Kim Wade      Appellee 

3. Renee McBride Porter     Attorney for 
Porter Law Firm, P.A.     Appellant 
P.O. Box 982 
915 Main Street  
Columbia, Mississippi 39429                       
Email:  rporter@porterlf.com 

wepiercejr@porterlf.com 
 
4. Honorable David Ford Berry, IV.   Attorney for 

Post Office Box 320099     Appellee 
Flowood, Mississippi 39232-0099 
Email: dberry@dg-law.com        

 
5. Honorable Winston L. Kidd    Lower Court Judge 

Post Office Box 327 
Jackson, Mississippi 39205-0327  

 
Respectfully submitted, on this the 8th day of March A.D. 2016. 

 
/s/ Renee McBride Porter_____ 
Renee McBride Porter 
Mississippi Bar No. 8388 
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IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 

JOHN EUBANKS        APPELLANT 

VERSUS              CASE NO. 2015-CA-00811 

KIM WADE                          APPELLEE           
 

STATEMENT OF THE ISSUES 

The Appellant (hereinafter referred to as John) contends that the lower court erred 

on the following grounds: 

1. Did the trial court err in dismissing the Plaintiff’s cause without a hearing 

when genuine issues of material facts existed? 

2. Did the trial court err in granting the Defendant’s Motion to Dismiss by 

issuing what is tantamount to a summary judgment against the Plaintiff, 

and by doing so, was said de facto summary judgment improper inasmuch 

as it was not properly noticed? 

STATEMENT OF CASE 

1.  The essence of the case sub judice is a trial court’s dismissal of a complaint 

without hearing, notice, or explanation of the grounds of such dismissal. John contends 

that trial court’s dismissal of his Complaint was improper, without a basis in fact or law. 

Furthermore, the trial court’s dismissal of his Complaint divested him of his right of due 

process provided in the Constitution of the State of Mississippi and the Constitution of 

the United States. Further, John asserts that the trial court’s dismissal of his Complaint 

divested him of the opportunity to the fair and impartial trial of the Cause on its merits. 

2.  Pursuant to numerous previous opinions of the Mississippi Supreme Court, 
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the Honorable Court has repeatedly opined that it will employ a de novo standard of 

review pertaining to the appeal of a trial court’s granting or denying of a motion for 

summary judgment, or a trial court’s granting or denying a motion to dismiss, or a trial 

court’s dismissal of a suit based on a question of law. [Blakeney v. Warren County, 973 

So.2d 1037, 1039 (¶ 11); Monsanto v. Hall, 912 So.2d 134, 136 (Miss. 2005); Ralph 

Walker, Inc. v. Gallagher, 926 So.2d 890, 893(Miss. 2006); Wimley v. Reid, 991 So.2d 

136(Miss. 2008]. Further, in conducting a de novo review, the Honorable Court has stated 

that it will review at all evidentiary matters before it, including admissions in pleadings, 

answers to interrogatories, depositions, and affidavits. [Lee v. Golden Triangle Planning 

Dev. Dist., Inc. , 797 So.2d 845, 847]. 

3.  On August 15, 2011, John filed a complaint against Kim Wade doing 

business as Kim Wade Real Estate in which he sought a trial by jury and prayed economic 

damages of $250,000.00, interest on said Judgment at the legal rate from the date of the 

filing of the said Complaint, punitive damages in the amount of $1,000,000.00, attorney 

fees as determined by the Court, and court costs associated with the litigation of his 

Complaint. John’s Complaint was, inter alia, precipitated by the Kim Wade’s 

misrepresentation of himself to John as a broker, agent, and member of the Jackson, 

Mississippi Association of Realtors who would list for sale with Multiple Listing Service 

(MLS) real property owned by John and located at 1268 Lewis Lane, Terry, Hinds County, 

Mississippi 39170. John is aggrieved inasmuch as the trial court has summarily dismissed 

his Complaint, and has without notice to John and without a proper hearing of the Cause. 

John further contends that the Record of this matter is without a transcript because John 
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has never had the opportunity to present his Complaint in curia. Therefore, there are no 

transcripts related to the hearing of this matter.  

4. On or about July 5, 2009 John Eubanks, the Appellant, contacted Mr. Kim 

Wade regarding employing him as a realtor in the selling of John’s real property as herein 

described. John avers that ab initio, Kim Wade represented himself to John as a broker, 

agent, and member of the Jackson, Mississippi Association of Realtors as well as other 

various realtor organizations. Subsequent to John retaining the services of Mr. Kim Wade, 

Mr. Wade claimed that he would list the said real property via MLS. Mr. Wade made such 

a claim to John with the knowledge that he was not a member of the Jackson, Mississippi 

Association of Realtors and not a realtor at the time. The parties executed an Exclusive 

Authorization and Right to Sell Listing Agreement. John contends that at the date of said 

execution, Kim Wade had no authorization to execute the herein referenced Exclusive 

Authorization and Right to Sell Listing Agreement, and did so with the intent to deceive 

John.  

 5. Subsequent to the execution of the foregoing agreement/contract as herein 

described, on or about September 10, 2009, Kim contacted John via telephone to inform 

John that time period for listing John’s real property for sale on MLS had expired. Kim 

further informed John that he (Kim) allowed the time to expire because he (Kim) had 

been too busy to do so. Additionally, Kim informed John that he (Kim) was currently in 

transit to Washington D.C. and could not renew the listing at that time. 

 6. On or about September 25, 2009, Kim again contacted John via telephone 

informing John that there was a buyer for the property who had evidently executed an 
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offer to purchase the real property “as is” or without any warranty pertaining to the 

residence on said real property. Warranty provisions had not been discussed by John and 

Kim. Nevertheless, Kim had of his own initiative listed the property with such a provision.    

7. On or about the same day (September 25, 2009), Kim personally presented 

the buyer’s offer to John along with a contract accepting the buyer’s offer for John to 

execute. John noticed that the “as is” provision had been redacted and initialed by the 

buyer. John questioned Kim pertaining to the redaction, to which Kim admitted that he 

(Kim) had added the “as is” provision to the contract, but the buyer refused to agree to 

such a provision and therefore redacted it.  

8. Subsequently, on or about September 28, 2009, the buyer’s mortgage 

application was denied by his lending institution. On or about September 29, 2009, Kim 

contacted John via telephone at approximately 8:20 p.m. to inform him that there had 

been a problem with the buyer obtaining financing for purchasing John’s real property 

and residence. However, Kim assured John that the buyer would eventually have the 

problem resolved and obtain financing. Kim further informed John that due to the buyer’s 

failure to obtain financing, the sale closing on John’s real property and residence schedule 

for the next day was canceled. John requested Kim to learn the specifics of the buyer’s 

failure to obtain financing and to inform him (John) of the specifics of the same.  

9. The foregoing canceled date for closing the sale of John’s real property and 

residence as herein described was October 1, 2009. Subsequent to said date, despite 

numerous attempts to contact Kim via telephone, John did not hear from Kim. None of 

John’s telephone calls to Kim were returned. Further, John attempted to contact via 
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telephone the agent for the herein referenced buyer as well, but those calls were also not 

returned.  The generic “for sale” signs were removed from the property and residence, 

presumably by Kim. On or about November 10, 2009, the sale listing for the real property 

and residence on the MLS was removed without John’s knowledge or consent. 

10. On or about November 12, 2009, John contacted the buyer herein 

referenced. John and the buyer entered into a lease/purchase agreement in which the 

buyer agreed to lease the real property and residence from November 2009 through 

March 2010, with a balloon payment for the balance payable March 15, 2010. At some 

point after November 13, 2009, Kim removed the lock box from the residence, but refused 

to return the keys to the residence which the lock box contained.  John contends that the 

said lock box was actually borrowed by Kim from another realtor. 

11. In November 2009, Kim contacted John via telephone and threatened to 

put a lien against the property and residence for his (Kim’s) commission in the amount of 

$5,137.50, to prevent the ultimate March 15, 2010 sale of the same. Kim informed John 

that in order to avoid such a lien, John could execute an extension of John and Kim’s 

original Exclusive Authorization and Right to Sell Listing Agreement in order for Kim 

and the buyer’s agent could receive a commission from the March 15, 2010 sale, which 

Kim claimed in the amount of $5,137.50  

12. Subsequently, on or about November 20, 2009, John contacted those in 

charge of the MLS and was informed that there had never been a listing for John’s 

property. (On or about December 21, 2009, Kim finally returns the keys for the residence 

that had been contained in the referenced the lock box to John via certified mail). Further, 
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John refused to execute an extension of the original Exclusive Authorization and Right 

to Sell Listing Agreement. Consequently, Kim did place a lien against John’s property in 

the amount of $5,137.50.

13. Prior to November 24, 2009, John contacted Ms. Sally Plumpp and Ms. Jo 

Scruggs, CEO at the Jackson Association of Realtors, and requested assistance. They (Ms. 

Sally Plumpp and Ms. Jo Scruggs) researched the listing on MLS and discovered that 

John’s property had been listed incorrectly. The listing for John’s property and residence 

contained multiple inaccuracies, including the following, inter alia: 

A. Prestige Realty and Investments, with whom John had never 

contracted, was named as specific company listing John’s property. 

B. Melissa Reese, with whom John had never spoken, met, nor executed 

any agreements or contracts, was named in the said listing as the 

agent. 

C. Although Kim Wade’s name was nowhere to be found on the MLS 

listing of John’s property and residence, Kim’s telephone number 

was listed as the owner’s phone number instead of John’s telephone 

number. 

D. The sale price named in the said MLS was more than $10,000 above 

the actual sales price agreed upon by John and Kim.  

E. The address for the real property was incorrect. 

F. There were nine other negligent inaccuracies regarding the 

description of John’s property residence in the said MLS. 
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14. Consequently, John filed a Complaint against Kim with the Mississippi Real 

Estate Commission. The Commission did indeed find that Kim Wade was guilty of 

numerous violations. The Commission’s Order executed July 23, 2010, contains specific 

findings of fact memorialized by the Commission in the said Order and after the 

Complaint before the Commission was heard and evidence was presented, with Kim 

represented by counsel and John appearing and testifying. The Commission found 

pursuant to the testimony of Ms. Jo Usry, Chief Executive Officer of the Jackson 

Association of Realtors, that as of July 5, 2009 and subsequent thereto, Kim Wade was in 

fact not a member of Multiple Listing Services, and that thus on the date of Kim Wade’s 

listing of John’s property, Kim was not a participant in MLS, although Kim represented 

to John that he was. The Commission further found that Kim Wade was not a member of 

either MLS or the Jackson Association of Realtors. As of the date of the hearing, Kim 

Wade had yet to join either organization. The Commission further found that the evidence 

presented “… showed indisputably that Mr. Wade was not a member of the Multiple 

Listing Service in Jackson at the time he represented he was a member on July 5, 2009, 

the date of the listing with Mr. Eubanks. Mr. Wade’s explanation is not aided by virtue of 

the fact that he advertised Mr. Eubanks property under the name of Prestige Realty.” [see 

Order, Mississippi Real Estate Commission, p. 5, ¶V].  

15. Pursuant to its Conclusions of Law, the Mississippi Real Estate Commission 

found that the evidence was clear and convincing that the actions of Kim Wade as alleged 

by John “… violated the Mississippi Real Estate Broker License Act of 1954, as amended, 

§§73-35-1 et seq., Miss. Code Ann., more specifically, §73-35-21(1)(a) and the Rules and 
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Regulations of the Commission, specifically IV.C.1…”  [see Order, Mississippi Real Estate 

Commission, p. 5, ¶VI].  Furthermore, the said Commission sanctioned and censured Kim 

due to its findings and conclusions as evidenced by the said Order. The said Mississippi 

Real Estate Commission would further sanction and censor Kim Wade. John contends 

that the said Order substantiates his (John’s) claims contained in his (John’s) Complaint 

filed in the Circuit Court of Hinds County, Mississippi.  

16. On or about March 25, 2010, as John was preparing to close on the sale of 

his property and residence, Kim informed John that he (Kim) would only release the lien 

he had placed against John’s property and residence if John would dismiss his (John’s) 

Complaint against him (Kim) with the Mississippi Real Estate Commission and ask the 

Commission to drop their Complaint against him (Kim). To consider the situation with 

Kim, John accordingly sought legal counsel. Considering Kim Wade’s continuing threats 

to refuse to remove the lien against the said property, John was convinced that his only 

option to proceed with the agreed and scheduled sale closing on his (John’s) property as 

contracted with the herein referenced buyer, was to acquiesce to the demands of Kim 

Wade. Out of duress, on or about March 30, 2010, John executed an Affidavit to satisfy 

Kim’s commission lien in the amount of $5,137.50, and Kim Wade executed a Release 

and Cancellation of Lien. Accordingly, John and the herein referenced buyer closed the 

sale of the real property and residence as they had contracted and on the date upon which 

they had agreed. 

17. Aggrieved by Kim’s actions pertaining to the sale of his real property and 

residence, on August 15, 2011, John filed his Complaint against Kim with the Circuit Court 
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of Hinds County, Mississippi. In consideration of Kim’s actions during the sale of John’s 

real property and residences, and pursuant to his Complaint, John alleged that Kim was 

guilty of the following: 

A. Negligence. 

B. Gross Negligence. 

C. Extortion. 

D. Fraud. 

E. Breach of Fiduciary Duty. 

F. Acting without Authority. 

G. Failure to Communicate. 

H. Substantial Misrepresentations in the Sale of his Real Property and 

Residence. 

18. Subsequent to filing the said Complaint against Kim on August 15, 2011 and 

the trial court’s orders extending time to effectuate service of process, Kim was finally 

served with process March 3, 2012. Out of an abundance of caution, and inasmuch as the 

120-day period of time had well expired since the filing of his original Complaint, on April 

3, 2012, John filed an Amended Complaint against Kim Wade. John’s Amended 

Complaint was virtually identical to his original Complaint.  

19. Consequently, after Kim’s counsel entered their appearance on March 14, 

2012, Kim filed his Answer and Affirmative Defenses to Amended Complaint on April 13, 

2012, also requesting a jury trial. Pursuant to his responsive pleadings, Kim moved the 

trial court as follow: 
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A. To compel arbitration and to stay proceedings. 

B. To dismiss pursuant to Kim’s affirmative defense of accord and 

satisfaction and full and final release based upon the “release” John 

executed under duress. 

C.  To dismiss due to improper venue, alleging that John’s Complaint was 

filed in the wrong judicial district of Hinds County, Mississippi. 

D. To dismiss due to improper jurisdiction, alleging that John’s Complaint 

should be heard by the Chancery Court of Hinds County, Mississippi. 

E. To dismiss due to failure to state a claim upon which relief can be 

granted. 

F. To dismiss due to Kim acting in good faith. 

G. To dismiss due to insufficiency of process and insufficiency of service or 

process. 

H. To dismiss due to John’s failure to comply with M.R.C.P. 9(b) pertaining 

to John’s fraud allegations. 

I. To dismiss due to the expiration of the statute of limitations. 

J. To dismissed due to the doctrine of laches. 

20. Further and pursuant to Kim’s responsive pleadings filed April 13, 2012, 

Kim generally and specifically denied all of John’s actionable allegations, as well as 

asserting other numerous affirmative defenses.  

21. Subsequent to Kim’s responsive pleadings, the Record contains numerous 

subpoenas motions, and notices. Ultimately, on March 4, 2013, Kim filed a stand-alone 
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Motion to Dismiss. Kim alleges in the said Motion to Dismiss that John’s Complaint filed 

against him(Kim) should be dismissed on the following basis: 

A.  The “release” John executed under duress. 

B. Kim alleged that the issues raised in John’s Complaint were res judicata. 

Specifically, in another action, Kim filed a Complaint against John for 

the purported commission Kim claims John was contractually bound to 

pay him (Kim) for the sale of the herein referenced property. Although 

Kim alleges otherwise, John contends he (John) was never served with 

process of Kim’s action. Nevertheless, Kim was awarded a default 

judgment against John. 

C. Kim incorporates other basis for a dismissal that Kim alleged earlier in 

in original responsive pleadings filed April 13, 2012. 

22. Although the Docket Report enumerates a Notice of Motion evidently 

corresponding to Kim’s Motion to Dismiss, no such notice actually exists in the trial 

court’s record. On October 15, 2013, John filed his Affirmative Defenses and Answer to 

Defendant’s Motion to Dismiss, thus responding and objecting to Kim’s Motion to 

Dismiss filed March 4, 2013, specifically objecting to Kim’s move to dismiss on the basis 

of res judicata. John’s responsive pleadings and objection to Kim’s Motion to Dismiss 

generally and specifically denied all actionable pleadings contained in Kim’s Motion to 

Dismiss, and further argued that the res judicata basis of Kim’s Motion to Dismiss was 

misplaced and not applicable to his (John’s) cause of action.   

23. Up to and between John’s pleadings responding and objecting to Kim’s 
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Motion to Dismiss filed March 4, 2013 and the trial court’s ultimate dismissal of John’s 

Complaint, the Docket Report enumerates and the Record contains numerous motions, 

subpoenas, and orders continuing the hearing of the matter.   

24. On April 6, 2015, without notice or hearing regarding controverted issues of 

material fact, the trial court entered an Order Granting Defendant’s Motion to Dismiss. 

John contends that said order was entered without a proper hearing and without proper 

notice of hearing. Although the said Order Granting Defendant’s Motion to Dismiss 

references that the Court heard oral arguments and was fully advised in the premises, 

John asserts that the Record is without any Notice of Hearing or any transcripts of a 

purported hearing. John vehemently yet respectfully contends that there was absolutely 

no hearing whatsoever pertaining to Kim’s Motion to Dismiss, much less notice of a 

hearing. Accordingly, John submits his appeal to the Honorable Court and prays the 

Honorable Court to vacate the trial court’s Order Granting Defendant’s Motion to 

Dismiss, and to remand this matter to the trial court to be tried on its merits. 

SUMMARY OF THE ARGUMENT 

 The United States of America, and more specifically, the State of Mississippi has 

long held and considered sacrosanct the right of an individual to “have his(her) day in 

court.” The right of an individual for to a hearing of his/her complaint is sacrosanct to the 

extent that generally, it must be explicitly waived if such complaint is adjudicated without 

a hearing/trial. For any court within the boundaries of the State of Mississippi to 

adjudicate a cause without first having a hearing/trial on the record pertaining to 

controverted issues of material fact is not only a violation of a person’s rights pursuant to 
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the Constitution of the United States of America, but also deprives that individual of rights 

to which he/she is entitled as a citizen of the State of Mississippi. John Eubanks contends 

that he was indeed entitled to a hearing in the matter sub judice. Even should the trial 

court’s Order Granting the Defendant’s Motion to Dismiss be characterized as a de facto 

summary judgment, John contends that he was nonetheless entitled to a hearing with 

proper notice of the same. Therefore, John submits that the trial court’s Order Granting 

the Defendant’s Motion to Dismiss should be vacated and the matter sub judice should be 

remanded to the trial court for a proper hearing on the record. 

ARGUMENT 

1. Did the trial court err in dismissing the Plaintiff’s cause without a hearing 

when genuine issues of material facts existed? 

The Appellant, John Eubanks, contends that the record and the Order itself 

wherein his Complaint was dismissed are both silent as to the specific grounds for the 

dismissal. John contends that the trial court’s lack of specificity along with the absence of 

any transcripts pertaining to the purported “… hearing of oral arguments…” (which John 

denies occurred) multiplies the difficulty in ascertaining the basis of the trial court’s 

dismissal. The trial court’s Order simply states that the said Defendant’s Motion 

(evidently for dismissal) is well taken, and accordingly dismisses the Plaintiff’s cause with 

prejudice, thus implying that the Cause was adjudicate on its merits, which John contends 

must involve the resolution of material facts, without apparently providing either party 

an opportunity to present his case in curia.  

The said John contends that the Order Granting Defendant’s Motion to Dismiss 
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is a de facto summary judgment. Accordingly, proceedings therefore should thus have 

been controlled by M.R.C.P. 56(c). Nevertheless, however the said trial court’s Order is 

viewed, it should be noted that by the Order itself claimed to be a “… final judgment in 

accordance with Rule 54 of the Mississippi Rules of Civil Procedure as there is no just 

reason for delay.” [see Order Granting Defendant’s Motion to Dismiss].  As such, the said 

Order is certainly a dispositive judgment on its face, and is thus controlled by M.R.C.P. 

78 entitled Motion Practice, which provided prior to April 17, 23003 as follows: 

Each court shall establish procedures for the prompt dispatch of 
business, at which motions requiring notice and hearing may be heard 
and disposed of; but the judge at any time or place and on such notice, 
if any, as he considers reasonable may make orders for the 
advancement, conduct, and hearing of actions. 
 
To expedite its business, the court may make provision by rule or order 
for the submission and determination of motions not seeking final 
judgment without oral hearing without oral hearing upon brief written 
statements of reasons in support and opposition. 
 

M.R.C.P. 78 was revised effective April 17, 2003 to allow the courts, by rule to provide 

for determination of motions seeking final judgment without oral argument. 

In circuit court, motion practice is regulated by Uniform Circuit and County Court 

Rule 4.03. Paragraph 5 of Rule 4.03 states that "… all dispositive motions shall be deemed 

abandoned unless heard at least ten days before trial." The Honorable Court has 

consistently held that a litigant has the right to an oral hearing in the context of a default 

judgment. [see King v. Sigrest, 641 So.2d 1158 (Miss. 1994)]. Pursuant to its King 

Opinion, the Honorable Court opined that “… Fortifying this view is our Rule 78, 

prescribing motion practice, which, unlike its federal counterpart, indicates that only 

motions not seeking final judgment should by rule or order be disposed of without oral 
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hearing.” Miss. R. Civ. Pro. 78. (emphasis added) [Adams v. Cinemark USA, 831 So.2d 

1156, ¶ 25 (Miss. 2002) citing id.] 

To further support John’s contention that he was entitled to a hearing by the trial 

court, John suggests that the trial court’s dismissal of his Complaint fails to regard Art. 3, 

§ 25 of the Mississippi Constitution which provides that "… no person shall be debarred 

from prosecuting or defending any civil cause for or against him or herself, before any 

tribunal in the state, by him or herself, or counsel, or both.” John contends that by the 

trial court’s dismissal of his Complaint without a hearing, he was in fact debarred from 

prosecuting his cause of action against Kim. Furthermore, in the dismissal of his 

Complaint pursuant to Kim’s Motion to Dismiss, the trial court was required to “… 

consider the evidence fairly and to give it such weight and credibility as the trial judge 

finds is appropriate. The motion should be denied if the evidence viewed in that light and 

left unrebutted would entitle the plaintiff to judgment. On the other hand, the motion 

should be granted if the plaintiff has failed to prove one or more essential elements of his 

claim or if the quality of the proof offered is insufficient to sustain the plaintiff's burden 

of proof. [Buelow v. Glidewell, 757 So.2d 220, ¶ 12, (Miss. 2000) citing Davis v. 

Clement, 468 So.2d 58, 61-62 (Miss. 1985)]. 

Should the trial court’s Order Granting Defendant’s Motion to Dismiss be 

considered a de facto summary judgment, John contends that he was entitled to a hearing. 

The Record clearly indicates that there were triable issues of controverted fact before the 

trial court via the pleadings of both parties. John had not only alleged certain matters as 

facts in his Complaint, but had further responded and objected to Kim’s Motion to 
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Dismiss via his filed Affirmative Defenses and Answer to Defendant’s Motion to Dismiss. 

“For a summary judgment motion to be granted, there must exist no genuine issue of 

material fact, and the moving party must be entitled to judgment as a matter of law. [Miss. 

R. Civ. P. 56(c)]. The standard of review of a trial court's grant of a motion for 

summary judgment is de novo. [Hancock v. Mid Am. Servs. Inc., 836 So.2d 762, 764 

(Miss. 2003) (citing Short v. Columbus Rubber & Gasket Co., 535 So.2d 61, 63 (Miss. 

1988)]. The burden of demonstrating that there is no genuine issue of material fact falls 

upon the party requesting the summary judgment. [Croke v. Southgate Sewer District, 

So.2d, 777 ¶ 7 (Miss. 2003) citing Hancock v. Mid Am. Servs. Inc., 836 So.2d 762, 764 

(Miss. 2003)]. John contends that using the foregoing statndard, Kim was certainly not 

entitled to a summary judgment. 

2. Did the trial court err in granting the Defendant’s Motion to Dismiss by 

issuing what is tantamount to a summary judgment against the Plaintiff, 

and by doing so, was said de facto summary judgment improper inasmuch 

as it was not properly noticed? 

Pursuant to the comment pertaining to M.R.C.P. 56, “If the trial court converts a 

Rule 12 motion into a Rule 56 motion, the trial court must give the parties notice of the 

motion’s changed status and at least ten days’ notice of its intent to conduct a summary 

judgment hearing on a date certain. [See Dale, 913 So. 2d at 988]. A trial court’s failure 

to give proper notice constitutes reversible error. [See Palmer v. Biloxi Reg’l Med. Ctr., 

Inc., 649 So. 2d 179, 183 (Miss. 1994)]. 

The Mississippi Supreme Court has recognized the importance of notice in 
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summary judgment proceedings. Concerning a trial court's sua sponte conversion of a 

Rule 12(b) motion to dismiss into a Rule 56(c) motion for summary judgment, the 

Mississippi Supreme Court held: 

“The Eleventh Circuit's strict enforcement of the notice requirements of 

Rule 12(b) and Rule 56 is consistent with our constitution and our case 

law. [See Miss. Const., Art. 3, § 31 (1890); Hurst v. Southwest Miss. Legal 

Services, 610 So.2d 374 (Miss.1992); Cunningham v. Lanier, 555 So.2d 

685 (Miss.1989); Pope v. Schroeder, 512 So.2d 905 (Miss.1987)]. 

Considerations underlying the ten-day notice requirement of Rule 56 make 

it clear why this notice requirement is enforced so strictly. A successful 

summary judgment motion results in a final adjudication of the merits of a 

case. [Donald v. Reeves Transport Co., 538 So.2d 1191, 1196 

(Miss.1989);Jones, 917 F.2d at 1533]. Therefore, it is an absolute necessity 

that the trial court inform the parties of its intent to convert a Rule 12(b)(6) 

motion to a Rule 56 motion for summary judgment, and give the parties the 

opportunity to submit materials in opposition to the motion. [Id.]. The 

requirements of Rule 56(c), far from being a mere extension of our liberal 

procedure exalting substance over form, represents a procedural safeguard 

to prevent the unjust deprivation of a litigant's constitutional right to a jury 

trial. [Miss. Const., Art. 3, § 31 (1890).” Pope, 512 So.2d at 908. Palmer v. 

Biloxi Reg'l Med. Ctr., 649 So.2d 179, 183-84 (Miss.1994)]. 

The Fifth Circuit has explained that due process requires that a trial court “… may 

http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=610+So.2d+374&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=555+So.2d+685&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=555+So.2d+685&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=512+So.2d+905&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=538+So.2d+1191&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=649+So.2d+179&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
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not grant summary judgment sua sponte on grounds not requested by the moving 

party…" without notice and an opportunity to respond. [Baker v. Metro. Life Ins. Co., 364 

F.3d 624, 632 (5th Cir.2004) (quoting John Deere Co. v. Am. Nat'l Bank, 809 F.2d 1190, 

1192 (5th Cir.1987)]. Concerning the notice required, the Fifth Circuit has explained that 

"… [trial] courts are widely acknowledged to possess the power to enter summary 

judgments sua sponte, so long as the losing party was on notice that she had to come 

forward with all of her evidence." [Arkwright-Boston Mfrs. Mut. Ins. Co. v. Aries Marine 

Corp., 932 F.2d 442, 445 (5th Cir.1991) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 

326,106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)]. [Peavey Electronics Corp. v. Baan U.S.A., 

Inc., 10 So.3d 956 (Miss.App. 2009)]. 

CONCLUSION 
   

In consideration of the foregoing, John submits his appeal to the Honorable Court 

and prays the Honorable Court to vacate the trial court’s Order Granting Defendant’s 

Motion to Dismiss, and to remand this matter to the trial court to be tried on its merits. 

 REDSPECTFULLY SUBMITTED this the 8th day of March A.D. 2016. 

        /s/ Renee McBride Porter___ 
        Renee McBride Porter 
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