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IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 
 
 

TRAVIOUN BRIGGS PETITIONER 
  
v. No. 2015-KA-16 
  
STATE OF MISSISSIPPI                                                     APPELLEE  
    

 
_______________________________________________________ 
 

PETITION FOR WRIT OF 
CERTIORARI 

_______________________________________________________ 

 

COMES NOW the petitioner, Travioun Briggs, Pursuant to Rules 17(a)(1), (2), 

and (3)(ii), Mississippi Rules of Appellate Procedure, and files this Petition for Writ of 

Certiorari and respectfully requests that this Court grant the relief requested and review 

the decision of the Court of Appeals of the State of Mississippi entered in this cause and 

in support of this petition states unto the Court the following:  

I. 
  

Briggs was convicted of robbery and witness tampering and sentenced to a total 

of seventeen (17) years in the custody of the Mississippi Department of Corrections as a 

habitual offender.  He is presently incarcerated.   

II. 
 

Appeal of the conviction and sentence was timely perfected in this Court, and the 

case was assigned to the Court of Appeals.  On May 24, 2016, the Court of Appeals 

rendered its opinion in the matter and affirmed the judgment and sentence of the trial 

court.    
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III. 
 

On June 7, 2016, Briggs filed a Motion for Rehearing with the Court of Appeals, 

and the same was denied by order entered on October 4, 2016.  

IV. 
 

Review is appropriate in this case because the opinion of the Court of Appeals 

conflicts with published opinions of this Court.  Briggs was clearly entitled to a 

circumstantial evidence jury instruction, in light of this Court’s holdings in Kirkwood v. 

State, 52 So. 3d 1184, 1187 (Miss. 2011) and McInnis v. State, 61 So. 3d 872, 875-76 

(Miss. 2011). While Briggs’s hybrid counsel did not offer a circumstantial evidence 

instruction,  the State confessed that its case was purely circumstantial. Accordingly, the 

trial court did not appropriately instruct the jury and reversal is required.  Secondly, the 

Court of Appeals erred in not reversing Briggs’s witness tampering conviction when the 

indictment and the jury instruction varied both from each other and this State’s statute.  

These variances were structural error and require reversal.  

ARGUMENT 
 

i. Briggs was entitled to a circumstantial evidence jury instruction.  

The Court of Appeals erred in Issue I, wherein it found that the failure to give a 

circumstantial evidence jury instruction was procedurally barred. (Op. ¶¶6-8).  At the 

same time, the Court of Appeals declined to address Briggs’s ineffective assistance of 

counsel claim on appeal. (Op. ¶8).  

Briggs was entitled to a circumstantial evidence jury instruction. “A 

circumstantial-evidence instruction provides that the State must prove the defendant 

guilty beyond a reasonable doubt and to the exclusion of all reasonable hypotheses 

consistent with innocence.” McInnis v. State, 61 So. 3d 872, 875-76 (Miss. 2011) (citing 
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State v. Rogers, 847 So. 2d 858, 864 (Miss.2003)) (emphasis in original). When no 

direct evidence is produced at trial, a defendant is entitled to a circumstantial evidence 

instruction. Kirkwood v. State, 52 So. 3d 1184, 1187 (Miss. 2011). 

Briggs was represented by hybrid counsel who did not offer a circumstantial 

evidence jury instruction, despite the fact that there was no direct evidence in this case. 

The Court of Appeals’s opinion overlooks that, in certain circumstances, trial courts 

have a duty to sua sponte instruct the jury even when neither party requests it. See 

Peterson v. State, 518 So. 2d 632, 638 (Miss. 1987) (holding that the better practice is 

that a limiting instruction be granted by the trial judge sua sponte when proper request 

is not made by defense counsel); Pugh v. State, 584 So. 2d 781, 786 (Miss. 1991) 

(following Peterson’s holding), overruled on other grounds by White v. State, 785 So. 2d 

1059 (Miss. 2001).   

Furthermore, the Court of Appeals’s opinion does not address the fact that the 

State confessed that their case was circumstantial –“The State has conceded from the 

outset of this case that this is only a circumstantial evidence case.” (Tr. 393). 

While it is true, Briggs did not offer a circumstantial evidence instruction, the 

Court of Appeals’s opinion failed to appreciate that Briggs was represented by hybrid 

counsel, who all but ignored his duty.  Thererefore, even if this issue is procedurally 

barred, that bar is due to deficient performance by trial counsel, certainly satisfying the 

first prong of the test in Strickland v. Washington, 466 U.S. 668, 688 (1984).   To not 

address the prejudice prong on direct appeal is an inefficient use of judicial resources. 

Briggs submits it is appropriate for this issue to be heard on direct appeal.  
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ii. The Court of appeals erred in finding no error in Briggs’s 
indictment for witness tampering failing to track the language of 
the statute and omitting an essential element. The State’s elements 
instruction contained different elements from both the Statute and 
the indictment.  

 

For Briggs’s witness tampering charge, the statute, indictment, and elements jury 

instruction all contain different language.  Specifically, all three contain different 

knowledge requirements that the State was required to prove in order to obtain a 

conviction.  The State was required to prove that Briggs tampered with the following:  

Statute  
(Miss. Code 
Ann. §97-9-
115). 

Indictment 
 

Instruction 

A person he 
believed will 
be called as a 
witness. 

A person he believed 
may be called as a 
witness  

A person he believed 
would or could be called 
as a witness  

 

 While it may seem somewhat trivial, the differences between the words “will,” 

“may” and “would or could” are significant.  The Court of Appeals found no error in 

these variances however, despite the fact that Mississippi Supreme Court precedent 

clearly finds such variances impermissible.  

In order for an indictment to be sufficient, “it must contain the essential elements 

of the crime charged.” Peterson v. State, 671 So. 2d 65, 652-53 (Miss. 1996) (overruled 

on other grounds) (citing May v. State, 209 Miss. 579, 47 So. 2d 887 (1950)).  The one 

in this case clearly was insufficient.  Omission of an essential element of the crime 

charged constitutes a jurisdictional defect. See, Patton v. State, 34 So. 3d 563, 573 

(Miss. 2010) (Kitchens, J., specially concurring).   Accordingly, Briggs’s indictment 

failed to allege an essential element of the offense and did not track the language of the 

Statute. This is reversible error.  
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The elements instruction varied materially from Briggs’s indictment. The State 

filed no motion to amend the indictment in this case. This is perhaps because trial 

courts do not have authority to grant substantive amendments to indictments.  See 

Baine v. State, 604 So. 2d 258 (Miss. 1992); Monk v. State, 532 So. 2d 592 (Miss. 1988); 

State v. Allen, 505 So. 2d 1024 (Miss. 1987).   

“An indictment may not be amended to change the nature of the charge, except 

by action of the grand jury which returned the indictment.” Griffin v. State, 584 So. 2d 

1274, 1275 (Miss. 1991). 

It is well settled in this state . . . that a change in the indictment is 
permissible if it does not materially alter facts which are the essence of the 
offense on the face of the indictment as it originally stood or materially 
alter a defense to the indictment as it originally stood so as to prejudice the 
defendant’s case.  
 

Id. at 1275-76 (internal citations omitted).   

Because there was no order amending the indictment, the variance between S-2 

and Brigg’s indictment was a constructive amendment of the indictment. A constructive 

amendment of the indictment occurs when the proof and instructions broaden the 

grounds upon which the defendant may be found guilty of the offense charged so that 

the defendant may be convicted without proof of the elements alleged by the grand jury 

in its indictment. See United States v. Miller, 471 U.S. 130, 105 S.Ct. 1811, 85 L.Ed.2d 99 

(1985). 

A constructive amendment of the indictment violates both Article 3, §26 and 

Article 3, §27 of the Mississippi Constitution. See, generally, McCain v. State, 1 So. 3d 

1055, 1062 (Miss. 2012) (Dickinson, P.J., concurring).  The Mississippi Constitution 

demands that defendants are placed on notice of their charges and provides grand juries 

the authority to determine what the charges are.  The Court of Appeals’s failure to find 
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this error requires this honorable Court grant this petition and reverse Briggs’s 

conviction for witness tampering.   

 

WHEREFORE, PREMISES CONSIDERED, Briggs prays that this Court will issue a 

Writ of Certiorari, review and reverse the decision of the Court of Appeals, and remand 

this case to the trial court for a new trial. 

 
 

By   /s/  Justin T. Cook__________________ 
Justin T. Cook 
 
Justin T. Cook, Miss. Bar No. 102622 

       OFFICE OF STATE PUBLIC DEFENDER 
       Post Office Box 3510  
       Jackson, MS  39207 
       T: (601) 576-4290 
       jcook@ospd.ms.gov 
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CERTIFICATE OF SERVICE 

 I,  Justin T. Cook, counsel for Travioun Briggs,  hereby certify that I have this day 
filed by means of the electronic case filing system the foregoing Petition for Writ of 
Certiorari, pursuant to Mississippi Rule of Appellate Procedure 25 by which immediate 
notification to all ECF participants in this cause is made including: 
 
Jeffery Klingfuss 
Assistant Attorney General 
Post Office Box 220 
Jackson, MS 39205 
 
This, the 1st of November, 2016. 
 
 

 

     /s/  Justin T. Cook_______________ 
     Justin T. Cook, Miss Bar #102622 

 

 
 
 
 
 
Justin T. Cook   

 Miss. Bar No. 102622 
       OFFICE OF STATE PUBLIC DEFENDER 
       INDIGENT APPEALS DIVISION 
       Post Office Box 3510  
       Jackson, MS  39207 
       T: (601) 576-4290 
       F: (601) 576-4205 
       jcook@ospd.ms.gov 
        
       Attorney for the Petitioner 

 


