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 STATEMENT OF THE ISSUES 

 

Pursuant to Rule 28(a) (3) of the Mississippi Rules of Appellate Procedure, the following 

issues are delineated for the Court’s review: 

I. Whether the Agency’s decision not to promote Appellant Kirk was arbitrary, capricious 

and against the overwhelming weight of the evidence.  

 

II. Whether the failure to promote Appellant Kirk was in violation of her statutory or 

constitutional rights.      

 

III. Whether the Agency’s promotional practice discriminated against Appellant Kirk in 

violation of state law.  

 

IV. Whether the Agency presented a legitimate, non-discriminatory reason for not 

promoting Appellant Kirk.   

 

V.  Whether the Agency’s reason for failing to promote Appellant Kirk was pretextual 

and unworthy of belief. 

 

VI. Whether the decision rendered by the Agency to deny the promotion of Appellant 

Kirk was supported by the substantial evidence.   

 

  

                   STATEMENT OF THE CASE 

 

This appeal relates to the grievance of Appellant Ola C. Kirk (“Kirk”) that was filed as a 

result of her failure to be promoted by the Appellee, Mississippi Department of Public Safety 

(“Agency”) to the Lieutenant (“LT”) position that she made application in 2013.  Kirk claims that 

her failure to be promoted to the LT position with the Agency was a result of her sex and gender 

– Kirk is a female; and that the Agency decision was arbitrary, capricious and against the 

overwhelming weight of the credible evidence.  

The Employee Appeals Board heard the grievance and ruled in favor of the Agency.  So 

did the Circuit Court of Hinds County, Judge Tomie T. Green presiding.  Now, Kirk appeals to 



13 
 

this Court seeking relief and promotion to the LT position that was unlawfully denied her by the 

Agency in 2013; and appropriate back pay and any loss of benefits.     

Appellant Ola C. Kirk is a longtime sworn officer of the Agency having been employed 

for twenty-six (26) years and having served as a Master Sergeant (“M/S”) with the Agency for 

twelve (12) years.  Kirk at pgs. 356-358, T. Vol. III of III, R.E. 16.    [Note: The Agency cover 

sheet to Kirk’s Agency Personnel (201 File) Summary, R.E. 7, erroneously has Kirk’s years as 

M/S at 7 years and 4 months].        

Appellant Kirk is a state service employee with the Agency and as M/S with the Agency 

was and still is responsible for the day to day operations Driver Services, Greenwood, District 

Two.  Kirk engaged in diligent efforts to seek promotion within the Agency prior to the posting 

of the position that is the subject of this appeal.  

At the time that Kirk sought a promotion, there were only seven (7) female sworn officers 

in positions of M/S and above with the Agency.  Kirk was one of those females as M/S.  Parker 

at pg. 44, T. Vol. I of III, R.E. 18. Kirk at pgs. 356-357, T. Vo. III of III, R.E. 16.   

The position for the DPS-Region Supervisor, which carries the rank of LT, assigned to 

Driver Services Bureau Central Region, was posted by the Agency.  The minimum experience 

was two (2) years as a Master Sergeant.  R.E. 5.  

At the time of the posting, the Agency had two “General Orders” that governed 

promotion, General Order 22/01, R.E. 11; and General Order 22/02, R.E. 13.  The selection 

process for promotion was to be based upon a candidates “skill, knowledge and professional 

experience” with the Agency.   

There was no Agency “General Order” or policy of the Agency that provided for a 

promotion based upon solely the score on a panel interview. The Agency decided “in this 
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promotion” to give the promotion to the candidate that scored the highest on the interview test.  

Gillard at pg. 114, 131, and 134, T. Vol. I of III. R.E. 19; Parker at pg. 58, T. Vol. I of III and at 

pg. 210, T. Vol. II of III, R.E. 18. 

Kirk had served as an “acting LT” in the position that she sought promotion.  Kirk was 

serving in that “acting LT capacity” when the interview testing took place of the candidates that 

applied for the vacant LT position.  Kirk at pgs. 376-378, T. Vol. III of III, R.E. 16.  

At the time of Kirk’s seeking a promotion to the LT position that is the subject of this 

appeal, Kirk supervised the Agency’s permanent locations in Cleveland, Greenville, Greenwood, 

Kosciusko, and Grenada, Mississippi.  Kirk also supervised certain “satellite locations” of the 

Agency in Lexington, Belzoni and Indianola, Mississippi. Kirk at pgs. 356-358, T. Vol. III of III.  

R.E. 16.  

Kirk was involved in certain Agency locations being promoted from “satellite locations” 

to permanent locations in Kosciusko and Grenada, Mississippi.  These satellite locations served 

the public only on certain days of the week.  Kirk at pgs. 359-362, T. Vol. III of III.  R.E. 16. 

Kirk sought a promotion to the LT position based upon her education, knowledge, 

experience, and her desire to advance within the Agency.  Kirk’s employment with the Agency as 

a state service employee is governed by the rules, regulations and provisions of the Mississippi 

State Personnel Board; and Mississippi State law.       

Kirk, as part of her duties trained Master Sergeants with the Agency, prepared and had 

her own training guide.  R.E. 14.  Delaney at pgs. 349-355, t. Vol. III of III, R.E. 20; Kirk at pgs. 

365-371, T. Vol. III of III, R.E. 16 and Exhibit 27; and Harris at pgs. 278-287, T. Vol. I of III.  

When Kirk made application for the LT position, there were six (6) candidates 

interviewed by a selection panel. All three (3) of the interview panel members, Captain Prentiss 
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Parker, Lieutenant Jay Kelly, and Major Chris Gillard were male and all the candidates 

interviewed for the position, other than Kirk, were male as well.  No females were requested by 

the Agency to serve on the interview panel.  

The name of the identity of the test scorer, and members of the interview panel and their 

identity for the scoring were: Captain Prentiss Parker was R-1, Lt. Jay Kelly was R-5 and Major 

Chris Gillard was R. Parker at pgs. 25-26, T. Vol. I of III, R.E. 18; and at pgs. 194-195, T. II of 

III; R.E. 7, Kirk’s scoring on the interview examination.     

 The promotional candidates were interviewed separately by the interview panel and they 

were interviewed in alphabetical order by the interview panel members.  Kirk was the next to last 

candidate to be interviewed by the panel. Anthony Cunningham was interviewed before Kirk.  

Kirk at pgs. 382-383, T. Vol. III of III, R.E. 16.  

 There were six (6) questions asked each candidate on the panel interview.  R.E. 6.  The 

panel had correct answers to all of the questions and each member of the selection panel made 

notes on each candidate during the questioning process.  Parker at pg. 28, T. Vol. I of III, R.E. 

18; and Gillard at pgs. 149-150, T. Vol. I of III, R.E. 19.  

Kirk believed that she had performed well on the interview test; and that she was the most 

qualified candidate for the vacant LT position.  Parker, R-1, told Kirk her that she “validated the 

test” since she was the only one that answered question No. 5 correctly.  Kirk at pgs. 379-382, T. 

Vol. III of III, R.E. 16.  

Kirk was later informed that Anthony Cunningham (“Cunningham”)  had been promoted 

and not her.  Kirk was provided no explanation by the Agency as to how Cunningham was 

promoted over her.  Kirk was aggrieved by this latest denial in her promotional effort with the 
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Agency.  Cunningham was friends with both Parker and Gillard; and he was in their chain of 

command.  Cunningham at pgs. 336-338, T. Vol. III of III, R.E. 21. 

Kirk, believing that she was discriminated against in the selection process for the LT 

position, submitted a grievance with the Agency over her failure to promote.  The Agency denied 

Kirk’s grievance all the way up the chain of command at the Agency; and Kirk aggrieved by the 

decision sought to appeal.  

Kirk appealed her grievance to the Employee Appeals Board (“EAB”). It was at the EAB 

hearing that Kirk was informed as to how Cunningham was selected and not her.  It was also 

learned at the EAB hearing that this promotion was not in accordance with any policy of the 

Agency.  The selection of Cunningham, as testified by all of management of the Agency, was that 

the “highest score” on the interview would be the one promoted.  The Agency decided to 

promote on this sole and only factor.   

According to the Agency, Kirk was outscored by one other candidate, Cunningham.  The 

panel scored Cunningham at 73 and Kirk at 64.  Cunningham got promoted solely based upon the 

scoring on the test.  No other criteria was considered by the interview panel or Colonel Berry 

(“Berry”).   in making the promotion.  Parker at pg. 58, Vol. I of III, R.E. 18; Gillard at pg. 114, 

T. Vol. I of III, R.E. 19 and Berry at pgs. 324-325, Vol. II of III, R.E. 15 and R.E. 7.  

According to the Agency, there were basically two (2) questions that resulted in the 

promotion of Cunningham over Kirk.  The Agency claimed that Kirk either “did not completely 

answer the questions” or that she “did not answer” two (2) of the questions.  Members of the 

interview panel presented conflicting testimony and documents regarding the responses of Kirk 

to the interview questions, infra; and who actually scored the best on the interview test.    
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As to the testing criteria by the panel, there was no specific criteria for the scoring on the 

oral interview; each member of the panel used their discretion in scoring; there was no key code 

to grade the scoring of candidates; and no organized method of scoring the candidates. Parker at 

pgs. 30-40, T. I of III, R.E. 18.    

As a justification of the interview scoring, Captain Prentiss Parker (“Parker”) testified 

that on question number 2, Kirk made a 2 of 5 and that to his recollection, “she started out good, 

then changed her answer at the end and said no, which made us drop it (the score) to a two.”  

Parker at pgs. 34-35, T. I of III, R.E. 18; and Gillard at pg. 116-118, R.E. 19.     

However, Parker also testified that Kirk did not know the answers to two (2) of the 

questions on the interview exam.  Parker at pgs. 232-233, T. Vol. III of III, R.E. 18.   

According to the Agency, Kirk’s scores on those two (2) individual questions resulted in 

Kirk not “getting the promotion.”  Parker at pgs. 38-39, T. I of III, R.E. 18; and Berry at pgs. 

324-325, R.E. 15.     

According to Lieutenant Jay Kelly (“Kelly”), any member of the interview panel could 

“score in their own discretion” as there was not set rules of scoring.  Kelly testified that on one of 

the questions (No.4) asked by the panel that “nobody, nobody got it right”; they all missed it. 

Kelly, at pgs. 260-261; and pgs. 271-272. T. Vol. II of III, R.E. 17.   

However, Major Chris Gillard (“Gillard”) on the other hand, testified that on that same 

question No. 4 that Cunningham was the only candidate that got that answer correct.  Gillard at 

pg. 154, T. Vol. II of III, R.E. 19.    

Finally, according to Major Gillard, all the members of the interview panel made notes 

and those notes; and the model answers to the interview questions, were shredded by him 

following the interview of candidates.  This shredding of the panelists notes and model answers 
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was not conducted under any Agency policy. Gillard at pgs. 149-151, T. I of III and Gillard at 

pgs. 152-155, T. II of III, R.E. 19.   

The candidate that received the promotion, Anthony Cunningham, was supervised by 

Captain Prentiss Parker, a member of the interview panel, before and after his promotion; and he 

was a friend of both Parker and Gillard. Cunningham at pgs. 336-338, 343-344, T. III of III, R.E. 

21.  R.E. 7; and Parker at pg. 230, T. Vol. II of III, R.E. 18.     

Kirk was the most qualified candidate and her knowledge, experience, expertise in driver 

services and her overall work performance with the Agency far excelled that of Cunningham or 

any of the other candidates.  Kirk at pgs. 356-371, T. Vol. III of III, R.E. 16; and Stipulation by 

the Agency as Kirk’s job performance and being an excellent employee of the Agency.  T. Vol. I 

of III at pgs. 65-66.    

After a two (2) day hearing, the matter was briefed by the parties and the Hearing Officer 

rendered his decision finding that Kirk had not been subjected to discrimination on the basis of 

her gender and sex; and he ruled in favor of the Agency on Kirk’s failure to promote claim.  Kirk 

was aggrieved by this adverse decision of the Hearing Officer and she appealed the decision to 

the Full Board of the EAB.  

The Full Board of the EAB made a finding that based upon the evidence presented that 

Kirk did not prove that her failure to be promoted was on the basis of her sex (female) and as a 

result the grievance of Kirk before the EAB was denied.  See:  Order of EAB, En Banc, dated 

April 6, 2015 and the Order of the Hearing Officer dated October 30, 2014.  R.E. 4.      

The Circuit Judge, by decision of October 8, 2015, upheld the decision of the EAB in 

regard to the failure to promote claim of Kirk.  Circuit Judge’s Opinion and Order, R. Vol. 2 of 

3, pgs. 215-216. R.E. 2.     
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The Circuit Judge in affirming the EAB decision, held that Kirk’s claim of failure to be 

promoted was “not the result of sexual discrimination but was based upon her qualifications 

and an interview and determination of her leadership scores and abilities.”  R. Vol. 2 of 3 at 

pg. 215. R.E. 2.   

The Circuit Judge held that the administrative agency’s findings and decisions: 1) were 

supported by the substantial evidence, 2) were not arbitrary and capricious, 3) were not beyond 

the scope and power of the agency, or 4) do not violate the Appellant’s constitutional rights.”  R. 

Vol. 2 of 3 at pg. 215.    

The Agency failed to present credible evidence as to the reasons for the selection of 

Cunningham over Kirk.  Kirk believed that she was unlawfully denied the promotion to a 

position that she was currently serving on an interim basis.  Kirk had the superior credentials, and 

the required skill, knowledge and experience for the position sought.    

However, Kirk was a female M/S that comprised a “chosen select few” within the 

Agency. Kirk had sought promotion on at least eight (8) occasions with the Agency; and her 

efforts had been to no avail – and thus her appeal.  Kirk at pg. 384, T. Vol. III of III, R.E. 16.    

Kirk timely appealed the decision upholding the failure to promote claim of Kirk by the 

presiding Circuit Court Judge to the Mississippi Supreme Court on October 30, 2015. R. Vol. 2 of 

3 at pg. 217-221. R.E. 3.     

    STANDARD OF REVIEW 

The scope of review of the findings and actions of an administrative agency is well 

established. The reviewing court will entertain the appeal to determine whether or not the order 

of the administrative agency 1) was unsupported by substantial evidence, 2) was arbitrary or 

capricious, 3) was beyond the power of the administrative agency to make, or 4) violated some 
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statutory or constitutional right of the complaining party. These are the only grounds for 

overturning an agency action; otherwise, the agency's determination must remain undisturbed. 

Southeast Miss. Legal Serv. v. Miss. Power, 605 So. 2d 796, 798 (Miss. 1992); Dept. of Health v. 

S.W. Miss. Med. Ctr., 580 So. 2d 1238, 1239 (Miss. 1991); Melody Manor Convalescent Center 

v. Mississippi State Dept. of Health, 546 So. 2d 972, 974 (Miss. 1989); Eidt v. City of Natchez, 

421 So. 2d 1225, 1231 (Miss. 1982).  

In Miss. Dept. of Environmental Quality v. Weems, 653 So. 2d 266, 273 (Miss.1995), this 

Court stated that: 

 Our Constitution does not permit the judiciary of this state to retry de novo matters on 

appeal from administrative agencies. Our courts are not permitted to make administrative 

decisions and perform the functions of an administrative agency. Administrative agencies must 

perform the functions required of them by law. When an administrative agency has performed its 

function, and has made the determination and entered the order required of it, the parties may 

then appeal to the judicial tribunal to hear the appeal. The appeal is a limited one … since the 

courts cannot enter the field of administrative agency. The court will entertain the appeal to 

determine whether or not the order of the administrative agency (1) was supported by substantial 

evidence, (2) was arbitrary and capricious, (3) was beyond the power of the administrative 

agency to make, or (4) violated some statutory or constitutional right of the complaining party.  

State Tax Comm'n v. Earnest, 627 So. 2d 313, 319 (Miss.1993) (emphasis in original). 

When the Mississippi Supreme Court reviews a decision by a chancery or circuit court 

concerning an agency action, it applies the same standard of review that the lower courts are 

bound to follow." Smith Cnty. Sch. Dist. v. Barnes, 90 So. 3d 63, 67 (Miss. 2012).  

SUMMARY OF THE ARGUMENT 

Appellant Kirk, was and is a dedicated employee of the Agency; and she has been 

referred to as great employee; that her performance was impeccable and that she was highly 

decorated with the Agency.  Kirk also served as an Acting LT for several years; that she was 

responsible for improvements at the locations within her District; that she participated in the 

Agency promotional video for the Agency; that she trained Master Sergeants with the Agency, 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=7e47a899-394f-414e-90e1-e104ed7ffd5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RX4-4580-003G-739X-00000-00&pdpinpoint=PAGE_1215_4962&pdcontentcomponentid=152583&pddoctitle=Mississippi+Comm%27n+on+Envtl.+Quality+v.+Chickasaw+County+Bd.+of+Supervisors%2C+621+So.+2d+1211%2C+1215+%28Miss.+1993%29&ecomp=-9pfk&prid=8dd6a8c4-306d-4fe6-be6a-481cf2229603
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=7e47a899-394f-414e-90e1-e104ed7ffd5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RX4-4580-003G-739X-00000-00&pdpinpoint=PAGE_1215_4962&pdcontentcomponentid=152583&pddoctitle=Mississippi+Comm%27n+on+Envtl.+Quality+v.+Chickasaw+County+Bd.+of+Supervisors%2C+621+So.+2d+1211%2C+1215+%28Miss.+1993%29&ecomp=-9pfk&prid=8dd6a8c4-306d-4fe6-be6a-481cf2229603
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=7e47a899-394f-414e-90e1-e104ed7ffd5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RX4-4580-003G-739X-00000-00&pdpinpoint=PAGE_1215_4962&pdcontentcomponentid=152583&pddoctitle=Mississippi+Comm%27n+on+Envtl.+Quality+v.+Chickasaw+County+Bd.+of+Supervisors%2C+621+So.+2d+1211%2C+1215+%28Miss.+1993%29&ecomp=-9pfk&prid=8dd6a8c4-306d-4fe6-be6a-481cf2229603
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=7e47a899-394f-414e-90e1-e104ed7ffd5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RX4-4580-003G-739X-00000-00&pdpinpoint=PAGE_1215_4962&pdcontentcomponentid=152583&pddoctitle=Mississippi+Comm%27n+on+Envtl.+Quality+v.+Chickasaw+County+Bd.+of+Supervisors%2C+621+So.+2d+1211%2C+1215+%28Miss.+1993%29&ecomp=-9pfk&prid=8dd6a8c4-306d-4fe6-be6a-481cf2229603
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=7e47a899-394f-414e-90e1-e104ed7ffd5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RX4-4580-003G-739X-00000-00&pdpinpoint=PAGE_1215_4962&pdcontentcomponentid=152583&pddoctitle=Mississippi+Comm%27n+on+Envtl.+Quality+v.+Chickasaw+County+Bd.+of+Supervisors%2C+621+So.+2d+1211%2C+1215+%28Miss.+1993%29&ecomp=-9pfk&prid=8dd6a8c4-306d-4fe6-be6a-481cf2229603
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=7e47a899-394f-414e-90e1-e104ed7ffd5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RX4-4580-003G-739X-00000-00&pdpinpoint=PAGE_1215_4962&pdcontentcomponentid=152583&pddoctitle=Mississippi+Comm%27n+on+Envtl.+Quality+v.+Chickasaw+County+Bd.+of+Supervisors%2C+621+So.+2d+1211%2C+1215+%28Miss.+1993%29&ecomp=-9pfk&prid=8dd6a8c4-306d-4fe6-be6a-481cf2229603
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=7e47a899-394f-414e-90e1-e104ed7ffd5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RX4-4580-003G-739X-00000-00&pdpinpoint=PAGE_1215_4962&pdcontentcomponentid=152583&pddoctitle=Mississippi+Comm%27n+on+Envtl.+Quality+v.+Chickasaw+County+Bd.+of+Supervisors%2C+621+So.+2d+1211%2C+1215+%28Miss.+1993%29&ecomp=-9pfk&prid=8dd6a8c4-306d-4fe6-be6a-481cf2229603
https://advance.lexis.com/document/?pdmfid=1000516&crid=3754a840-f666-4c7d-b039-5658b787617d&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3WS5-P4S0-0039-43MP-00000-00&pddocid=urn%3AcontentItem%3A3WS5-P4S0-0039-43MP-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWY-33D1-2NSD-M4NW-00000-00&pdteaserkey=sr2&ecomp=bnLhk&earg=sr2&prid=a85e7491-b428-4ece-a7b8-ed13404f249c
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=fc8afbf1-51fa-4328-bbd0-9007218b0ba3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A55TX-P061-F04H-4055-00000-00&pdpinpoint=PAGE_67_4963&pdcontentcomponentid=152583&pddoctitle=Smith+Cnty.+Sch.+Dist.+v.+Barnes%2C+90+So.+3d+63%2C+67+(%C2%B611)+(Miss.+2012)&ecomp=499fk&prid=846654c5-4c29-45fc-9589-cf8d4ca3abdb


21 
 

including John Harris and Johnny Delaney (“Delaney”); that she served on the Agency recruiting 

team having been appointed by Colonel Donnell Berry (“Berry”).  Parker at pgs. 56-66 T. Vol. I 

of III, R.E. 18; Gillard at pg. 108, T. Vol. I of III, R.E. 19, Harris at pgs. 278-287, T. Vol. III of 

III; Delaney at pgs. 349-354, T. Vol. III of III, R.E. 20; Berry at pg. 324, T. Vol. II of III, R.E. 15; 

Kirk at pgs. 356-366, 373-375, and 392, T. Vol. III of III, R.E. 16.   

 However, since 2002, and despite her diligent efforts, she could not get a promotion by 

the Agency.  Now, in 2013 Kirk expected to receive a promotion based upon that skill, 

knowledge and experience in Driver Services and as a dedicated employee of the Agency; and 

that did not happen.  The General Orders of the Agency governing promotions were disregarded 

in this promotion; and in fact – there were no General Orders of the Agency that governed this 

type of promotional practice.   None.   

The substantial evidence submitted before the Agency, EAB and Circuit Court was that 

Kirk was subjected to discrimination based upon her gender/sex; and that the subjective decision-

making on the “promotional test” destined Cunningham to receive the promotion.  Kirk and 

Cunningham were not both treated equally by the Agency; and Cunningham was selected over 

her.      

Kirk established the prima facie elements necessary to prevail on her sex and gender 

claim.  Kirk was a member of the protected class; she was qualified for the position sought; she 

was not promoted by the Agency; and a male candidate, Anthony Cunningham was selected over 

her.  Thus, when the promotion was reviewed by the Agency, EAB and Circuit Court of Hinds 

County, there was presumption that Kirk was subjected to unlawful discrimination.  

In addition to the prima facie case, and the unlawful promotion, there were several factors 

presented in the appeal efforts of Kirk.  First, there was no evidence presented that Cunningham 
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was the better qualified candidate.  Second, the interview notes and correct answers were 

destroyed by Major Gillard and the panel members.  Third, the Agency did not follow its policies 

and general orders in the promotional process in this case. Fourth, Cunningham was friends with 

both Parker and Gillard and he was supervised by the panel members and in their chain of 

command.  Anthony Cunningham at pg. 336-338, T. Vol. III of III, R.E. 21; and Kirk at pgs. 355-

395, T. III of II, R.E. 16I; Gillard at pgs. 149-151, T. I of III and Gillard at pgs. 152-155, T. II of 

III, R.E. 19.     

Finally, the promotional process used by the Agency in this promotion was subjective, 

unfair and did not result in the promotion of the best qualified candidate.  

In the case, sub judice, once Appellant Kirk has met this burden to establish the prima 

facie element required under McDonald Douglas, discriminatory intent on the part of the 

Agency is presumed and the burden shifts to the Agency to "articulate a facially 

nondiscriminatory reason for the challenged employment action." Id. at 1533; see also Beaird v. 

Seagate Tech., Inc., 145 F.3d 1159, 1165 (10th Cir. 1998), cert. denied, 119 S. Ct. 617, 142 L. 

Ed. 2d 556 (Dec. 1998); and Simms v. Oklahoma ex rel. Department of Mental Health & 

Substance Abuse Servs., 165 F.3d 1321 (10
th

 Cir. 1999).  [Emphasis added].  

Kirk made the presentation of a prima facie case of sex and gender discrimination before 

the EAB.  The required burden of production - a legitimate, non-discriminatory reason for the 

non-promotion of Kirk – was never met or presented by the Agency under McDonald Douglas.  

See: McDonnell Douglas Corp. v. Green, 411 U.S. 792, 36 L. Ed. 2d 668, 93 S. Ct. 1817 (1973). 

The substantial evidence did not support the Agency’s position and argument that Kirk 

was not the best qualified candidate for the promotion.  
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Kirk was unlawfully denied a promotion by the Agency. Kirk seeks a fair and equal 

opportunity to advance within the Agency; to be promoted not because of her sex/gender but 

because of her skill, professional experience and knowledge in Driver Services with the Agency.  

ARGUMENT 

I. Whether the Agency decision not to promote Appellant Kirk was arbitrary, 

capricious, and against the overwhelming weight of the evidence.   

 

The Agency is subject to the rules, regulations and policies of the State Personnel Board.  

Kirk at all material times was and is a state service employee of the Agency.   

a. Mississippi Law Governing Kirk’s Employment  

The purpose of a state-wide system of personnel administration is set forth in Miss. Code 

Ann. § 25-9-101, as follows: 

§ 25-9-101. Purpose of chapter. 

 

It is the purpose of this chapter to establish in the State of Mississippi a system of 

personnel administration based on sound methods of personnel administration governing the 

establishment of employment positions, classification of positions and the employment conduct, 

movement and separation of state employees; to build a career service in government which 

will attract, select and retain the best persons, with incentives in the form of equal opportunities 

for initial appointment and promotions in the state service; and to establish a system of 

personnel management that will ensure the effective and efficient use of employees in the state 

service. [Emphasis added] 

 

Pertinent principles are set forth in Miss. Code Ann. § 25-9-103, as follows: 

 

§ 25-9-103. Principles applicable to administration of state personnel system. 

 

(d) To retain employees on the basis of the adequacy of their performance, to correct 

inadequate performance, and to separate employees whose inadequate performance cannot be 

corrected. 

 

(e) To assure fair treatment of applicants and employees in all aspects of personnel 

administration without regard to political affiliation, race, national origin, sex, religious creed, 

age or physical disability. [Emphasis added]. 
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Discriminatory practices in state service are strictly prohibited as set forth in Miss. Code 

Ann. §25-9-149, as follows: 

§25-9-149. Discriminatory practices prohibited. 

 

It is the intent of the Legislature that no person seeking employment in state service, as 

defined in Section 25-9-107, Mississippi Code of 1972, or employed in state service, as defined 

in Section 25-9-107, Mississippi Code of 1972, shall be discriminated against on the basis of 

race, color, religion, sex, national origin, age or handicap. [Emphasis added]. 

 

 Kirk works for a male dominated agency of the State of Mississippi and she seeks equal 

protection as guaranteed by federal and state law.  Kirk should not be looked over in the 

promotional process of the Agency based upon her sex – and she was in the case, sub judice. 

 Kirk contends that the Agency promotional system in the case, sub judice, appears to 

have the “illusion of legitimacy” but its façade is nothing more than “disguised discrimination” 

in violation of Title VII and Mississippi state law, Miss. Code Ann. §25-9-149.    

b. Title VII; Sexual Discrimination  and  

McDonnell Douglas Scheme   

 

It is unlawful "for an employer . . . to fail or refuse to hire or to discharge any individual, 

or otherwise to discriminate against any individual with respect to his compensation, terms, 

conditions, or privileges of employment, because of such individual's race, color, religion, sex, or 

national origin." 42 U.S.C. § 2000e-2(a)(1).  

This Court has held that the McDonnell Douglas and Burdine scheme is more in keeping 

with the spirit of the anti-discrimination statutes provided in the Mississippi Code.  Mississippi 

Forestry Com. v. Piazza, 53 So. 2d 1242 (Miss. 1987). 

Under McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 

668 (1972) and its progeny, Plaintiff Kirk presents her prima facie case that infers 

discrimination under Title VII on the basis of her sex/gender.  There is no dispute that the prima 
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facie case has been met.  

Under the McDonnell Douglas test, in alleging gender or sex discrimination must show 

(1) that she is a member of a protected class; (2) that she was qualified for the position sought; 

(3) she was subject to an adverse employment action; and (4) she was replaced by someone 

outside her protected class or was treated less favorably than other similarly situated employees 

outside her class. Fahim v. Marriott Hotel Servs., 551 F.3d 344, 350 (5th Cir. 2008) (citations 

omitted); Alvarado v. Tex. Rangers, 492 F.3d 605, 611 (5th Cir. 2007).    

In the context of the McDonnell Douglas framework, the fourth element, an inference of 

unlawful discrimination, is satisfied where a position is filled by an applicant outside of the 

protected class. Carter v. Ball, 33 F.3d 450, 455 (4th Cir. 1994).  

In the case, sub judice, that burden is satisfied since a male, Anthony Cunningham, was 

selected over Kirk.  Cunningham had served approximately three (3) years in the M/S position 

and Kirk had served in that capacity for approximately twelve (12) years.  

As espoused in McDonnell Douglas, and subsequent decisions, have  "established an 

allocation of the burden of production and an order for the presentation of proof in . . . 

discriminatory-treatment cases." St. Mary's Honor Center v. Hicks, 509 U.S. 502, 506, 125 L. Ed. 

2d 407, 113 S. Ct. 2742 (1993). First, the plaintiff must establish a prima facie case of 

discrimination. Ibid.; Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 252-253, 67 L. 

Ed. 2d 207, 101 S. Ct. 1089 (1981). See also: Reeves v. Sanderson Plumbing Prods., 530 U.S. 

133 (2000).  

If the prima facie case is established, it triggers a presumption of discrimination and the 

burden then shifts "to the employer to articulate some legitimate, nondiscriminatory reason" for 

its action. McDonnell Douglas, 411 U.S. at 802; Burks v. Wis. DOT, 464 F. 3d 744, 751. When 
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https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=f2b120b1-8e31-474d-a7dd-5802a22580b7&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A40G9-3090-004B-Y03B-00000-00&pdpinpoint=PAGE_143_1100&pdcontentcomponentid=6443&pddoctitle=Reeves+v.+Sanderson+Plumbing+Prods.%2C+Inc.%2C+530+U.S.+133%2C+143%2C+120+S.+Ct.+2097%2C+147+L.+Ed.+2d+105+%282000%29&ecomp=-9pfk&prid=8f6d68fe-900a-4289-988e-81337cca3bf4
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=f2b120b1-8e31-474d-a7dd-5802a22580b7&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A40G9-3090-004B-Y03B-00000-00&pdpinpoint=PAGE_143_1100&pdcontentcomponentid=6443&pddoctitle=Reeves+v.+Sanderson+Plumbing+Prods.%2C+Inc.%2C+530+U.S.+133%2C+143%2C+120+S.+Ct.+2097%2C+147+L.+Ed.+2d+105+%282000%29&ecomp=-9pfk&prid=8f6d68fe-900a-4289-988e-81337cca3bf4
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=f2b120b1-8e31-474d-a7dd-5802a22580b7&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A40G9-3090-004B-Y03B-00000-00&pdpinpoint=PAGE_143_1100&pdcontentcomponentid=6443&pddoctitle=Reeves+v.+Sanderson+Plumbing+Prods.%2C+Inc.%2C+530+U.S.+133%2C+143%2C+120+S.+Ct.+2097%2C+147+L.+Ed.+2d+105+%282000%29&ecomp=-9pfk&prid=8f6d68fe-900a-4289-988e-81337cca3bf4
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=f2b120b1-8e31-474d-a7dd-5802a22580b7&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A40G9-3090-004B-Y03B-00000-00&pdpinpoint=PAGE_143_1100&pdcontentcomponentid=6443&pddoctitle=Reeves+v.+Sanderson+Plumbing+Prods.%2C+Inc.%2C+530+U.S.+133%2C+143%2C+120+S.+Ct.+2097%2C+147+L.+Ed.+2d+105+%282000%29&ecomp=-9pfk&prid=8f6d68fe-900a-4289-988e-81337cca3bf4
https://advance.lexis.com/document/?pdmfid=1000516&crid=a8f2f7ed-e6b4-4d84-b530-66998a679e0f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5D4Y-2SV1-F04D-80R9-00000-00&pddocid=urn%3AcontentItem%3A5D4Y-2SV1-F04D-80R9-00000-00&pdcontentcomponentid=6417&ecomp=vhyg&earg=sr5&prid=d7db770d-710f-462c-ac71-2d1150b03905
https://advance.lexis.com/document/?pdmfid=1000516&crid=a8f2f7ed-e6b4-4d84-b530-66998a679e0f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5D4Y-2SV1-F04D-80R9-00000-00&pddocid=urn%3AcontentItem%3A5D4Y-2SV1-F04D-80R9-00000-00&pdcontentcomponentid=6417&ecomp=vhyg&earg=sr5&prid=d7db770d-710f-462c-ac71-2d1150b03905


26 
 

the employer does so, the burden shifts back to the plaintiff, who must present evidence that the 

stated reason is a "pretext," which in turn permits an inference of unlawful 

discrimination. McDonnell Douglas, 411 U.S. at 804; Burks, 464 F.3d at 751. See also: Reeves 

v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 142, 147 L. Ed. 2d 105, 120 S. Ct. 2097 

(2000).  

If the Agency articulates a non-discriminatory reason, Kirk must then show that the 

Agency did intentionally discriminate, which she may do by demonstrating that the Agency’s 

proffered reason is simply a pretext for discrimination. See Reeves, 530 U.S. at 143, 146-48. 

The Agency has to establish a legitimate non-discriminatory reason for the failure to 

promote Kirk to the desired position with the agency.  The subjective opinion of management 

will simply not suffice.  The application of objective criteria (years of experience, skill, 

knowledge, work performance, and qualifications) should have resulted in the promotion of 

Appellant Kirk to the vacant LT position with the Agency. 

Only the subjective assessment of management could have resulted in the promotion of 

Cunningham over Kirk.  Management of the Agency failed to articulate a “clear and reasonably 

specific basis” for its subjective assessment in the case; and denial of the promotion of Kirk.  

Browning v. Sw. Research Inst., 288 Fed. Appx. 170, 176-177 (5
th

 Cir. 2007); and Alvarado v. 

Texas Rangers, 492 F. 3d 605, 616 (5
th

 Cir. 2007).   

c.  The Interview Panel and Scoring of the Candidates  

 Captain Parker, Major Gillard and LT Jay Kelly served on the selection panel and the 

candidates were interviewed by the panel.  Petitioner Kirk was the only female M/S that 

interviewed for the vacancy when LT Wright retired; and she was serving as interim LT at the 

time of the interviews of the candidates that included the candidate and M/S selected, 
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Cunningham.  Cunningham had been supervised from 2002-2008 by panel member Captain 

Parker; he was currently in Major Gillard’s chain of command at the time of the interview; and 

he was a friend of Parker and Gillard.  Cunningham also gave permission for his M/S, John 

Harris, to receive training from Appellant Kirk. Parker at pgs. 10, 26, T. Vol. I of III, R.E. 18, 

Cunningham at pgs. 335-343, T. Vol. III of III, R.E. 21; Harris at pgs. 278-287, T. Vol. III of III 

and Exhibit 23.   

 There were no females on the Kirk interview panel.  There should have been a female on 

the interview panel.  HR would have decided on a female to be on the interview panel.  Berry at 

pgs. 293, 301-302, 322.  T. III of III, R.E. 15.  

 The interviews of the candidates was not recorded and the Agency has no policy of 

recording the interview of candidates; and there was no way that a candidate could challenge the 

scoring or how they answered the interview questions. Parker at pgs. 219, 223-225.  T. II of III, 

R.E. 18.  

  Interview scoring by the member of the panel was discretionary (Scoring 1-5).  The 

members of the panel reviewed each other’s scoring after the interview and they would discuss 

the scoring if there was more than one (1) point difference in a panelist’s scoring.   Parker at pgs. 

27-31, R.E. 18; Kelly at pgs. 261-264.   T. I of III and II of III, R.E. 17.   

 Kirk served in interview panels in the past with the Agency and she never was told or 

instructed to compare scoring of other members of the panel.  Kirk has served on interview 

panels for appointed positions.  Kirk at pg. 387.  T. III of III, R.E. 16.  

 Captain Parker scored Cunningham 26 and Kirk 20 on the interview testing’s.  The six (6) 

points was the greatest disparity in all of the scoring of Cunningham and Kirk by the panel.  
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Parker gave Kirk the lowest score of all committee members that interviewed Kirk.  Parker at 

52, R.E. 18; and Kirk at pgs. 394-395. T. I of III and III of III, R.E. 16.  

 As espoused in Alvarado v. Texas Rangers, 492 F. 3d 601 (5
th

 Cir. 2007), the Fifth 

Circuit Court of Appeals held that in regard to the subjective scoring of candidates that an 

employer's subjective reason for not selecting a candidate, such as a subjective assessment of the 

candidate's performance in an interview, may serve as a legitimate, nondiscriminatory reason for 

the candidate's non-selection. See id. at 317 (recognizing that McDonnell Douglas does not 

preclude an employer from relying on subjective reasons for its personnel decisions); see also 

Chapman v. AI Transport, 229 F.3d 1012, 1034 (11th Cir. 2000) ("It is inconceivable that 

Congress intended anti-discrimination statutes to deprive an employer of the ability to rely on 

important criteria in its employment decisions merely because those criteria are only capable of 

subjective evaluation."). Such a reason will satisfy the employer's burden of production, 

however, only if the employer articulates a clear and reasonably specific basis for its subjective 

assessment. See Burdine, 450 U.S. at 258; Patrick, 394 F.3d at 316-17; see also Chapman, 229 

F.3d at 1034 ("A subjective reason is a legally sufficient, legitimate, nondiscriminatory reason if 

the defendant articulates a clear and reasonably specific factual basis upon which it based its 

subjective opinion."); EEOC v. Target Corp., 460 F.3d 946, 957-58 (7th Cir. 2006) (agreeing 

with the Eleventh Circuit that "an employer must articulate reasonably specific facts that explain 

how it formed its [subjective] opinion of the applicant in order to meet its burden under 

Burdine").  

Although the evidence shows that Kirk received a score of 64 to the score of Cunningham 

at 73, the Agency offered neither a credible explanation nor evidence as to how or why the 

interviewers arrived at those scores.  Kirk’s score sheets contain no notes or comments on her 
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interview performance, and the panel members gave no credible explanation as to the scoring or 

each candidates’ response to the interview questions.  See, e.g., Target, 460 F.3d at 958-59 

(holding that the company's stated reason for not hiring one of the plaintiffs -- its determination, 

based upon the plaintiff's interview, that he did not meet the requirements for the position -- was 

insufficient to satisfy its burden of production because the company failed to articulate what 

criteria informed its decision and what requirements the plaintiff did not meet). ; cf. Bass v. Bd. 

of County Comm'rs, Orange County, Fla., 256 F.3d 1095, 1106 (11th Cir. 2001) (holding that 

the employer met its burden of production because its proffered reason for not hiring the plaintiff 

-- his poor interview -- was supported by reasonably clear and specific explanations from the 

interviewers as to what made the plaintiff's interview "poor"); Chapman, 229 F.3d at 1035 

(same).  [Emphasis added].  

This is a case regarding Kirk’s failure to be promoted to the position of Lieutenant with 

the Agency.  This promotion for Kirk would have meant an increase in salary, a more prestigious 

position, involved more challenging agency work, provided an opportunity for further Agency 

advancement; and would have been her first promotion since 2002 with the Agency.  Kirk, at 

pgs. 355-413, T. Vol. III of III.     

 The Agency to follow its own policies and procedures and the other factors addressed 

herein should have inferred that the Agency discriminated against Kirk; and that Kirk’s 

sex/gender was a motivating factor in the decision-making to promote Cunningham to the 

position that she sought with the Agency.     
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d. Interview Panel Rating of the Candidates 

The panel ratings in the promotion of Cunningham over Kirk were based upon inherently 

subjective decisions of the panel members, thus “they deserve careful scrutiny.” Rowe v. 

Cleveland Pneumatic Co., Numerical Control, Inc., 690 F. 2d 88, 93 (6
th

 Cir. 1982).  

The Sixth Circuit Court of Appeals went on to say in Rowe, supra, that “we recognize 

that, in some circumstances, employment decisions may be made on the basis of such subjective 

criteria, any procedure employing such subjective evaluations will be carefully scrutinized in 

order to prevent abuse.”  Jenkins v. Caddo-Bossier Association for Retarded Children, 570 F.2d 

1227, 1229 (5th Cir. 1978). 

There is simply no Agency policy that allows the promotion of sworn officers based 

solely upon the scoring on a panel interview test.  The Agency failed to present any credible 

evidence that Cunningham was promoted because he was the better qualified candidate.   

Cunningham was not asked any questions at the EAB hearing that would have established 

that he was the better qualified candidate; and he was not.  Cunningham at pgs. 333-349, T. Vol. 

III of III, R.E. 21.  

Appellant Kirk was clearly “the better qualified candidate” for the position she sought to 

be selected by the Agency.  Cunningham lacked Kirk’s significant supervisory experience, 

collateral duties for the Agency, and her credentials.      

First and foremost, the subjective promotional criteria and procedures are particularly 

susceptible to discriminatory abuse.  These tactics to promote should be closely scrutinized. Lack 

of objective standards regarding employment decisions can be a discriminatory practice, 

especially when the decision makers themselves are not members of the protected class to which 

the plaintiff belongs.  Stewart v. General Motors Corp., 542 F.2d 445, 450-451 (7th Cir. 1976); 
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Dalton v. Village of Palatine, 1997 U.S. Dist. LEXIS 5140, *14 (N. D. Ill. 1997); Graham v. The 

Bendix Corp., 585 F.Supp. 1036, 1040 (N.D. Ind.1984); Pitre v. Western Electric Co., 843 F.2d 

1262, 1269-1270 (10th Cir. 1988); Coble v. Hot Springs School Dist., 682 F.2d 721, 726-727 

(8th Cir. 1982); Rowe v. General Motors Corp., 457 F.2d 348, 358-359 (5th Cir. 1972); 

Carmichael v. Birmingham Saw Works, 738 F.2d 1126,1133 (11th Cir. 1984). 

It has long been recognized that the use of wholly subjective criteria may act as a 

subterfuge for discriminatory animus. Texas Department of Community Affairs v. Burdine, 450 

U.S. 248, 259, 101 Supreme Ct 1089 (1981). The use of subjective criteria makes it particularly 

easy for an employer to “mask” discrimination. Lsellis v. United Airline, Inc., 73 F.3d 99, 1005 

n8 (10th Cir. 1995), and the use of subjective selection of criteria may in itself permit a fact 

finder to conclude that the selection was conducted in a discriminatory manner. Lockridge v. 

Board of Trustees of the University of Arkansas, 294 F.3d 1010, 1017 (8th Cir. 2002). 

In the case, sub judice, the Agency cannot establish an alternate explanation for the 

failing to select Kirk.  There was no neutral three member panel that conducted the interviews; 

the panel members compared scoring of each candidate; and finally, all the interview notes were 

destroyed by the chair – Major Gillard.   

In the case, sub judice, there was not any independent scoring as the interview panel 

compared scoring on each candidate.  The Court’s role “is to prevent unlawful hiring 

(promotional) practices….” Sims v. Okla. Ex rel. Dept. of Mental Health & Substance Abuse 

Servs., 165 F. 3d 1321, 1330 (10
th 

Cir. 1999).      

 Kirk’s qualifications, job experience and overall experiences set a “high bar” for the 

chosen candidate, Anthony Cunningham.  Kirk with all her work credentials has clearly “chinned 

the high bar” as espoused in Moss v. BMC Software, Inc., 610 F. 3d 917, 923 (5
th

 Cir. 2010).    
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 The Agency simply failed to present substantial evidence as to the non-selection of  

Kirk for the LT position for which she made application. Any decision of any agency or 

administrative board must be based upon substantial evidence appearing in the record. Eidt 

v. City of Natchez, 421 So. 2d 1225, 1231 (Miss. 1982). 

 General Order 22/02, the Agency policy that the Agency claims governed the promotion 

that Kirk sought provides, inter alia, for the Agency’s in the selection process to take into 

account “a candidates skill, knowledge, and professional experience.” R.E. 12. [Emphasis 

added].  

 In the absence of a showing that the Agency complied with its own policies and 

procedures, and state/federal law, the conclusion is inescapable that the decision to not promote 

Kirk is arbitrary.     

Kirk had a "clearly established" constitutional or statutory right that was violated as a 

result of action of the Agency. Wilson v. Layne, 526 U.S. 603, 143 L. Ed. 2d 818, 119 S. Ct. 

1692, 1697 (1999). The constitutional right of equal treatment and equal protection was 

sufficiently clear to place the Agency on notice that the promotional practices in this case 

violated that right. 119 S. Ct. at 1699.   

  Appellant Kirk had the right to expect that the promotion process would be fair and equal 

and that all appointments would be conducted by the Agency according to the rules and 

regulations of the Mississippi State Personnel Board Policy and Procedure Manual. See Miss. 

Empl. Sec. Comm'n v. Culbertson, 832 So. 2d 519, 529-30 (Miss. 2002); Shird v. Miss. State 

Dep't of Health, 785 So. 2d 275, 279 (Miss. 2001); Tillmon v. Miss. State Dep't of Health, 749 

So. 2d 1017, 1022 (Miss. 1999). 
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II. Whether the failure to promote Appellant Kirk was in violation of her 

statutory or constitutional rights.  

 

a. Credentials of Appellant Kirk  

 

            Appellant Kirk served in the rank of Master Sergeant with the Agency since May 16, 

2002 and was District Supervisor.   

Kirk supervised the day to day operations of the Driver Services Division of District II.  

Kirk attended several training courses since becoming the District Supervisor, including sexual 

harassment class, Surveillance Training, Improving Morale and Communication School, attended 

CDL Examiner Certification –Training, attended First Line Supervisor School in 2005 and she 

was assigned in 2006 to the MHP Recruiting Team.  Kirk Personnel (201 File) Summary dated 

May 6, 2013; and Kirk Testimony at, pgs. 356-376, T. Vol. III of III, R.E. 7.       

At the time of the July 2013 interview and promotion awarded to Cunningham, Kirk 

supervised five (5) permanent locations and four (4) satellite locations for the Agency. Kirk 

trained Master Sergeants in Driver Services; and prepared her training guide to be used to train 

her M/S’s assigned to her.  LT Wright, the position in issue, had recommended other M/S’s to be 

trained by Kirk. Kirk also served as acting LT after her promotion to M/S in 2002.  Kirk and 

Delaney Testimony at EAB Hearing; Kirk at pgs. pgs. 356-376, T. Vol. III of III, R.E. 16; and 

Delaney at pgs. 349-354, R.E. 20.    

b. Candidate Promoted  by the Agency  

Anthony Cunningham was hired April 24, 1987 and he was a Trooper until being 

promoted to M/S, Driver’s Services in Troop H.  Cunningham was promoted to M/S effective 

April 1, 2010; and he had been M/S for three (3) years at the time of his promotion to LT in July 

2013.  Cunningham barely had the supervisory experience required to seek the promotion.  
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Anthony Cunningham reported to LT. Wright before the posting of the notice to fill that 

position for which Kirk made application in June 2013. Cunningham served in the chain of 

command of all the interview panelists: Parker, Gillard and Kelly.   

The Agency articulated that Kirk was not selected because of her “test score “on the oral 

interview taken by all of the candidates.  There were no other reasons articulated by the Agency 

for Kirk’s non-selection other than Cunningham having performed better on the oral interview.   

c. Sexual Discrimination in violation of Title VII  

This Court has held that the McDonnell Douglas and Burdine scheme is more in keeping 

with the spirit of the anti-discrimination statutes provided in the Mississippi Code.  Mississippi 

Forestry Com. v. Piazza, 53 So. 2d 1242 (Miss. 1987). 

This Court should analyze the Plaintiff's claims under the indirect burden-shifting method 

of McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).  

The panel ratings in the promotion of Cunningham over Kirk were based upon inherently 

subjective decisions of the panel members, thus “they deserve careful scrutiny.” Rowe v. 

Cleveland Pneumatic Co., Numerical Control, Inc., 690 F. 2d 88, 93 (6
th

 Cir. 1982).  

The Sixth Circuit Court of Appeals went on to say in Rowe, supra, that “we recognize 

that, in some circumstances, employment decisions may be made on the basis of such subjective 

criteria, any procedure employing such subjective evaluations will be carefully scrutinized in 

order to prevent abuse.”  Jenkins v. Caddo-Bossier Association for Retarded Children, 570 F.2d 

1227, 1229 (5th Cir. 1978). 

In the case, sub judice, gender bias allowed the selection of Cunningham over Kirk; and 

the purported legitimate, non-discriminatory reason for Cunningham’s selection by the panel and 

the Agency, did not meet the required burden of production.     
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Appellant Kirk was clearly “the better qualified candidate” for the position she sought to 

be selected by the Agency.  Cunningham lacked Kirk’s significant supervisory experience, 

collateral duties for the Agency, and her credentials. 

 In the case, sub judice, Kirk presents her case under McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1972) and its progeny.  Plaintiff Kirk presents her 

prima facie case that infers discrimination under Title VII on the basis of her sex/gender.  There 

is no dispute that the prima facie case has been met.  

Title VII prohibits all discrimination in employment based upon race, sex, and national 

origin. "The broad, overriding interest, shared by employer, employee, and consumer, is efficient 

and trustworthy workmanship assured through fair and . . . neutral employment and personnel 

decisions." McDonnell Douglas, supra, at 801. Title VII, however, does not demand that an 

employer give preferential treatment to minorities or women. 42 U. S. C. § 2000e-2 (j). 

This Court recognizes that "the question facing triers of fact in discrimination cases is 

both sensitive and difficult," and that "there will seldom be 'eyewitness' testimony as to the 

employer's mental processes," Postal Service Bd. of Governors v. Aikens, 460 U.S. 711, 716, 75 

L. Ed. 2d 403, 103 S. Ct. 1478 (1983). 

d. Violation of the Equal Protection Clause  

The Equal Protection Clause directs that "all persons similarly circumstanced shall be 

treated alike." Plyler v. Doe, 457 U.S. 202, 216, 102 S. Ct. 2382, 72 L. Ed. 2d 786 (1982) 

(citation omitted). The "guarantee is both simple and wide—equal and uniform governmental 

classifications." Town of Ball v. Rapides Parish Police Jury, 746 F.2d 1049, 1056 (5th Cir. 

1984). The Fourteenth Amendment ensures that citizens' rights to liberty and equality are the 
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same whether you live in the Rocky Mountains or the Mississippi Delta. Campaign for Southern 

Equal. v. Bryant, 64 F. Supp. 3d 906 (S.D. Miss. 2014).   

Kirk alleges sexual discrimination in violation of Title VII and the Fourteenth 

Amendment. This Court’s analysis is the same for both claims. As the Supreme Court set forth in 

Village of Willowbrook v. Olech, 528 U.S. 562, 120 S. Ct. 1073, 145 L. Ed. 2d 1060 (2000), 

however, a plaintiff may also bring a class-of-one equal-protection claim, alleging that the 

plaintiff "has been intentionally treated differently from others similarly situated and that there is 

no rational basis for the difference in treatment." 528 U.S. at 564 (citing Sioux City Bridge Co. v. 

Dakota Cnty., 260 U.S. 441, 43 S. Ct. 190, 67 L. Ed. 340 (1923); Allegheny Pittsburgh Coal Co. 

v. Cnty. Comm'n of Webster Cnty., 488 U.S. 336, 109 S. Ct. 633, 102 L. Ed. 2d 688 (1989)). 

Section 1 of the Fourteenth Amendment provides, in relevant detail that “No State 

shall...deprive any person of life, liberty, or property without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the law.”  

"To maintain an equal protection claim, a plaintiff typically alleges that he 'received 

treatment different from that received by similarly situated individuals and that the unequal 

treatment stemmed from a discriminatory intent.'" Club Retro, L.L.C. v. Hilton, 568 F.3d 181, 

212 (5th Cir. 2009) (quoting Taylor v. Johnson, 257 F.3d 470, 473 (5th Cir. 2001)). 

The Equal Protection Clause of the United States Constitution provides that no State may 

"deny to any person within its jurisdiction the equal protection of the laws." U.S. Const. amend. 

XIV. This "is essentially a direction that all persons similarly situated should be treated alike." 

City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 439, 105 S. Ct. 3249, 87 L. Ed. 2d 

313 (1985). Czekala-Chatham v. State ex rel. Hood, 2015 Miss. LEXIS 114 (Miss. 2015).  
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The Supreme Court has rationalized that such characteristics "generally provide no 

sensible ground for differential treatment" because they bear no relation to a person's ability to 

participate in and contribute to society and reflect outdated notions and prejudices. Id. Thus, 

courts should look to whether a group has experienced a history of discrimination or "'been 

subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of 

their abilities.'" Id. at 441 (quoting Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 313, 96 S. Ct. 

2562, 49 L. Ed. 2d 520 (1976)). 

A party who wishes to make out an Equal Protection claim must prove "the existence of 

purposeful discrimination" motivating the state action which caused the complained-of injury. 

McCleskey v. Kemp, 481 U.S. 279, 292-293, 107 S. Ct. 1756, 1767, 95 L. Ed. 2d 262 (1987) 

(citation omitted); Arlington Heights v. Metropolitan Housing Development Corp.,  [307]  429 

U.S. 252, 264-266, 97 S. Ct. 555, 563, 50 L. Ed. 2d 450 (1977); Davis, 426 U.S. at 238-240, 96 

S. Ct. at 2047. "Discriminatory purpose in an equal protection context implies that the decision-

maker selected a particular course of action at least in part because of, and not simply in spite of, 

the adverse impact it would have on an identifiable group." Woods v. Edwards, 51 F.3d 577, 580 

(5th Cir.1995), quoting United States v. Galloway, 951 F.2d 64, 65 (5th Cir.1992).   Johnson v. 

Rodriguez, 110 F.3d 299 (5th Cir. 1997).  

The Equal Protection Clause protects individuals from "intentional and arbitrary 

discrimination, whether occasioned by express terms of a statute or by its improper execution 

through duly constituted agents." Village of Willowbrook v. Olech, 528 U.S. at 564. [Emphasis 

added].  
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https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=7b4480fc-9a8e-453c-a133-20be6bba45a0&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FCW-W3B1-F04H-40NC-00000-00&pdcomponentid=152583&ecomp=38-k&earg=sr1&prid=5dfe99b2-cd2d-4907-9ca7-1d95bf054cf8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8c118c45-f068-412a-a2a0-5788d03e0c92&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJP-N0H0-00B1-D125-00000-00&pdpinpoint=PAGE_306_1107&pdcontentcomponentid=6389&pddoctitle=Johnson+v.+Rodriguez%2C+110+F.3d+299%2C+306+%285th+Cir.+1997%29&ecomp=-9pfk&prid=f2a49043-bd20-4bef-82ca-9e73aa779bd8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8c118c45-f068-412a-a2a0-5788d03e0c92&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJP-N0H0-00B1-D125-00000-00&pdpinpoint=PAGE_306_1107&pdcontentcomponentid=6389&pddoctitle=Johnson+v.+Rodriguez%2C+110+F.3d+299%2C+306+%285th+Cir.+1997%29&ecomp=-9pfk&prid=f2a49043-bd20-4bef-82ca-9e73aa779bd8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8c118c45-f068-412a-a2a0-5788d03e0c92&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJP-N0H0-00B1-D125-00000-00&pdpinpoint=PAGE_306_1107&pdcontentcomponentid=6389&pddoctitle=Johnson+v.+Rodriguez%2C+110+F.3d+299%2C+306+%285th+Cir.+1997%29&ecomp=-9pfk&prid=f2a49043-bd20-4bef-82ca-9e73aa779bd8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8c118c45-f068-412a-a2a0-5788d03e0c92&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJP-N0H0-00B1-D125-00000-00&pdpinpoint=PAGE_306_1107&pdcontentcomponentid=6389&pddoctitle=Johnson+v.+Rodriguez%2C+110+F.3d+299%2C+306+%285th+Cir.+1997%29&ecomp=-9pfk&prid=f2a49043-bd20-4bef-82ca-9e73aa779bd8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8c118c45-f068-412a-a2a0-5788d03e0c92&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJP-N0H0-00B1-D125-00000-00&pdpinpoint=PAGE_306_1107&pdcontentcomponentid=6389&pddoctitle=Johnson+v.+Rodriguez%2C+110+F.3d+299%2C+306+%285th+Cir.+1997%29&ecomp=-9pfk&prid=f2a49043-bd20-4bef-82ca-9e73aa779bd8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8c118c45-f068-412a-a2a0-5788d03e0c92&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJP-N0H0-00B1-D125-00000-00&pdpinpoint=PAGE_306_1107&pdcontentcomponentid=6389&pddoctitle=Johnson+v.+Rodriguez%2C+110+F.3d+299%2C+306+%285th+Cir.+1997%29&ecomp=-9pfk&prid=f2a49043-bd20-4bef-82ca-9e73aa779bd8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8c118c45-f068-412a-a2a0-5788d03e0c92&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJP-N0H0-00B1-D125-00000-00&pdpinpoint=PAGE_306_1107&pdcontentcomponentid=6389&pddoctitle=Johnson+v.+Rodriguez%2C+110+F.3d+299%2C+306+%285th+Cir.+1997%29&ecomp=-9pfk&prid=f2a49043-bd20-4bef-82ca-9e73aa779bd8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8c118c45-f068-412a-a2a0-5788d03e0c92&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJP-N0H0-00B1-D125-00000-00&pdpinpoint=PAGE_306_1107&pdcontentcomponentid=6389&pddoctitle=Johnson+v.+Rodriguez%2C+110+F.3d+299%2C+306+%285th+Cir.+1997%29&ecomp=-9pfk&prid=f2a49043-bd20-4bef-82ca-9e73aa779bd8
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If a law treats individuals differently on the basis of race or another suspect classification 

such as sex and gender, or “ if the law impinges on a fundamental right, it is subject to strict 

scrutiny." Leib v. Hillsborough County Pub. Transp. Comm'n, 558 F.3d 1301, 1306 (11th Cir. 

2009); see also Craigmiles v. Giles, 312 F.3d 220, 223 (6th Cir. 2002).  (citing voting as an 

example of a fundamental right and race or national origin as examples of suspect 

characteristics). [Emphasis added].  

State law and the Mississippi Constitution provide, inter alia, in equal treatment and 

equality.  In the case, sub judice, the Agency’s handling of the subject promotion was arbitrary, 

capricious and impinged of a fundamental right of Appellant Kirk.  The “end game” was that 

Kirk was not promoted and Cunningham was by the Agency and it was not because of his skill, 

knowledge and experience.  

Kirk had a "clearly established" constitutional or statutory right that was violated as a 

result of action of the Agency. Wilson v. Layne, 526 U.S. 603, 143 L. Ed. 2d 818, 119 S. Ct. 

1692, 1697 (1999). The constitutional right of equal treatment and equal protection was 

sufficiently clear to place a reasonable official on notice that certain conduct violates that right. 

119 S. Ct. at 1699. 

Based upon the facts presented, the Agency decision to fail to promote Kirk infers 

discrimination on the basis of her sex/gender; and thus a denial of equal protection under the 

laws of Mississippi and the Constitution.  It is of the utmost significance that there are only seven 

(7) females as the M/S and above ranking on the entire sworn officer workforce, that incudes 

Kirk. Parker at pg. 44, T. Vol. I of III, R.E. 18. Kirk at pgs. 356-357, T. Vo. III of III, R.E. 16.    

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8ea26caa-af2b-4ff4-a501-bfb18c08cad2&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4VNJ-KGK0-TXFX-G211-00000-00&pdpinpoint=PAGE_1306_1107&pdcontentcomponentid=6395&pddoctitle=Leib+v.+Hillsborough+County+Pub.+Transp.+Comm%27n%2C+558+F.3d+1301%2C+1306+%2811th+Cir.+2009%29&ecomp=-9pfk&prid=ad6d7033-373b-4a89-9137-73b9142486ee
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8ea26caa-af2b-4ff4-a501-bfb18c08cad2&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4VNJ-KGK0-TXFX-G211-00000-00&pdpinpoint=PAGE_1306_1107&pdcontentcomponentid=6395&pddoctitle=Leib+v.+Hillsborough+County+Pub.+Transp.+Comm%27n%2C+558+F.3d+1301%2C+1306+%2811th+Cir.+2009%29&ecomp=-9pfk&prid=ad6d7033-373b-4a89-9137-73b9142486ee
https://advance.lexis.com/document/?pdmfid=1000516&crid=ad6d7033-373b-4a89-9137-73b9142486ee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A7YV4-2PY1-652H-400P-00000-00&pddocid=urn%3AcontentItem%3A7YV4-2PY1-652H-400P-00000-00&pdcontentcomponentid=6421&pdshepid=urn%3AcontentItem%3A7YX1-2XM1-2NSF-C0RG-00000-00&pdteaserkey=sr5&ecomp=bnLhk&earg=sr5&prid=ea85cccd-d055-494f-9420-81047d943584


39 
 

As to candidate Cunningham, Chris Gillard recommended him for the LT position 

because of his “knowledge and experience of driver service.”  Exhibit 4 to EAB hearing, R.E. 8.  

As to the selection of Cunningham, it is significant for this Court to know that none of the 

documents were made available to Plaintiff Kirk until she filed her grievance with the Agency 

over the failure to receive the promotion.  All of this information was “kept secret” from the 

candidates and not provided for in the policies of the Agency.   

Kirk expected the promotion to be based on the general orders and policies of the 

Agency’ and that promotions would be based upon (1) a candidate’s “skill, knowledge, and 

professional experience” or (2) “filled upon a merit basis from among the qualified available 

members.”  General Order 22/02; and General Order 22/01. R.E. 11 and R.E. 13.    

Furthermore, there were no females on the interview panel; no recording of the interviews 

and no other criteria used by the interview panel, other than the scoring on the oral interview.  

Thus, how could one successfully challenge the decision of the interview panel when the 

selection is based solely upon a subjective “interview score?”  Very difficult.  

In addition, the Agency and its panel members destroyed their individual notes and the 

test answers after the recommendation to Colonel Berry.  Thus, we have no information on the 

scoring of the questions other than the numerical number assigned to the candidate.  The 

interview notes and correct answers were destroyed.    

e. Subjective Scoring of the Candidates by the Agency  

Kirk’s lowest scores were on questions number 2 and 4 of a 6 question verbal test.  Parker 

scored Kirk the lowest and Cunningham the highest on the verbal test.  R.E. 7 and R.E. 8.    

Captain Parker was given an opportunity to state his justification for scoring Kirk low on 

two questions on the six question exam and he testified as follows:  
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Q. Could you describe for the Court what that says, at the bottom, in the comments:  

A. Did not answer questions completely.  

Q. To your recollection, what does that mean relative to Ola (Kirk) and the test?  

A. Well, they want you to put down why you scored stuff.  And the whole issue that 

she said she didn’t know two of the answers, and so--- 

Q. Is that what separated her from Mr. Cunningham?  

A. I really don’t know how to ---it’s just that was my issue that she –two questions, 

she said I don’t know.  

Captain Parker before the EAB, T. Vol. II of III, at pgs. 232-233. [Emphasis added].  

Major Gillard had somewhat of a different version – on question No. 2, Kirk changed her 

answer and thus her score was lowered by Gillard.  Gillard Testimony, T. Vol I of III at pg. 118, 

R.E. 19.   

Lieutenant Kelly testified that he could recall that Kirk was the only candidate that got 

question No. 5 right and she received a 5 of 5.  Kelly Testimony, T. Vol. II of III, at pgs. 263-264, 

R.E. 17.  

Kelly also testified that no one got question No. 4 right of all the candidates; and that 

panel did not have any criteria to grade candidates in the event that no one got the question right.    

Kelly Testimony, T. Vol. II of III, at pgs. 263-264; and pgs. 271-272, R.E. 17.  

The correct answer to question No. 4 was “Both”… the answer was one word.  The 

question No. 2 is as follows:  

What does “B” represent on a Permanent Disability Card?  (Correct answer “both”)  

Interview questions, R.E. 6.   
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Lt. Jay Kelly when asked about each of the candidate’s response to question No. 4, 

testified as follow:  

Q. Were you given, like on that question, I believe, number four or five, we talked 

about--- 

A.  Four, I think.  

Q. --which answer is both. Do you recall--- 

A. Nobody, Nobody said the answer is both.  

Q. Did anybody say how we’re going to grade this answer if the candidate responds 

with something other than both?  

A.  No, sir.     

Lt. Jay Kelly testimony before the EAB, T. Vol. II of III at pgs. 271-272, R.E. 17. 

[Emphasis added].  

Kelly also made it clear that it was “his discretion” in the scoring of the candidates. Kelly 

Testimony, T. Vol. II of III, at pgs. 260-261, R.E. 17.  

Appellant Kirk testified that she responded appropriately to the questions asked and she 

denied that she did not know the answers correctly.  In particular, Kirk testified that she   

responded correctly to question No. 2.   Kirk Testimony before the EAB, T. Vol. III of III, at pgs. 

383-384, 393-395.    

With the absence of the answers to the interview questions and the note that each panelist 

made when interviewing each candidate – the Agency simply failed to present credible evidence 

or substantial evidence as to the reason for the non-selection of Kirk.   
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The evidence presented was that Kirk scored 64 and Cunningham 73.  The basis of the 

scoring and the candidates’ responses to the interview questions failed to present substantial 

evidence as to the selection of Cunningham over Kirk.  

Selection procedures are instituted to avoid "playing favorites," and that occurred in the 

case, sub judice.  In Gill v. Mississippi Dep't of Wildlife Conservation, 574 So. 2d 586 (Miss. 

1990), a terminated conservation officer appealed his discharge by the Department of Wildlife 

Conservation. Upon review by the EAB, Gill was reinstated with full backpay. Id. at 589. The 

EAB found that Gill had been fired for partisan political and personal reasons and that he was not 

treated with the fairness, justice and respect as is demanded by the laws of the State of 

Mississippi. . . .Id. at 589-90.  

It is the job of the EAB to ensure that proper selection procedures are followed, and this 

was not done in this case. The EAB should have found that the Agency selected Cunningham 

over Kirk and in doing so violated the Agency’s own General Orders.  There was not a scintilla 

of evidence presented that provides for the promotion of sworn personnel based solely upon the 

score during an oral interview.   

Preselection of one person for a position of employment to the detriment of all other 

applicants in violation of applicable rules is clearly arbitrary and capricious. Tillmon v. 

Mississippi State Dep't of Health, 749 So. 2d 1017(Miss. 1999).  

f. The Destruction of the Interview  

Notes and Correct Answers   

 

Major Gillard shredded the interview notes of the members of the panel, Parker, Kelly  

and Gillard after the completion of the interviewing of the candidates.  Gillard at pgs. 149-150. 

T. I of III, R.E. 19.  

https://advance.lexis.com/document/?pdmfid=1000516&crid=f55de9be-900d-4049-88ee-0a3e1a6741f9&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3XXD-6BH0-0039-42KY-00000-00&pddocid=urn%3AcontentItem%3A3XXD-6BH0-0039-42KY-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-B7T1-2NSD-R3FT-00000-00&pdteaserkey=sr8&ecomp=bnLhk&earg=sr8&prid=cb16d084-eff8-4965-8822-db6bcca2dd96
https://advance.lexis.com/document/?pdmfid=1000516&crid=f55de9be-900d-4049-88ee-0a3e1a6741f9&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3XXD-6BH0-0039-42KY-00000-00&pddocid=urn%3AcontentItem%3A3XXD-6BH0-0039-42KY-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-B7T1-2NSD-R3FT-00000-00&pdteaserkey=sr8&ecomp=bnLhk&earg=sr8&prid=cb16d084-eff8-4965-8822-db6bcca2dd96
https://advance.lexis.com/document/?pdmfid=1000516&crid=f55de9be-900d-4049-88ee-0a3e1a6741f9&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3XXD-6BH0-0039-42KY-00000-00&pddocid=urn%3AcontentItem%3A3XXD-6BH0-0039-42KY-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-B7T1-2NSD-R3FT-00000-00&pdteaserkey=sr8&ecomp=bnLhk&earg=sr8&prid=cb16d084-eff8-4965-8822-db6bcca2dd96
https://advance.lexis.com/document/?pdmfid=1000516&crid=f55de9be-900d-4049-88ee-0a3e1a6741f9&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3XXD-6BH0-0039-42KY-00000-00&pddocid=urn%3AcontentItem%3A3XXD-6BH0-0039-42KY-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-B7T1-2NSD-R3FT-00000-00&pdteaserkey=sr8&ecomp=bnLhk&earg=sr8&prid=cb16d084-eff8-4965-8822-db6bcca2dd96
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It was not the policy of the Agency to shred notes of the interview panel.  Gillard at pg. 

150. T. I of III, R.E. 19.  

Any of the notes of the interview panel should be turned in and kept under lock and key 

with the recommendation and the scores that the panel members had made for the position being 

interviewed.  Berry at pg. 315.  T. III of III, R.E. 15   

In addition to Agency policy, 29 C.F.R. Section 1602.14 entitled “Preservation of records 

made or kept” provides, inter alia, as follows:     

 “Any personnel or employment record made or kept by an employer (including but not 

necessarily limited to requests for reasonable accommodation, application forms submitted by 

applicants and other records having to do with hiring, promotion, demotion, transfer, lay-off or 

termination, rates of pay or other terms of compensation, and selection for training or 

apprenticeship) shall be preserved by the employer for a period of one year from the date of the 

making of the record or the personnel action involved, whichever occurs later.”  

 

 

Kirk contends that the destruction of the interview notes violated 29 C.F.R. § 1602.14, 

which provides in pertinent part that "[a]ny personnel or employment record made or kept by an 

employer (including but not necessarily limited to . . . records having to do with . . . promotion . . 

… shall be preserved by the employer for a period of one year from the date of the making of the 

record or the personnel action involved, whichever occurs later." The EEOC has construed this 

regulation to apply to the preservation of interview notes. See Clayton v. Potter, EEOC Appeal 

No. 0720070042, 2007 EEOPUB LEXIS 3055, 2007 WL 2228870 (E.E.O.C. July 26, 2007).  See 

also: Grosdidier v. Chairman, Broad. Bd. of Governors, 774 F. Supp. 2d 76 (D.C.C. March 28, 

2011).  

Even where an adverse inference is not warranted due to a lack of bad faith, 

the failure to follow a regulation requiring the preservation of evidence may be deemed by the 

finder of fact to be probative of the true motivation behind the employment 

https://advance.lexis.com/document/?pdmfid=1000516&crid=291f830e-e2a6-4ed9-9312-fefba2fb4bc4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52GW-8V31-652H-C1HG-00000-00&pddocid=urn%3AcontentItem%3A52GW-8V31-652H-C1HG-00000-00&pdcontentcomponentid=6422&pdshepid=urn%3AcontentItem%3A52K6-CJG1-J9X6-H4RK-00000-00&pdshepcat=initial&pdtypeofsearch=tablecase&pdteaserkey=sr1&ecomp=f8vhk&earg=sr1&prid=c896be22-bcc4-40d5-9cbe-06cdb6b318f5
https://advance.lexis.com/document/?pdmfid=1000516&crid=291f830e-e2a6-4ed9-9312-fefba2fb4bc4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52GW-8V31-652H-C1HG-00000-00&pddocid=urn%3AcontentItem%3A52GW-8V31-652H-C1HG-00000-00&pdcontentcomponentid=6422&pdshepid=urn%3AcontentItem%3A52K6-CJG1-J9X6-H4RK-00000-00&pdshepcat=initial&pdtypeofsearch=tablecase&pdteaserkey=sr1&ecomp=f8vhk&earg=sr1&prid=c896be22-bcc4-40d5-9cbe-06cdb6b318f5
https://advance.lexis.com/document/?pdmfid=1000516&crid=291f830e-e2a6-4ed9-9312-fefba2fb4bc4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52GW-8V31-652H-C1HG-00000-00&pddocid=urn%3AcontentItem%3A52GW-8V31-652H-C1HG-00000-00&pdcontentcomponentid=6422&pdshepid=urn%3AcontentItem%3A52K6-CJG1-J9X6-H4RK-00000-00&pdshepcat=initial&pdtypeofsearch=tablecase&pdteaserkey=sr1&ecomp=f8vhk&earg=sr1&prid=c896be22-bcc4-40d5-9cbe-06cdb6b318f5
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decision. See Johnson v. Lehman, 679 F.2d 918, 922, 220 U.S. App. D.C. 100 (D.C. Cir. 

1982) ("[A] failure on the part of the . . . employer to follow its own regulations and procedures, 

alone, may not be sufficient to support a finding of . . . discrimination[, but] the adherence to or 

departure from internal hiring procedures is a factor that the trier of fact may deem probative and 

choose to consider in determining the true motivation behind the hiring decision . . . ."); McIntyre 

v. Peters, 460 F. Supp. 2d 125, 138 (D.D.C. 2006) ("[D]efendant's failure to follow its own 

policy requiring the retention of employment decision documents, when viewed in light of 

plaintiff's other evidence of pretext, raises a credibility question that is properly left to the jury.") 

(Citations omitted). 

The inference that may be reasonably drawn from the destruction of interview notes in 

this case is limited. The Court cannot presume that the notes destroyed would have contained 

direct evidence of discrimination by the panelists against Kirk, for it is exceedingly unlikely that 

the panelists would have written down any discriminatory thoughts for the record. Cf. United 

Food & Commercial Workers Int'l Union v. NLRB, 998 F.2d 7, 302 U.S. App. D.C. 389, 1993 

WL 264414, at *2 (D.C. Cir. 1993) (table) ("It is the rare case where direct evidence of unlawful 

motivation, such as the smoking gun documents, exists, and unlawful motivation is therefore 

usually inferred from the employer's conduct.").  

However, it is reasonable to assume that the notes would corroborate the other evidence 

in the record suggesting that the panelists relied on a variety of factors and did not follow rigid 

criteria in rating the candidates.  If each panelist took notes on each answer given to each 

question that would give the trier of fact some insight to the “true responses” of the candidates 

being interviewed.     

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=2dc4522e-6747-499d-89c4-76519287fe16&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-31X0-003B-G2Y2-00000-00&pdpinpoint=PAGE_922_1102&pdcontentcomponentid=6397&pddoctitle=Johnson+v.+Lehman%2C+679+F.2d+918%2C+922%2C+220+U.S.+App.+D.C.+100+(D.C.+Cir.+1982)&ecomp=r9pfk&prid=291f830e-e2a6-4ed9-9312-fefba2fb4bc4
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=2dc4522e-6747-499d-89c4-76519287fe16&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-31X0-003B-G2Y2-00000-00&pdpinpoint=PAGE_922_1102&pdcontentcomponentid=6397&pddoctitle=Johnson+v.+Lehman%2C+679+F.2d+918%2C+922%2C+220+U.S.+App.+D.C.+100+(D.C.+Cir.+1982)&ecomp=r9pfk&prid=291f830e-e2a6-4ed9-9312-fefba2fb4bc4
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This Court may also presume that the notes would corroborate the inconsistent testimony 

given by the panelists about what factors were discussed or considered to be significant in 

choosing Cunningham as the top candidate; and to clear up the discrepancies as to what really 

happened during the interview process.   

The interview panel could not accurately respond to who got the questions right and who 

gave the wrong answers.  This evidence suggests that the panelists' evaluation of the candidates 

was somewhat subjective and inconsistent, which should have been considered in evaluating 

whether the selection was truly merit-based. See Fischbach, 86 F.3d at 1184 (noting that 

reliance on "highly subjective" criteria may support an inference of discrimination). 

The courts have recognized the negative evidentiary inference arising from spoliation of 

records. See Webb v. D.C., 146 F.3d 964, 331 U.S. App. D.C. 23 (D.C. Cir. 1998); Shepherd v. 

Am. Broad. Co., 62 F.3d 1469, 314 U.S. App. D.C. 137 (D.C. Cir. 1995).  

In Talavera v. Shah, 638 F.3d 303 (D.D.C. 2011), at 311-12, the court held, in accord 

with other circuit courts of appeals, that a Title VII plaintiff was entitled to an adverse inference 

jury instruction after the employer negligently destroyed the notes documenting her interview for 

a vacant position in violation of the same records retention EEOC regulation on which Kirk 

relies. In that case, the employer defended on the ground that the plaintiff's non-selection was 

based on her “poor performance” during an interview.  See id. at 312.  In concluding the plaintiff 

was entitled to an adverse spoliation instruction, the court considered whether the plaintiff was a 

"member of the classes sought to be protected" by the record retention regulation and whether 

"[t]he destroyed records were relevant" to the challenge to the employer's proffered reason for not 

selecting the plaintiff. Id.  The court did not hold that the spoliation inference is available only 

upon a showing that the employer destroyed the records in bad faith. To the contrary, the 
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spoliation inference was appropriate in light of the duty of preservation notwithstanding the fact 

that the destruction was negligent. Id. Caparotta v. Entergy Corp., 168 F.3d 754, 756 (5th Cir. 

1999).  

In Talavera, supra, the District Court held that courts have recognized the negative 

evidentiary inference arising from spoliation of records. See Webb v. D.C., 146 F.3d 964, 331 

U.S. App. D.C. 23 (D.C. Cir. 1998); Shepherd v. Am. Broad. Co., 62 F.3d 1469, 314 U.S. App. 

D.C. 137 (D.C. Cir. 1995). Observing that entry of a default judgment as a sanction for 

destruction of records is a "drastic" sanction [that] is merited only when "less onerous methods . . 

. ….. will be ineffective or obviously futile," Webb, 146 F.3d at 971; see also Shepherd, 62 F.3d 

at 1478, the court explained that the evidentiary presumption that the destroyed documents 

contained favorable evidence for the party prejudiced by their destruction was a lesser, more 

common sanction. 

g. Implicit Bias on the part of the Agency;  

and the Promotional Testing   

 

 Implicit bias comes into play when subjectivity is the sole and only criteria used in the 

promotion of candidates; and one’s bias should not determine a promotion in the workplace of a 

state agency such as the Mississippi Department of Public Safety.    

Promotions should be determined by the skill, knowledge and experience in the 

performance of one’s job; and not anything less; and not based upon the sex/gender of an 

employee that works for a state agency in Mississippi.    

The failure of the Agency to follow its promotional polices; the claiming that the agency 

did not have funds to properly test candidates; that no female was qualified to serve on the 
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selection panel; the lack of any scoring key; and destruction of the interview notes should be a 

“red flag” to this Court, thus inferring an unlawful promotion based upon sex and gender bias.   

The Agency allowed the notes and answers to the questions to be destroyed after the 

interview of the candidates.  According to Prentiss Parker “we had to take notes” during the 

interview of the candidates.  Parker at pgs. 28-30, T. Vol. I of III and Parker at pgs. 193-195, T. 

Vol. II of III.   

But why destroy the notes after the interview – when that would be the best evidence of 

the candidates’ response to the questions of the panel?   How can there be such a disparity among 

the panelist as to the responses of the candidates and the scoring by the panel?  

  In St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 113 S. Ct. 2742, 125 L. Ed. 2d 407, 

1993 U.S. LEXIS 4401 (1993), the Supreme Court reasoned that it is permissible for the trier of 

fact to infer the ultimate fact of discrimination from the falsity of the employer's 

explanation. Specifically, the Supreme Court stated: 

 "The factfinder's disbelief of the reasons put forward by the defendant (particularly if 

 disbelief is accompanied by a suspicion of mendacity) may, together with the elements of 

 the prima facie case, suffice to show intentional discrimination. Thus, rejection of the 

 defendant's proffered reasons will permit the trier of fact to infer the ultimate fact of 

 intentional discrimination." Id. at 511. 

 

 Proof that the defendant's explanation is unworthy of credence is simply one form of 

circumstantial evidence that is probative of intentional discrimination, and it may be quite 

persuasive. See id. at 517  ("Proving the employer's reason false becomes part of (and 

often considerably assists) the greater enterprise of proving that the real reason was intentional 

discrimination").  

 In St. Mary's Honor Ctr. v. Hicks, supra, the Supreme Court held that under the 

McDonald Douglas scheme, the rejection of the employer’s proffered reason will permit the trier 
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of fact to infer the ultimate fact of intentional discrimination; and upon the rejection of the 

proffered reason, no additional proof of discrimination is required.   

 The Supreme Court in Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 120 S. Ct. 

2097, 147 L. Ed. 2d 105, 2000 U.S. LEXIS 3966, 68 U.S.L.W. 4480 (2000), reaffirmed that the 

prima facie case, combined with sufficient evidence that the given reason or justification was 

false, may permit the trier of fact to conclude that the employer unlawfully discriminated against 

the employee.   The actions of the Agency should have inferred sexual discrimination in the case, 

sub judice.   

 In McDonnell Douglas and Burdine, the Supreme Court formulated a scheme of burden 

allocation designed "progressively to sharpen the inquiry into the elusive factual question of 

intentional discrimination." Texas Dept. of Community Affairs v. Burdine, 450 U.S., at 255, n. 

8. The plaintiff's initial burden of establishing a prima facie case of disparate treatment is "not 

onerous," id., at 253, and "raises an inference of discrimination only because we presume these 

acts, if otherwise unexplained, are more likely than not based on the consideration of 

impermissible factors." Furnco Construction Corp. v. Waters, 438 U.S. 567, 577 (1978).  

The employer's burden of production, however, is met only if the employer articulates a 

clear and reasonably specific basis for its subjective assessment. See Burdine, 450 U.S. at 258; 

Patrick, 394 F.3d at 316-17; see also Chapman, 229 F.3d at 1034 ("A subjective reason is a 

legally sufficient, legitimate, nondiscriminatory reason if the defendant articulates a clear and 

reasonably specific factual basis upon which it based its subjective opinion."); EEOC v. Target 

Corp., 460 F.3d 946, 957-58 (7th Cir. 2006) (agreeing with the Eleventh Circuit that "an 

employer must articulate reasonably specific facts that explain how it formed its [subjective] 

opinion of the applicant in order to meet its burden under Burdine").  Alvarado v. Texas 
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Rangers, 492 F.3d 605, 2007 U.S. App. LEXIS 16928, 90 Empl. Prac. Dec. (CCH) P42950, 100 

Fair Empl. Prac. Cas. (BNA) 1793 (5th Cir. Tex. 2007). 

Because subjective reasons can be a pretext for discrimination, the employer must 

articulate a clear and reasonably specific basis for its subjective assessment. See: Alvarado v. 

Texas Rangers, supra; and see also: Jackson v. Lowndes County Sch. Dist., 2010 U.S. Dist. 

LEXIS 1414 (N.D. Miss. January 6, 2010). 

III. Whether the Agency’s promotional practice discriminated  

against Appellant Kirk in violation of state law  

 

The Mississippi Department of Public Safety is one of the largest state agencies in 

Mississippi.  The Agency employs thousands of employees that serve the State of Mississippi.  

To have a selection process to promote that allows the scoring of the candidate as the sole 

determining factor under the facts of this case on appeal is subjective, contrived and unlawful.   

The failure to select Kirk to fill the position of LT was clearly not supported by the 

substantial evidence; was arbitrary and capricious, violated the constitutional and statutory rights 

of Kirk; was contrary to the substantial evidence presented before the EAB; and was in violation 

of §25-9-149 of the Mississippi Code of 1972, Annotated, that prevents discrimination in the 

workplace of a state agency.  Kirk, a female, was denied a rightful promotion by the Agency –

because of her sex and gender.   

 The impermissible bias of a single individual at any stage of the promoting process may 

taint the ultimate employment decision in violation of Title VII. See Lam v. University of 

Hawaii, 40 F.3d 1551, 1560 (9th Cir. 1994). This is true even absent evidence of illegitimate 

bias on the part of the ultimate decision maker, so long as the individual shown to have the 

https://advance.lexis.com/GoToContentView?requestid=b08628de-3f56-e4fb-71c3-6fbb52932dda&crid=2e4c300e-d95b-43d2-b87d-02d1011bddd2
https://advance.lexis.com/GoToContentView?requestid=b08628de-3f56-e4fb-71c3-6fbb52932dda&crid=2e4c300e-d95b-43d2-b87d-02d1011bddd2
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impermissible bias played a meaningful role in the promotion process.  Bickerstaff v. Vassar 

College, 196 F. 3d 435, 450 (2
nd

 Cir. 1997).   See: Van Arkel v. Van Arkel v. Warren County, 

365 F. Supp. 2d 979, 2005 U.S. Dist. LEXIS 6482(S.D. Iowa, 2005).  

 The handling of the interview process by those involved in the chain of command of 

Cunningham; not having a female on the interview panel, the lack of any uniform testing 

procedures and the destruction of the individual notes of each member of the panel after the 

interview, not only completely “tainted” the promotional process but made the ultimate selection 

of Cunningham unlawful and the impermissible bias played a meaningful role in the non-

selection of Appellant Kirk by the Agency.       

 “The essence of employment discrimination is penalizing a worker not for something she 

did but for something she simply is.”  Chadwick v. Wellpoint, Inc., 561 F.3d 38, 2009 U.S. App. 

LEXIS 6426, 92 Empl. Prac. Dec. (CCH) P43508, 105 Fair Empl. Prac. Cas. (BNA) 1457, 51 

A.L.R. Fed. 2d 693(1st Cir. Me., 2009). Emphasis added.  

Kirk was treated differently in the selection process and not in accordance with the 

prohibition against discriminatory practices in Mississippi.   

Section 25-9-101 of the Mississippi Code of 1972, Annotated, provides for sound methods 

of personnel administration governing the… movement and … promotions in state service.”   

In fact discriminatory practices on the basis of sex are prohibited in state service.  See: 

Section 25-9-149 of the Mississippi Code of 1972, Annotated, as amended.  The practice is 

prohibited in state service if the results of sex bias; and that would include implicit bias towards 

one on the basis of sex.     
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 The actions of the Agency constituted implicit bias towards Kirk, a female.  Implicit bias 

is proper in the Title VII analysis especially when the decision is based upon subjectivity; as in 

the case, sub judice.   

 "Smoking guns—the sign on the door that 'Irish need not apply' or the rejection explained 

by the comment that 'this is no job for a woman'—are largely things of the past. . . . Cognitive 

bias, structures of decision making, and patterns of interaction have replaced deliberate racism 

and sexism as the frontier of much continued inequality."  Susan Sturm, Second Generation 

Employment Discrimination: A Structural Approach, 101 Colum. L. Rev. 458, 459-60 (2001).   

According to the Agency, Kirk was not selected because of her score on the oral 

interview and that reason alone.  There were no other reasons given for Kirk’s non-selection for 

the LT position; and if Kirk had scored higher on the test than Cunningham, she would have 

received the promotion.  The promotion was based solely on the test score.  Testimony of Colonel 

Donnell Berry before the EAB, T. Vol. III of III at pgs. 324-325, R.E. 15.    

To make a decision in regard to an Agency promotion solely based upon a test score is in 

and of itself discriminatory – and in violation of Agency policy.   There was and is no Agency 

policy that provides for a promotion based solely and only on a subjective test score.  None.  As 

a result, does the Agency have a legitimate, non-discriminatory reason not to promote Kirk? The 

unequivocal answer is “No.”   

In the case, sub judice, the Agency has totally failed to present a legitimate, non-

discriminatory reason not to promote one of their “best and brightest” – Appellant Kirk.  

Simply put Kirk’s credentials, supervisory accomplishments and collateral work for the 

Agency “jumped off the page” as compared to the person selected for the vacant LT position.  

Ellerbrook v. City of Lubbock, 2012 U.S. App. LEXIS 5366 (5
th

 Cir. Tex. March 14, 2012). 

https://advance.lexis.com/GoToContentView?requestid=cc4e7439-0dc2-4071-ba27-3bf882735b69&crid=dcf606d0-826c-60d2-11ef-2f8e6bce0850
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In Mississippi Employment Sec. Comm’n v. Collins, 629 So. 2d 576 (Miss. 1993), the 

Mississippi Supreme Court addressed a failure to promote claim; and held that employment by a 

State Agency (i.e. MDPS) carries with it “no guarantee of any promotion” to a successful 

employee but it is certainly expected that after nearly 14 years (i.e. 11 years in the case, sub 

judice) that some promotion would be in order.  The Court held that it is highly unusual for a 

person to remain “in grade” especially when the employee is actively seeking to be promoted.  

Defacto discrimination is in violation of not only Federal law (i.e. sex) but also State statutory 

law.  See: Miss. Code Ann. §25-9-149. 

Kirk’s primary contention is that her qualifications were clearly superior to those of 

Anthony Cunningham.  Evidence of clearly superior qualifications can establish pretext. This 

"clearly better qualified" standard sets "a high bar" for plaintiff to meet. Id. at 529.  Rowe v. 

Jewell, 88 F. Supp. 3d 647 (E.D. La. 2015).  

In support of her argument on appeal, Kirk would show that, inter alia, the following 

should be considered in a reversal of the action of the Agency:  (1) the promotional process was 

not followed by the Agency in accordance with the policies and procedures of the Agency or the 

General Orders of the Agency; (2) the promotion was based solely on the “subjective interview” 

and scoring made each of the interview panel members; (3) there was no policy of the Agency 

that provided for such a promotion based solely on an interview test score; (3) the interview 

panel was not diverse as there was not a female on the interview panel; and (4) the interview 

panel made notes when the candidates would respond to the panel’s questions and the panel 

destroyed the interview notes and correct answers after the interviewing of all the candidates.  

In further support of her argument, would show that; (1) the testing data and interview 

notes, along with model answers, were destroyed by the Agency in violation of federal law; (2) 

https://advance.lexis.com/document/?pdmfid=1000516&crid=b321cb4e-8611-44c6-bc07-14a767f59acf&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5F9S-VBF1-F04D-C0DJ-00000-00&pddocid=urn%3AcontentItem%3A5F9S-VBF1-F04D-C0DJ-00000-00&pdcontentcomponentid=6415&pdshepid=urn%3AcontentItem%3A5F9N-2171-DXC7-G088-00000-00&pdshepcat=initial&pdteaserkey=sr4&ecomp=7nLhk&earg=sr4&prid=962a3493-e641-4a7b-89c7-83745636ecc8
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all of the panel members that conducted the interview for the LT position were in the chain of 

command of the successful candidate, Anthony Cunningham; supervised him; and they were 

friends; and (3) the interview panel did not consider the “skill, knowledge and professional 

experience” or credentials/competencies of the candidates seeking a promotion.  The subjective 

test score was all that mattered to the Agency in the selection of Cunningham over Kirk.  

Finally, the credible evidence established that: (1) the Agency’s “shifting positions” on 

the reason that Kirk was not selected for the LT position: (a) Kirk not “answering the questions 

completely” on the oral interview; (b) Kirk having “answered two (2) questions wrong” on the 

oral interview; and (c) Kirk having said that she “did not know the answer to two of the 

questions” on the oral interview (along with the other inconsistent testimony of the panel 

members); (2) Kirk was the better qualified candidate for the promotion based upon her skill, 

knowledge and professional experience; (3) the Agency failed to present any credible evidence 

that Cunningham was the better qualified candidate; (4) the Agency never rebutted the prima 

facie case of Kirk and inference of discrimination created under the McDonald Douglas 

standard; and (5) Kirk presented substantial evidence that the purported legitimate reason for her 

not being promoted by the Agency (Kirk’s score on the interview test) was pretexual and 

unworthy of belief.  

These are all factors that establish that the Agency’s promotional practice in this 

promotion was in violation of both Title VII and the statutory provisions that protect state service 

employees such as Appellant Kirk.  
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IV. Whether the Agency presented a legitimate, non-discriminatory  

reason for not promoting Appellant Kirk.  

 

The Agency claims that Cunningham was promoted because he was the highest scoring 

candidate interviewed for the position. Cunningham was not the most qualified candidate for 

vacant position.  The Agency never presented a legitimate, arguable reason for the non-selection 

of Kirk.  McDonnell Douglas, supra.     

The United States Supreme Court in Raytheon Co. v. Hernandez, 540 U.S. 44 (2003), 

held that "'[d]isparate treatment' . . . is the most easily understood type of discrimination. The 

employer simply treats some people less favorably than others because of their race, color, 

religion, sex, or [other protected characteristic]." Teamsters v. United States, 431 U.S. 324, 335, 

n. 15, 52 L. Ed. 2d 396, 97 S. Ct. 1843 (1977).  

As espoused in Cash Distrib. Co. v. Neely, 947 So. 2d 286 (Miss. 2007), where a plaintiff 

establishes a prima facie case, discrimination is presumed unless the employer provides a 

nondiscriminatory explanation for the adverse employment action. This is so because the acts 

establishing the prima facie case, "if otherwise unexplained, are more likely than not based on the 

consideration of impermissible factors." Furnco Constr. Co. v. Waters, 438 U.S. 567, 577, 98 S. 

Ct. 2943, 57 L. Ed. 2d 957 (1978).   

The Burdine Court went further to state that "[i]f the trier of fact believes the plaintiff's 

evidence, and if the employer is silent in the face of the presumption, the court must enter 

judgment for the plaintiff because no issue of fact remains in the case." 450 U.S. at 254. 

However, where the employer does "carr[y] [its] burden of production, the presumption raised by 

the prima facie case is rebutted, and the factual inquiry proceeds to a new level of specificity." Id. 

at 255. 

https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=23af1ba2-10e7-4a0d-9a6f-47dca6a33452&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4B4P-19V0-004B-Y02N-00000-00&pdcomponentid=6443&ecomp=38-k&earg=sr1&prid=1a6ff48f-43b2-4aa4-b0eb-ee1c32a29161
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=23af1ba2-10e7-4a0d-9a6f-47dca6a33452&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4B4P-19V0-004B-Y02N-00000-00&pdcomponentid=6443&ecomp=38-k&earg=sr1&prid=1a6ff48f-43b2-4aa4-b0eb-ee1c32a29161
https://advance.lexis.com/document/?pdmfid=1000516&crid=e3a84403-f88f-4864-ad87-7acc54e3b008&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pddocid=urn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-3KS1-2NSD-P0JN-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=81d51cf4-b965-4f1b-9fe8-999f01d68a87
https://advance.lexis.com/document/?pdmfid=1000516&crid=e3a84403-f88f-4864-ad87-7acc54e3b008&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pddocid=urn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-3KS1-2NSD-P0JN-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=81d51cf4-b965-4f1b-9fe8-999f01d68a87
https://advance.lexis.com/document/?pdmfid=1000516&crid=e3a84403-f88f-4864-ad87-7acc54e3b008&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pddocid=urn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-3KS1-2NSD-P0JN-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=81d51cf4-b965-4f1b-9fe8-999f01d68a87
https://advance.lexis.com/document/?pdmfid=1000516&crid=e3a84403-f88f-4864-ad87-7acc54e3b008&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pddocid=urn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-3KS1-2NSD-P0JN-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=81d51cf4-b965-4f1b-9fe8-999f01d68a87
https://advance.lexis.com/document/?pdmfid=1000516&crid=e3a84403-f88f-4864-ad87-7acc54e3b008&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pddocid=urn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-3KS1-2NSD-P0JN-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=81d51cf4-b965-4f1b-9fe8-999f01d68a87
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Kirk was treated less favorably because of her sex and gender by the Agency when she 

sought the LT promotion.  The prima facie case was met by Kirk and a presumption of 

discrimination was raised.    McDonnell Douglas, supra; and Burks, supra.    

Based upon the argument, infra, the Agency did not meet that required burden of 

production and thus the presumption of discrimination stands.   

The Agency, EAB and Circuit Court erred in failing to promote Kirk based upon the 

substantial evidence presented that Kirk was subjected to sex and gender discrimination in the 

promotional process by the Agency.    

V. Whether the Agency’s reason for failing to promote Appellant 

Kirk was pretexual and unworthy of belief.   

 

Assuming, arguendo, that the Agency can rebut the prima facie case (Kirk contends it 

cannot), Kirk contends that the reason given was and is pretexual and unworthy of belief.  The 

scoring on the test as a determining factor in the selection process is perfidious.  

In Cash Distrib. Co. v. Neely, 947 So. 2d 286 (Miss. 2007), this Court held that if the  

employer responds by proffering nondiscriminatory reasons for the employment decision, the 

employee must be afforded an opportunity to submit additional evidence that the 

nondiscriminatory reasons offered by the employer were pretextual, and that the employment 

decision was motivated by impermissible discrimination. McDonnell Douglas, 411 U.S. at 804-

05. In responding to a particular nondiscriminatory reason proffered by the employer, the plaintiff 

may claim either that the event never happened at all, or that the event did, in fact, happen, but 

was not the true reason for the adverse employment decision. Burdine, 450 U.S. at 256. In 

either case, 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=9e9eb14b-ca3a-47cb-947c-2cd5a71a4efa&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-CVH0-003B-S2WK-00000-00&pdpinpoint=PAGE_804_1100&pdcontentcomponentid=6443&pddoctitle=McDonnell+Douglas%2C+411+U.S.+at+804-05&ecomp=-9pfk&prid=e3a84403-f88f-4864-ad87-7acc54e3b008
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=9e9eb14b-ca3a-47cb-947c-2cd5a71a4efa&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-CVH0-003B-S2WK-00000-00&pdpinpoint=PAGE_804_1100&pdcontentcomponentid=6443&pddoctitle=McDonnell+Douglas%2C+411+U.S.+at+804-05&ecomp=-9pfk&prid=e3a84403-f88f-4864-ad87-7acc54e3b008
https://advance.lexis.com/document/?pdmfid=1000516&crid=e3a84403-f88f-4864-ad87-7acc54e3b008&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pddocid=urn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-3KS1-2NSD-P0JN-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=81d51cf4-b965-4f1b-9fe8-999f01d68a87
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[t]he factfinder's disbelief of the reasons put forward by the defendant (particularly if disbelief is 

accompanied by a suspicion of mendacity) may, together with the elements of the prima facie 

case, suffice to show intentional discrimination. Thus, rejection of the defendant's proffered 

reasons will permit the trier of fact to infer the ultimate fact of intentional discrimination. 

St. Mary's, 509 U.S. at 511 (emphasis in original). 

Evidence of pretext may include, but is not limited to, the following: prior treatment of 

plaintiff; the employer's policy and practice regarding minority employment (including statistical 

data); disturbing procedural irregularities (e.g., falsifying or manipulating hiring criteria); and the 

use of subjective criteria. See Colon-Sanchez v. Marsh, 733 F.2d 78, 81 (10th Cir. 1984); see 

also Beaird, 145 F.3d at 1168; and Simms v. Oklahoma ex rel. Department of Mental Health & 

Substance Abuse Servs., 165 F.3d 1321 (10
th

 Cir. 1999). 

As the Supreme Court has explained, in saying that the presumption drops from the case, 

we do not imply that the trier of fact no longer may consider evidence previously introduced by 

the plaintiff to establish a prima facie case. A satisfactory explanation by the defendant destroys 

the legally mandatory inference of discrimination arising from the plaintiff's initial evidence. 

Nonetheless, this evidence and inferences properly drawn therefrom may be considered by the 

trier of fact on the issue of whether the defendant's explanation is pretextual. Indeed, there may 

be some cases where the plaintiff's initial evidence, combined with effective cross-examination 

of the defendant, will suffice to discredit the defendant's explanation.   Burdine, 450 U.S. at 255 

n.10 (emphasis added).  See also: Hurley v. Tupelo Pub. Sch. Dist., 2015 U.S. Dist. LEXIS 

170625 (N.D. Miss. December 22, 2015).  

First and foremost, in support of the pretext argument, is the subjective promotional 

criteria and procedures that are particularly susceptible to discriminatory abuse.  These tactics to 

promote should be closely scrutinized. Lack of objective standards regarding employment 

decisions can be a discriminatory practice, especially when the decision makers themselves are 

https://advance.lexis.com/document/?pdmfid=1000516&crid=e3a84403-f88f-4864-ad87-7acc54e3b008&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pddocid=urn%3AcontentItem%3A4MX4-RYB0-0039-42DV-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWP-3KS1-2NSD-P0JN-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=81d51cf4-b965-4f1b-9fe8-999f01d68a87
https://advance.lexis.com/search/?pdmfid=1000516&crid=dce01d34-8b28-4a3e-aab5-d03828550aa9&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=165+F.+3d+1321&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=L45hk&earg=pdpsf&prid=7decc9bb-a08b-47fa-8f9f-c8130e08f438
https://advance.lexis.com/search/?pdmfid=1000516&crid=dce01d34-8b28-4a3e-aab5-d03828550aa9&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=165+F.+3d+1321&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=L45hk&earg=pdpsf&prid=7decc9bb-a08b-47fa-8f9f-c8130e08f438
https://advance.lexis.com/search/?pdmfid=1000516&crid=db15946e-2c44-41a0-b753-17e8a9ee0a0a&pdactivityid=988570af-6b67-4c10-8bfb-8147dfc40204&pdtargetclientid=-None-&ecomp=c8f_k&prid=f8866c44-612f-4f2c-9423-4be27b286da6
https://advance.lexis.com/search/?pdmfid=1000516&crid=db15946e-2c44-41a0-b753-17e8a9ee0a0a&pdactivityid=988570af-6b67-4c10-8bfb-8147dfc40204&pdtargetclientid=-None-&ecomp=c8f_k&prid=f8866c44-612f-4f2c-9423-4be27b286da6
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not members of the protected class to which the plaintiff belongs.  Stewart v. General Motors 

Corp., 542 F.2d 445, 450-451 (7th Cir. 1976); Dalton v. Village of Palatine, 1997 U.S. Dist. 

LEXIS 5140, *14 (N. D. Ill. 1997); Graham v. The Bendix Corp., 585 F.Supp. 1036, 1040 (N.D. 

Ind.1984); Pitre v. Western Electric Co., 843 F.2d 1262, 1269-1270 (10th Cir. 1988); Coble v. 

Hot Springs School Dist., 682 F.2d 721, 726-727 (8th Cir. 1982); Rowe v. General Motors Corp., 

457 F.2d 348, 358-359 (5th Cir. 1972); Carmichael v. Birmingham Saw Works, 738 F.2d 

1126,1133 (11th Cir. 1984). 

The Agency failed under intense cross-examination to justify the non-selection of Kirk; 

and the explanation that Cunningham scored higher meriting the promotion is simply not true.  

Anthony Cunningham was the “chosen” candidate and the credible evidence support that 

finding.  The EAB and Circuit Court should have seen that in the review of the facts and 

circumstances surrounding this promotion – and it was error to fail to do so.  

Again, the presumption of discrimination stands as the Agency failed to proffer a 

legitimate, non-discriminatory reason for its action; and if that burden was met – Kirk has 

demonstrated that the employer’s proffered reason is pretexual.  

VI.  Whether the decision rendered to deny the promotion of Appellant Kirk was 

supported by the substantial evidence. 
 

In Mississippi Gaming Comm'n v. Freeman, 747 So. 2d 231 (Miss. 1999), this Court held 

that a decision of an administrative agency must be overturned if it is not supported by 

substantial evidence. Montalvo, M.D. v. Mississippi State Bd. of Medical Licensure, 671 So. 2d 

53, 1996 WL 11016 (Miss.); Nelson v. State Bd. of Veterinary Medicine, 662 So. 2d 1058 (Miss. 

1995).  

https://advance.lexis.com/document/?pdmfid=1000516&crid=3754a840-f666-4c7d-b039-5658b787617d&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3WS5-P4S0-0039-43MP-00000-00&pddocid=urn%3AcontentItem%3A3WS5-P4S0-0039-43MP-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWY-33D1-2NSD-M4NW-00000-00&pdteaserkey=sr2&ecomp=bnLhk&earg=sr2&prid=a85e7491-b428-4ece-a7b8-ed13404f249c
https://advance.lexis.com/document/?pdmfid=1000516&crid=3754a840-f666-4c7d-b039-5658b787617d&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3WS5-P4S0-0039-43MP-00000-00&pddocid=urn%3AcontentItem%3A3WS5-P4S0-0039-43MP-00000-00&pdcontentcomponentid=152583&pdshepid=urn%3AcontentItem%3A7XWY-33D1-2NSD-M4NW-00000-00&pdteaserkey=sr2&ecomp=bnLhk&earg=sr2&prid=a85e7491-b428-4ece-a7b8-ed13404f249c
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In the case, sub judice, this Court should reverse the decision of the Agency not to 

promote Appellant Kirk.  It was unlawful and not supported by the substantial evidence, infra.   

The substantial evidence in this case supports the finding that the Agency did not promote 

the most qualified candidate for the LT position.  The Agency promoted a male candidate; and 

that was interviewed by an all-male panel.  The Agency selected the panel, the candidate 

regardless of his credential, skill, knowledge and experience with the Agency.   

The required factors in the promotional process were disregarded, federal law; and state 

service law was ignored.  Kirk was the victim of this unlawful action by the Agency and the 

substantial evidence presented establishes that fact.  

CONCLUSION 

This Court has an obligation to review the decision of the Circuit Court and in the 

statutorily mandated review to determine whether the decision of the EAB and Circuit Court  in 

denying Appellant Kirk’s promotion violated some statutory or constitutional right of the a state 

service employee.  

 Appellant Kirk would show that she was discriminated against by the Agency on the basis 

of her gender and sex in violation of Title VII and the applicable laws of the State of Mississippi.  

Appellant Kirk should have been promoted to the LT position for which she made application 

and she was denied that promotion on the basis of her sex and gender – and nothing more.    

 Kirk, as a state service employee of the Agency, deserved better than her fate.  Kirk seeks 

relief from this Court and a reversal of the adverse decision denying her the promotion on the 

basis of her sex and gender – a female – in violation of federal and state law.     
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  RESPECTFULLY SUBMITTED, this the 23rd day of June, 2016.   

OLA C. KIRK, APPELLANT 

 

 By:  _/s/ John M. Mooney, Jr.____ 

  JOHN M. MOONEY, JR. 

  HER ATTORNEY 

 

 

 

 

JOHN M. MOONEY, JR.  

LAW OFFICES OF JOHN M. MOONEY, JR., PLLC 

208 Waterford Square, Suite 100 

Madison, Mississippi 39110 

Telephone:  (601) 981-9555 

Facsimile:  (601) 981-7922 

MBN:  3431 

 

ATTORNEY FOR PLAINTIFF AND APPELLANT, OLA C. KIRK  
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CERTIFICATE OF SERVICE  

 I, John M. Mooney, Jr., do hereby certify that I have this day electronically filed the 

foregoing document with the Clerk of the Court using the ECF system and that I have this day 

served by U.S. Mail, postage prepaid, a true and correct copy of the above and foregoing brief  

to:  

Timothy D. Smith 

Mississippi Department of Public Safety 

Post Office Box 958 

Jackson, Mississippi 39205-0958 

 

 Honorable Tomie T. Green  

   Circuit Court Judge  

   Post Office Box 327 

   Jackson, Mississippi 39205 

 

 SO CERTIFIED, this the 23rd
 
day of June, 2016.        

 

 _/s/ John M. Mooney, Jr.____ 

  JOHN M. MOONEY, JR. 


