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STATEMENT OF THE ISSUES 

Whether the trial court properly granted summary judgment in favor of the 

Defendant. 

v 



STATEMENT OF THE CASE 

The trial court improperly granted the Defendant's Motion for Summary 

Judgment based upon the statute of limitations. The trial court improperly found 

that the statute of limitations began to run when Pigott met with a pain 

management specialist in February 2012; however, the trial court's ruling assumes 

the following: (1) Dr. Yearwood, a pain management specialist, was qualified to 

diagnose the cause of Pigott's nerve injury; (2) that he told her the nerve was the 

cause of her problem; (3) that he told her Taylor was negligent; (4) that Yearwood 

discussed his records with Pigott; and (5) that Yearwood' s records accurately 

record his treatment and discussions with Pigott. 



SUMMARY OF THE ARGUMENT 

Summary judgment is only appropriate where there is no issue as to any material fact. 

The trial court failed to appropriately consider Pigott's affidavit that she first discovered 

Taylor's negligence when she saw Dr. Prehn in 2013. Further, the trial court improperly 

found that the statute of limitations began to run when Pigott met with a pain management 

specialist in February 2012. The trial court's ruling assumes the following: (I) Dr. 

Yearwood, a pain management specialist, was qualified to diagnose the cause of Pigott 's 

nerve injury; (2) that he told her the nerve was the cause of her problem; (3) that he told her 

Taylor was negligent; and (4) that Yearwood discussed his records with Pigott and that 

Yearwood' s records accurately record his treatment and discussions with Pigott. 
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ARGUMENT 

In 2009 Dr. Jeffrey Taylor performed dental implant surgery on Nancy Pigott 

to place a dental implant in the left second bicuspid portion of the mandible (tooth 

#20 position). However, Dr. Taylor positioned the implant in such a way as to 

improperly contact, impinge upon, and create injury to the Plaintiff's left inferior 

alveolar nerve. Ms. Pigott returned to Dr. Taylor several days after the surgery 

complaining of pain and numbness of her lip. Dr. Taylor advised the pain and 

numbness would resolve on its own. However, when it did not, Dr. Taylor 

subsequently made an attempt to reposition the implant, but unbeknownst to Ms. 

Pigott, failed to remove the implant from the contact with the nerve sheath and did 

not advise Ms. Pigott to remove the implant. Although some sensation returned to 

Ms. Pigott, she was still left with constant throbbing and squeezing pain in her lip, 

jaw and teeth, as well, as permanent numbness in her chin. Pain management and 

anti-inflammatory treatments were unsuccessful in alleviating M.s. Pigott's pain. 

Ms. Pigott was unaware of Dr. Taylor's negligence in performing the 

procedure until 2013 when she treated with Ronald Prehn, D.D.S. to see ifhe could 

determine the cause of and treat the discomfort she had been experiencing. He 

showed her x-rays of the type of dental implant used, which he felt was the wrong 
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implant to use, and the fact that it was contacting the nerve. This was the first time 

that Ms. Pigott was made aware that the implant was affecting a nerve. Dr. Prehn 

diagnosed her with injury to the trigeminal nerve, disc displacement, capsulitis and 

tendonitis to her TMJ. Ms. Pigott then began to explore her options regarding the 

tooth and went to see John R. Zuniga, D.M.D., M.S., Ph.D., who evaluated the 

implant and determined that she was not a candidate for surgical intervention. 

Ms. Pigott then obtained the services of Lawrence Ressler, D.M.D., and he 

opined that Dr. Taylor deviated from the standard care in the following particulars: 

a. Taylor failed to perform appropriate preoperative planning for dental 
implant surgery; 

b. Taylor failed to obtain appropriate preoperative imaging for implant 
surgery; 

c. Taylor failed to correctly perform dental implant surgery at a minimally 
acceptable standard of care to prevent avoidable nerve injury; 

d. Taylor's placement of a dental implant and surgical drill into the inferior 
alveolar nerve; 

e. Taylor injured the inferior alveolar nerve during the dental implant 
surgery; 

f. Taylor failed to treat the complications related to the injury to Pigott 
appropriately and timely; and 

g. Taylor failed to appropriately and timely refer the patient to an 
appropriate specialist for evaluation and treatment of her recognized 
nerve mJury. 
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ROA. 143. Aggrieved, Ms. Pigott filed suit against Dr. Taylor seeking 

compensation for the injuries caused by his negligence. 

On January 13, 2016, the Circuit Court of Jackson County granted the 

Defendant's Motion for Summary Judgment finding that Pigott's suit was barred by 

the statute of limitations. ROA. 211. The trial court improperly granted the 

Defendant' s Motion for Summary Judgment based upon the statute oflimitations. The 

trial court's ruling assumes the following: (1) Dr. Yearwood, a pain management 

specialist, was qualified to diagnose the cause ofPigott's nerve injury; (2) that he told 

her the nerve was the cause of her problem; (3) that he told her Taylor was negligent; 

( 4) that Yearwood discussed his records with Pigott; and (5) that Yearwood's records 

accurately record his treatment and discussions with Pigott. 

In responding to the summary judgment all the Plaintiff must show is a 

disputed material fact. A grant of summary judgment is appropriate only when "the 

pleadings, depositions, answers to interrogatories and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any material fact 

and that the moving party is entitled to a judgment as a matter oflaw." Miss. R. Civ. 

P. 56(c); Galloway v. Travelers Ins. Co., 515 So. 2d 678, 682 (Miss. 1987). "A 

motion for summary judgment lies only when there is no issue of material fact. " 

Comment Miss. R. Civ. P. 56. 
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The party requesting summary judgment must prove no genuine issue of 

material fact exists. Johnson v. City of Cleveland, 846 So.2d 1031, 1035 (Miss. 

2003). A court is to view all evidence " in the light most favorable to the non-moving 

party, who is to receive the benefit of every reasonable doubt." Cong Vo Van v. 

Grand Casinos of Miss., Inc., 767 So. 2d 1014, 1018 (Miss. 2000). 

A "material fact is one which resolves any of the issues, properly raised by the 

pa1iies." Strantz ex rel. Minga v. Pinion, 652 So. 2d 738, 741 (Miss. 1995)(quoting, 

Stegall v. WTWV, Inc., 609 So. 2d 348, 351 (Miss. 1992)). Also, "if reasonable minds 

can differ on a material fact, summary judgment is improper." Presswood v. Cook, 

658 So.2d 859, 862 (Miss. 1995). Additionally, "[i]ssues of fact sufficient to require 

denial of a motion for summary judgment obviously are present where one party 

swears to one version of the matter in issue and another says just the opposite." 

Wright v. Allstate Indemnity Co. , 618 So.2d 1296, 1300 (Miss. 1993) (quoting Short 

v. Columbus Rubber and Gasket Corp., 535 So. 2d 61 , 63 (Miss. 1988). Finally, all 

doubt about whether there is a genuine issue of material fact which can be developed 

at trial must be resolved in favor of the party against whom the motion is made. Lee 

v. Alexander, 607 So.2d 30, 34 (Miss. 1992). 

The question before the Court with respect to the statute of limitations in a 

medical malpractice case is a question of fact for the jury. In order to determine 
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whether the statute of limitations has been tolled by the discovery rule, which is at 

issue in this case, the Court must determine that the Plaintiff ( 1) has knowledge of the 

injury, (2) has knowledge of the cause of the injury, and (3) knows the relationship 

between the practitioner and the injury. The Court in Stringer vs. Trapp, 30 So.3d 

339, 341 (Miss. 2010) has an excellent discussion of the application of the statute of 

limitations as it applies to medical malpractice. This counsel cannot improve upon 

Justice Kitchens' discussion for the Court of the applicable standard: 

Pursuant to the governing statute, Mississippi Code Section 15-1 -36( 1 ), 
an action for medical malpractice must be brought "within two (2) years 
from the date the alleged act, omission or neglect shall or with 
reasonable diligence might have been first known or discovered." MS 
Code Ann. § 15-1-36(1) (Rev.2003). To determine when a plaintiff can 
be said to have sufficient knowledge to commence the running of the 
statute of limitations, this Court has espoused the following: "The 
operative time is when the patient can reasonably be held to have 
knowledge of the injury itself, the cause of the injury, and the causative 
relationship between the injury and the conduct of the medical 
practitioner." Smith v. Sanders, 485 So.2d 1051, 1052 (Miss. 1986); see 
also Huss v. Gayden, 991 So.2d 162, 165 (Miss. 2008). Said another 
way, the statute of limitations is tolled by the discovery rule until the 
plaintiff(!) has knowledge of the injury, (2) has knowledge of the cause 
of the injury and (3) knows the relationship between the practitioner and 
the injury. Smith, 485 So.2d at 1053. 

The question of whether a statute of limitations is tolled by the 
discovery rule often turns on the factual determination of "what the 
plaintiff knew and when." Huss, 99 1 So.2d at 168. Thus, "[o]ccasionally 
the question of whether the suit is barred by the statute of limitations is 
a question of fact for the jury; however, as with other putative fact 
questions, the question may be taken away from the jury if reasonable 
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minds could not differ as to the conclusion." Smith, 485 So.2d at 1053. 

In this case, Dr. Trapp argues that the discovery rule should not apply 
to toll the statue of limitations, because the plaintiff discovered she had 
appendicitis, a known nonlatent injury, on January 12, 2005 , during 
emergency surgery. However, while the latency or nonlatency of an 
injury may be viable issues, they are not in this case. 

[I]n the medical malpractice context, the discovery rule may apply 
in cases where the injury is not latent at all , but where the 
negligence which caused the known injury is unknown. For 
instance, a patient who undergoes a medical procedure may 
develop serious complications which are clearly known. 
However, if the patient has no reason to know that the doctor's 
negligence in performing the procedure caused the 
complications, the discovery rule will apply, even though the 
injury itself is not latent at all. Sutherland v. Estate of Ritter, 959 
So.2d 1004, 1008-09 (Miss. 2007). 

Thus, it is not just a question of when the Plaintiff was injured, and/or knew 

she was injured, but rather that the Plaintiff knows the cause of that injury and the 

relationship of the practitioner and the injury. In this case, the question of fact 

becomes when did Ms. Pigott relate the conduct of Dr. Taylor and his negligence to 

the cause of her problems. Therefore, as in Sutherland, the Defendant must show in 

a case such as this, which is not a latent injury, that not only did Ms. Pigott know of 

the injury, but also that Dr. Taylor was negligent and the cause of the injury. In this 

case, it is shown by Ms. Pigott's Affidavit that she did not become aware there was 

any negligence on the part ofDr. Taylor until she saw Dr. Prehn in 2013 . ROA. 141. 
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Her suit was filed in June 2014, well within the statute of limitations. There is a 

material fact issue as to what Ms. Pigott knew and when. That fact issue must be 

presented to the jury. The Defendant's Motion for Summary Judgment was 

improvidently granted. 
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Conclusion 

There are issues of material fact which preclude summary judgment in this 

case. The trial court failed to consider this case in the light most favorable to the non-

moving party, and made several assumptions to grant summary judgment to Taylor. 

The trial court's ruling assumes the fo llowing: (1) Dr. Yearwood, a pain management 

specialist, was qualified to diagnose the cause ofPigott's nerve injury; (2) that he told 

her the nerve was the cause of her problem; (3) that he told her Taylor was negligent; 

( 4) that Yearwood discussed his records with Pigott; and ( 5) that Yearwood' s records 

accurately record his treatment and discussions with Pigott. The case should be 

reversed and remanded for trial. 

DATED: June 15, 2016. 

Scott Corlew 
Corlew Law Firm 
P.O. Box 808 
Pascagoula, MS 39568 
(228) 202-5 176 
(228) 202-5177-fax 
Email: scott@corlewlaw.com 
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Scott Corlew 
Counsel for Plaintiff/ Appellant 
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