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STATEMENT OF THE ISSUE

1. WHETHER OLA KIRK WAS DISCRIMINATED AGAINST IN THE PROMOTIONAL
PROCESS FOR THE POSITION OF LIEUTENANT IN THE DRIVER SERVICES
DEPARTMENT OF THE MISSISSIPPI HIGHWAY SAFETY PATROL.
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STATEMENT OF THE CASE

The Mississippi Department of Public Safety ( hereinafter,“Department”) herein responds

to the appeal of Ola Kirk (hereinafter,“Kirk” or “Mrs. Kirk”) in view of the findings of the Circuit

Court of Hinds, County, Mississippi, Second Judicial District. The Honorable Tomie Green

affirmed the actions of the Department after review and consideration of briefs filed by the

respective parties. (A.R.E. 1).  Judge Green found no evidence of the alleged discrimination of

Kirk.  The appeal also results from review by the Full Board Mississippi Employee Appeals Board

as well as the ruling of Hearing Officer Michael N. Watts after a hearing on the merits.   

The two-day hearing on the merits was conducted on March 7, 2014 and August 21, 2014

before the Honorable Judge Michael N. Watts. (A.R.E. 2 & 3).  At the hearing, witnesses were

examined and cross-examined, exhibits were entered into the record, and arguments were made by

both parties.  At the conclusion of the two-day hearing, the parties then submitted Post-Hearing

Briefs to the Hearing Officer to summarize the evidence, testimony and applicable law.              

After meticulous review, Judge Watts held that Ola Kirk failed to produce sufficient

evidence to meet her burden of proof that MDPS intentionally discriminated against her in a

promotional process.  Hearing Officer Watts dismissed her appeal, with prejudice.  (A.R.E. 4).

This decision was appealed by Ola Kirk for Full Board Review by the Employee Appeals

Board, En Banc.  After careful review of the record as well as the respective briefs of the parties,

the decision of Hearing Officer Watts was affirmed by the Full Board.  Chief Hearing Officer

Ingrid D. Williams drafted the opinion which again found no evidence of discrimination.  (A.R.E.

5).  In total, three different tribunals have ruled against Mrs. Kirk, and in so doing, have
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determined that she was not discriminated against in any promotion process.   

Ola Kirk originally filed a grievance alleging age and gender discrimination with her

supervisor.  (A.R.E. 6).  The grievance stems from her participation in a panel-style interview for

the purpose of filing a Lieutenant position in the Driver Services Division of the Mississippi

Highway Patrol.  

A position open notice was issued by the Department wherein minimum qualifications

were set forth to be eligible for promotion.  Mrs. Kirk applied for the position of Lieutenant in

Driver Services in 2013 based on this position open notice and her desire to be promoted.  Five

other individuals applied as well and were allowed to sit for the interview. Kirk, like five other

candidates that applied for the opportunity to interview, met the minimum qualifications to be

promoted to the position of Lieutenant in Driver Services.

In is important to note that the Mississippi Highway Safety Patrol utilizes a quasi-military

rank structure for promotional purposes.  In order to be eligible for promotion, one must have a

requisite number of years as a sworn highway patrolman, and in some instances, must have a

requisite number of years supervising others. 

Like the military and virtually every state police entity in the country, those that met the

minimum qualifications were notified of an interview date and were aware that the interview

would be the final determining factor in the eventual promotion.  

Kirk made no protest, nor filed any grievance as to the format of the promotional process

prior to the administration of the interview itself.  Moreover, Kirk has even participated as a panel

member on interview boards in the past.  (A.R.E. 3  Kirk, Pg. 407, Ln 2, T. III of III).   This is a 
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process that she, like all of sworn MHP officers, is very familiar with in seeking promotions.

There is no doubt that she understood that the individual with the highest interview score would

be promoted because all interviewees met the minimum qualifications for the position. 

In this panel-style interview process the candidates were individually asked the same series

of questions in the same order. The candidates were scored on their answers to individual

questions, with the sum total of those scores ultimately resulting in the raw score that was utilized

in determining the best candidate for promotion.   Kirk  placed second among the candidates, in

large part because she failed to properly answer two of the posed questions.  (A.R.E. 7).  The

inadequacy of her response on the two questions, in particular, was the difference in finishing first

or second.  (A.R.E. 8 ).  Based on her failure to be promoted, she filed a grievance alleging gender

and age discrimination.  (A.R.E. 6).  While Kirk was the only female that tested for the position,

but was not the only individual over 40 years of age. 
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STATEMENT OF THE FACTS

Ola Kirk is an African-American, female that has been an employee of the Mississippi

Department of Public Safety since December 18, 1987 as a sworn officer.  In order to become a

sworn officer of the Mississippi Highway Safety Patrol, she successfully completed MHP Trooper

School, which is nationally known for its difficulty and resulting high attrition rate.  She currently

holds the position of Master Sergeant in the Driver Services Division of the Department of Public

Safety, and has held this position for a number of years.  For the record, Driver Services

employees are comprised of sworn officers of the Mississippi Highway Patrol as well as civilian

support staff.  There are many responsibilities of Driver Services, including but not limited to, the

issuance of driver licenses, identification cards, gun permits, security guard permits, driver record

retention and license suspension processing.  Just as with other areas of the Highway Patrol, there

is a specialized knowledge requirement and associated skill-set that is required of officers to be

successful in Driver Services.

In particular, sworn officers in Driver Services must first possess requisite knowledge

about driver license law and policy.  Without the baseline of knowledge, it is virtually impossible

to adequately supervise other personnel.  The supervisory requirement of officers in Driver

Services has its foundation in knowledge of the laws, rules and regulations associated with that

division of the Department.  Master Sergeants assigned to Driver Services will supervise civilian

support staff.  Lieutenants, like the position in question, must not only supervise civilian support

staff, but also must supervise Master Sergeants as well.  Lieutenants also report up the chain of

command to upper management in Driver Services.  (A.R.E. 2 - Parker - Pg. 13, Lns. 12-29. Pg.

14, Lns. 1-5).  As such, the knowledge burden and leadership requirements of Lieutenants is vast 
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and critical to functionality within this division as a whole.              

The Mississippi Highway Patrol currently has two promotional mechanisms which are

controlled by way of two separate General Orders (General Order 22/01 and General Order

22/02).   General Order 22/01 mandates a framework for tested positions in both the Enforcement

Division of MHP (Enforcement Troopers) and the Mississippi Bureau of Investigation

(hereinafter, “MBI”).  (A.R.E. 9).  A “test position” under this general order means that a test is

generated by a third party administrator wherein the participants take a written test and an

assessment test (isolated interview wherein questions are asked through digital means and verbal

answers are recorded and graded by assessment scorers), and a structured panel interview.  The

positions tested for under this process are Master Sergeant, Lieutenant and Captain in

Enforcement (Uniform Road Troopers) and in MBI. (A.R.E. 9).  Candidates for merit promotion

testing under General Order 22/01 must be sworn MHP Officers, meaning they have successfully

completed MHP Patrol School, regardless of whether they are testing for promotion in MHP or

MBI.  

General Order 22/02 is designated for promotion of Speciality Positions as well as for

other positions not specifically named for promotion by another General Order.  (A.R.E. 10).  

Promotions in Drivers Services fall under General Order 22/02.  (A.R.E. 2-Gillard- Pg. 157, Lns.

9-24, Pg. 158, Lns. 1-7).  Like General Order 22/01, in order to be promoted through General

Order 22/02, individuals need to have successfully completed MHP Patrol School and meet any

other time and grade requirements necessary for the position that is currently available.  

The promotional process that Kirk participated in was a panel-style interview.  (A.R.E.

11).  Driver Services does not have and has not had a written test.  Promotions in Driver Services, 
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as such, necessarily must occur via other mechanisms.  The most common mechanism for

promotion in Driver Services is the panel interview.    

As testified to at the hearing on this matter before the EAB, the particular panel interview

that is the subject of this grievance was developed and administered so as to eliminate bias and

test the knowledge of the participants, with the understanding that if you are qualified to interview

based on your years of experience as a trooper and supervisor, you could be promoted by

achieving the highest score.  (A.R.E. 2 - Gillard at Pgs. 124, Ln. 22-29, Pg. 125, Ln. 1-27, Parker,

Pgs. 29-30). 

Then-Major Chris Gillard presided over the panel.  Chris Gillard has since been promoted

by the Governor to be the Colonel of the Mississippi Highway Safety Patrol.  In that capacity, he

presides over all sworn activities of the Department.  

Colonel Gillard designed the process of the panel interview in question based on training

that he had received as a panel member in the merit promotion testing that had recently taken

place for troopers and MBI agents (General Order 22/01 promotions).  This training, as he

testified to at the hearing, was provided to Gillard by third party test administrator, Centrus

Personnel Solutions. (A.R.E. 2 - Gillard at Pgs. 124, Ln. 22-29, Pg. 125, Lns. 1-27).

This panel conducted interviews of six (6) candidates that met the minimum qualifications

to be promoted to the position of lieutenant.  Of those six individuals, Kirk was the only female.  

The panel interviewed the candidates individually and asked each candidate the same six

questions.  The questions were developed prior to the interviews and were specifically designed to

test knowledge of Driver Services specific laws, rules and regulations.  (A.R.E. 2 - Gillard, Pg.

112, Lns. 4-11).  
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The interview panel consisted of Driver Services Director, Major Chris Gillard, Assistant

Director - Captain Prentiss Parker (now retired from MHP and employed by the U.S. Marshall

Service) and Lieutenant Jay Kelly.  Major Gillard is African-American. Parker and Kelly are

Caucasians.  (A.R.E. 2 - Parker, Pg. 10, Lns. 15-16). 

There were no female panel members.  However, there were no female Driver Services

Supervisors in Driver Services who could have been an interviewer on the panel. (A.R.E. 4,

Paragraphs 24-25 of Watts’ Order).  This is an important fact because for the panel members to be

able to adequately assess and properly score the applicant’s answers, there necessarily must be an

underlying knowledge of the laws, rules and regulations of Driver Services. Since there were no

female supervisors above the rank of Master Sergeant in Driver Services at the time, there was no

way to involve a female panel member.  (A.R.E. 4, Paragraphs 24-25). 

The panel members took turns asking the standard questions of each candidate and scored

their respective answers to each question individually, with a score of “1" being the worst answer

and a score of “5" being the best answer. Each panel member took notes on each question

answered.  The scores were tabulated with a sum of the scores for each candidate on each

question.  The individual with the highest score received the recommendation for promotion. 

(A.R.E. 2 - Gillard, Pg. 121, Lns., 19-29, Pg. 122, Lns. 1-12).  

Anthony Cunningham, who is an African American male over forty (40) years of age with

extensive experience in Driver Services leading right up to the date of the interview, was the

individual with the highest score after all candidates for promotion had been interviewed by the

panel.  (A.R.E. 7). 

At the conclusion of each interview, the panel members would discuss their scores on each 
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question to make sure that the scores were within one point of each other.  (A.R.E. 2 -  Parker,

Pgs. 27-28, Gillard, Pgs. 114-115, A.R.E. 3 Kelly Pgs. 250-251). This is a commonly accepted

practice in this type of promotional process in an effort to eliminate bias and assure that each

panel member had a full understanding of the answers provided.  The scoring for each question

ranged from 1-5.  

This is the methodology utilized by Centrus Personnel Solutions. (A.R.E. 2 - Gillard, Pg.

124, Ln. 22-29, Pg. 125, Ln. 1-27).   This scoring method is designed to assure that each panel

member correctly heard the answer of the candidate, correctly understood the best proper answer

to the question and scored the candidate in a fair and unbiased manner relative to what was asked

and answered.    Of the six candidates that interviewed for the position, the score ranged from a

high of 73 to a low of 43.  Ola Kirk finished second out the total interviewed with a score of 64. 

(A.R.E. 7).

Kirk scored poorly on two of the six questions administered and this resulted in her

finishing second overall in the process.  (A.R.E. 8). Captain Parker testified that “to his

recollection” she answered “she did not know” to one of the questions.  (A.R.E. 2 - Parker, Pgs.

35-36, Gillard, Pgs. 115-117).   She admitted at the hearing that she did have concerns on at least

one of the questions upon leaving the interview.  (A.R.E. 3 -Kirk, Pg. 400, Ln. 14-25).  Moreover,

all three panel members scored her low on the exact same questions at issue and provided detailed

testimony as to the reasons for her low score on these questions.  (A.R.E. 8).    

Quite simply, she did not answer these questions correctly which resulted in a lower

composite score overall.  The scoring of the answers had nothing to do with gender or age and

everything to do with content, or lack thereof as the case may be.   
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The individual that received the highest score is an African-American male over forty (40)

years old named Anthony Cunningham (hereinafter “Cunningham”).  (A.R.E. 3 - Cunningham,

Pg. 334, Ln. 10-12).  He was promoted to the position of Lieutenant. Both Cunningham and Kirk

as well as the other four individuals that interviewed for the position, met all the qualifications

and the minimum requirements to test for the promotion.  Since his promotion, Cunningham has

performed his duties without issue and has proven himself to be more than capable in fulfilling

the requirements of this position.   

At the hearing on this matter, Kirk, though alleging gender discrimination, failed to state

or even insinuate that either Colonel Donnell Berry, Gillard, Parker or Kelly were sexists.  Kirk

stated that Chris Gillard was not a sexist.  (A.R.E. 3 - Kirk, Pg.401, Lns. 10-14).  When asked

who discriminated against her, she could not name any individual, only stating “the department”. 

(A.R.E. 3 - Kirk, Pg. 401, Lns. 20-21).  When asked specifically who within the department, her

answer was...”I don’t know, I can’t say...”.  (A.R.E. 3 - Kirk, Pg. 401, Lns. 2-25, Pg. 402, Lns. 8-

12).   As such, Kirk could not and did not establish that there is an issue with sexism within the

Department relative to promotion, as a whole. 

Hearing Officer Watts concluded, after two days of hearings on the matter, that, “Kirk was

not more clearly qualified for the Lieutenant position than Cunningham.”  (A.R.E. 4).  Hearing

Officer Watts further concluded that, “Kirk was not denied the promotion to the Lieutenant

position because of her sex, and....at no point did the MDPS discriminate against Kirk on the basis

of sex, race, or age or any ground in the selection process for the Lieutenant position.”  (A.R.E. 4).

The dismissal of her appeal with prejudice was the proper. Moreover, the dismissal of her

appeal was the only justifiable conclusion in view of all facts, evidence and testimony.     
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SCOPE OF REVIEW

Any state-service employee aggrieved by a final decision of the Employee Appeals Board

shall be entitled to judicial review in the manner provided within the Mississippi Code Annotated

Section 25-9-132.  According to this statute, an appeal may be taken by an employee to the

principle county of the employee’s employment or the Circuit Court of the Second Judicial

District of Hinds County.  MCA § 25-9-132(1).  When a party is aggrieved by the action of the

circuit court they may appeal to the Supreme Court.  MCA § 25-9-132(4). 

The Supreme Court’s standard of review for the instant case is limited by previous rulings

of the Mississippi Supreme Court which have rendered several cases governing appeals in

analogous circumstances.  

As such, the Mississippi Supreme Court has held that “four disjunctive rules govern the

review of an agency’s conclusions.  They must “remain undisturbed unless the agency’s order: (1)

is not supported by substantial evidence, (2) is arbitrary or capricious, (3) is beyond the scope and

power granted to the agency, or (4) violates one’s constitutional [or statutory] rights.”  Short v.

Wilson Meat House, LLC, 36 So.3d 1247, 1250 (Miss. 2010) (citing Public Employees Retirement

System v. Dearman, 846 So.2d 1014,1018 (Miss. 2003) (quoting Miss. Dept. Of Health v. Natchez

Cmty. Hospital, 743 So.2d 973,976 (Miss. 1999). 

In short, the standard of review for the Supreme Court “is identical to that of the circuit

court.” Bynam v. Miss. Dept. Of Education, 906 So.2d 81, 90 (Miss. Ct. App. 2004).  

Except for certain specified cases, all cases appealed to the circuit court shall be on the

record and not a trial de novo.  (U.R.C.C.C., Rule 5.01).  The Circuit Court has limited scope in

this case which was appealed from the Full Board Order, Mississippi Employee Appeals Board, 
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sitting En Banc, which affirmed the EAB Hearing Officer’s Order to be proper and court.  

As such, the Supreme Court, like the Circuit Court from which the appeal was filed, is to

be guided by Miss. Code Ann. § 25-9-132, more specifically by subsection (2), which sets the

scope of review of the circuit court in such cases.  That particular subsection provides:

(2) The scope of review of the circuit court in such cases shall be 
      limited to a review of the record made before the employee
      appeals board or hearing officer to determine if the action of
      the employee appeals board is unlawful for the reason that it
      was:

(a) Not supported by any substantial evidence;
(b) Arbitrary or capricious; or
(c) In violation of some statutory or constitutional right 
      of the employee. 

Interestingly, Rule 5.03 of the Uniform Rules of Circuit and County Court also limits the

scope of the review in appeals from administrative agencies.  The rule limiting the scope of the

circuit court’s review reads as follows:

Rule 5.03. Scope of Appeals From Administrative Agencies.
On appeals from administrative agencies that court will only
entertain an appeal to determine if the order or judgment of the 
lower authority:
1.  Was supported by substantial evidence; or
2.  Was arbitrary or capricious; or
3.  Was beyond the power of the lower authority to make; or
4.   Violated some statutory or constitutional right of 
       the complaining party.

“Substantial evidence means evidence which is substantial, that is, affording a substantial

basis of fact from which the fact in issue can be reasonably inferred.”  Davis v. Mississippi

Department of Health, 856 So.2d 485, 489 (Miss.App. 2003) (quoting Delta CMI v. Speck, 586

So.2d 768,773 (Miss. 1991).  “An administrative agency’s decision is arbitrary when it is not done

according to reason and judgment, but depending on the will alone.  An act is capricious if done 
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without reason, in a whimsical manner, implying either a lack of understanding of or disregard for

the surrounding facts and settled controlling principles.” ”  Davis v. Mississippi Department of

Health, 856 So.2d 485, 489 (Miss.App. 2003) (Quoting MS State Dept. Of Health v. Natchez, 743

So.2d 973, 977 (Miss. 1999).

In the present case on appeal, Judge Tomie Green of the Hinds County Circuit Court, First

Judicial District, found no basis to overturn the decision of the Employee Appeals Board’s Full

Board.   
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ARGUMENT

ISSUE: WHETHER OLA KIRK WAS DISCRIMINATED AGAINST BASED ON HER AGE
OR GENDER IN THE PROMOTIONAL PROCESS FOR THE POSITION OF LIEUTENANT
IN THE DRIVER SERVICES DEPARTMENT OF THE MISSISSIPPI HIGHWAY SAFETY
PATROL.

The law in the State of Mississippi is well settled in the methodology that is to be used in

determining whether a person in a protected class of individuals has been the subject of

discrimination in promotional processes.  It is very evident that the facts and circumstances of this

appeal do not result in, or even closely approximate, a conclusion of discrimination by the

Department of Public Safety against Ola C. Kirk.

On September 11, 2014, in a memorandum opinion of the Northern Federal District Court

of Mississippi in Latisha Mitchell v. City of Tupelo, 091114 MSNDC, 1:13-CV-00049-SA-DAS,

where, as here, a plaintiff (or appellant) relies only on circumstantial evidence to prove her

discrimination claim, the Court utilized the framework set forth in McDonnell Douglas Corp. v.

Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed.2d 668 (1973) in reaching its conclusion.  

“Under this framework, the plaintiff must first create a presumption of discrimination by

making out a prima facie case of discrimination.”  Laxton v. Gap, Inc., 333 F.3d 572, 578 (5th Cir.

2003).  If the defendant can articulate such a nondiscriminatory reason, the burden then shifts

back to the plaintiff who must show at “a new level of specificity” that the explanation is merely a

pretext for discrimination.  Thornbrough v. Columbus & Greenville R.R. Co., 760 F.2d 633, 639

(5th Cir. 1985).  

In the alternative, the plaintiff or appellant, as the case may be, may show “that the

employer’s reason, while true, is not the only reason for its conduct, and another motivating

factor’ is the plaintiff’s protected characteristic.”  Alvarado v. Texas Rangers, 492 F.3d 605, 611 

21.



(5th Cir. 2007) (quoting Rachid v Jack In The Box, Inc., 376 F.3d 305, 312 (5th Cir. 2004).

To establish a prima facie case, Kirk had to show that “(1) she belongs to a protected class;

(2) she applied for and was qualified for a position for which applicants were being sought; (3)

she was rejected; and (4) a person outside her protected class was hired for the position.” Mitchell

v. City of Tupelo citing Burrell v. Dr. Pepper/Seen Up Bottling Group, Inc., 482 F. 3d 408, 412 

(5th Cir. 2007).  

The Department certainly acknowledged that Ola Kirk is a member of a protected class. 

Ola Kirk is a female that is over the age of forty (40).  However, it also acknowledges that the

individual promoted over her is also a member of a protected class based on his age and race. 

Anthony Cunningham is an African-American male over the age of forty (40).  The Department

likewise admitted that Ola Kirk did not receive the job to which she applied and interviewed.   

         The Department, while acknowledging that Ola Kirk was eligible to test for the promotion,

decided she was not the best candidate for the job based on her interview scores, which were

designed to test knowledge necessary for the job.  (A.R.E. 7).  As such, Kirk fails the second

prong of the test set forth above.  

She did apply for the job but was not the most qualified, as evidenced by the direct

testimony of the panel members in noting, under oath, that she did not answer two questions

correctly.  (A.R.E. 2 - Parker, Pg 38, Lns. 26-29, Pg. 39, Ln. 1).   This resulted in a lower score

than one of the other participants (though she had a higher score than four other men).  (A.R.E. 7). 

As such, Kirk simply, yet overtly, fails to establish a prima facie case.  

This fact can be illustrated by posing questions and seeking answers relative to the

testimony and documentation provided at the hearing.  If she was truly discriminated against 
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based on her gender, why did she out score all but one male?  Where is the evidence that the

Department colluded to prevent her from receiving the promotion?  If there were such evidence,

why did they collude to only have one male score greater than her and not two or five?  The

answers to these questions is that no such evidence was provided by the appellant because no such

evidence exists. 

If Kirk has shown a prima facie case for discrimination, MDPS has clearly put forth a non-

discriminatory reason for her failure to be promoted.  She did not correctly answer two questions

on her test - and therefore, the promoted individual was the better candidate, period.  (A.R.E. 2 -

.Parker, Pg 38, Lns. 26-29, Pg. 39, Ln. 1).  Kirk must then show with a new level of specificity

that this explanation by the Department is simply pretext. 

It was well established both at the hearing by inference and by way of Mrs. Kirk’s appeal

brief to this Honorable Court that she feels as though the stated reason provided by the

Department for her failure to be promoted is simply pretext.  

Once again, the Federal District Court for the Northern District of Mississippi addressed

this issue in Mitchell.  That court quoted a 2013 Fifth Circuit opinion stating, “a fact finder can

infer pretext if it finds that the employee was clearly better qualified (as opposed to merely better

or as qualified) than the employees who were selected.”  Mitchell citing Churchill v. Texas Dept.

Of Criminal Justice, 539 F. Appex 315, 318 (5th Cir. 2013) (quoting EEOC v. La. Office of Cmty

Servs., 47 F.3d. 1438, 1444 (5th Cir. 1995).  (My Emphasis). 

However, “showing that two candidates are similarly qualified does not establish

pretext...” Prive v. Fed, Exp. Corp., 283 F. 3d 715, 723 (5th Cir. 2002).  Once again Mitchell

quotes the 5th Circuit in stating, “a plaintiff (or appellant) must present evidence from which a jury 
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could conclude that no reasonable person, in the exercise of impartial judgment, could have

chosen the candidate selected over the plaintiff for the job in question.”  Moss v. BMC Software,

Inc., 610 F.3d 917, 923 (5th Cir. 2010) (quoting  Deines v. Tex Dept. Of Protective and Regulatory

Servs., 164 F.3d 277, 280-81 (5th Cir. 1999).  (My Emphasis). Ola Kirk cannot meet this

requirement.  It is not enough to merely state you are more qualified because of your protected

class - in this case, because she is female.   

Indeed, “unless the qualifications are so widely disparate that no reasonable employer

would have made the same decision, any differences in qualifications are generally not probative

evidence of discrimination.” Id. “Thus the bar is set high for this kind of evidence.” Id.  

The bar is set high for this type of evidence and Kirk failed to provide one scintilla of

evidence that she was not promoted because of her gender, let alone enough evidence to clear this

high hurdle.  Quite simply, there is no evidence of agism or sexism in the record.  Moreover, there

is no evidence that she was a better candidate - even when one excludes allegations of

discrimination.

The Firth Circuit has determined that “better education, work experience and a longer

tenure with a company do not necessarily establish that a plaintiff is a clearly better candidate.” 

Nichols v. Lewis Grocer, 138 F.3d 563, 568-69 (5th Cir. 1998); see also Churchill, 539 F.Appx. At

322 (“Demonstrating that one is clearly better qualified is understandably very difficult to meet so

as to avoid judicial second guessing of business decisions...”).  Kirk would have you believe that

by simply being employed slightly longer, she necessarily was the better candidate and deserved

the job over the other candidates.  If that were so, then there would never be a reason to conduct

interviews or establish merit promotion tests.  Tenure would win the day.  Not only is this not 
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supported in the law, it is simply irrational. 

One can also reasonably infer, in view of all evidence and the briefs she has submitted

along the way, that Kirk would have this Court believe that she is somehow better qualified

because she is female, and deserved the job on that basis.  It is essentially an argument that if there

is a tie, then the default is to provide the job to her because of her gender.  That argument is

erroneous on many levels, and completely disregards the fact that Cunningham met the minimum

qualifications to sit for the interview and scored higher during the interview.  She is tacitly

requesting the court to use gender discrimination in her favor against Anthony Cunningham in

reversing the decisions of the Department, the Employee Appeals Board, and now, the Circuit

Court of Hinds County. 

Kirk has never established that she was a better candidate than the individual promoted, let

alone that she was clearly a better candidate or that no reasonable person could conclude that the

other person should have been selected over her, as is the legal standard in this scenario.  

No one disputes that Kirk has been an employee of the agency slightly longer than the

individual that was promoted over her.  Individuals are not promoted to supervisory positions

based on tenure alone.  Likewise, individuals are not promoted based on their academic record

alone.  However, it is well established that those factors alone are not alone determinative of the

better candidate, nor are they evidence of discrimination.  If tenure and academic record were

alone determinative of promotions, then there would be no reason to have any promotional

process.  

Moreover, that is not the policy of the Department, nor any other similarly situated law

enforcement agency.  Tests and interviews are designed, as was the case here, to determine 
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knowledge relative to the position.  Kirk did well in the interview - better in fact than all but one

candidate. 

Hearing Officer Watts addressed the issues of experience and education relative to the

legal standards in play in his order after review of the record and hearing arguments over the

course of two full days.  He stated as follows: “...Cunningham, like Kirk, served as the Acting

Regional Lieutenant in the Central Region for two weeks shortly after Lieutenant Wright retired. 

Cunningham, like Kirk, had completed four years of college and received a Bachelor of Science

Degree.  Cunningham, like Kirk had supervised Driver License Examiners.  Cunningham had

received five commendations.  Kirk had received one.  Cunningham, like Kirk, had been

employed with MDPS since 1987.  In comparing the qualifications of both Kirk and Cunningham,

while they were different in some respects - as expected - a comparison does not show, as Kirk

contends, that Kirk was clearly more qualified than Cunningham.  Kirk’s qualifications do not

‘leap from the record and cry out to all who would listen that she as vastly - or even clearly - more

qualified for the [Lieutenant] job.’ Moss v. BMC Software, Inc. 610 F.3d 917 (5th Cir. 2010).  To

prevail on her theory that she was more qualified and should have received the Lieutenant

promotion, Kirk’s qualifications must be of such ‘weight and significance that no reasonable

person, in the exercise of impartial judgment,’ could have chose Cunningham over Kirk for the

Lieutenant position. Deines v Texas Dept. Of Protective and Regulatory Services, 164 F.3d 277

(5th Cir. 1999).” (A.R.E. 4).

Kirk has criticized the subjective nature of the interview panel and has stated that it by its

very nature was discriminatory in her filings.  As recently quoted in Mitchell while referencing yet

another Fifth Circuit case, “ an employer’s subjective reason for not selecting a candidate...may 
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serve as a legitimate, nondiscriminatory reason for the candidate’s non selection.”  Alvarado, 492

F. 3d at 616; see also Patrick v. Ridge, 394 F.3d 311, 317 (5th Cir. 2004).  In reference to this

quotation, the Mitchell court parenthetically states, “recognizing that the McDonnell Douglas

framework “does not mean that an employer may not rely on subjective reasons for its personnel

decisions”. 

It is well accepted that a panel interview which is predicated in whole or in part on

subjective observations made by the panelists is not inherently or intrinsically discriminatory.  To

that end, businesses and governmental entities across the nation utilize this mechanism for hiring

and promotion on a daily basis.  Moreover, as testified to by then Major, and now, Colonel Chris

Gillard, the mechanism used to develop and administer this particular panel interview was derived

from knowledge gleaned from experts in the field of promotional testing.  (A.R.E. 2 - Gillard,

Pgs. 124, Lns. 26-29,Pg. 125, Lns. 1-27). 

If one assumes that Mrs. Kirk even passed through the initial litmus test established

through McDonnell Douglas and thus shifted the burden to MDPS, one must certainly conclude

that the evidence, by and through the direct testimony of all panel members as well as by

introduction of the score sheet and score tabulations (including footnotes as to overall

performance of the applicants) is (1) admissible evidence; and (2) evidence that should justify a

judgment in favor of the defendants.

Finally, Judge Tomie Green reviewed the briefs of both parties, in addition to the record

submitted to her court.  She concluded that Ola Kirk’s failure to be promoted, “...was not the

result of sexual discrimination but was based on her qualifications and an interview and

determination of her leadership scores and abilities.” (A.R.E. 1).  She further concluded that, 
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“...the administrative agency’s findings and decisions: 1) were supported by substantial evidence,

2) were not arbitrary and capricious, 3) were not beyond the scope and power granted to the

agency, or 4) do not violate the Appellant’s constitutional rights.”  Judge Green’s decision is the

correct one, just as the Employee Appeals Board was also correct.  Her decision should be

affirmed.  
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CONCLUSION

This Honorable Court should affirm the ruling of the Circuit Court of Hinds County, First

Judicial District, the Order of the EAB Full Board as well as the decision of the Employee

Appeals Board, the Commissioner and the executive staff of the Driver Services Department. 

This Honorable Court must affirm the previous orders and decisions because there is no

prejudicial error of fact or law.

By specific statute, the scope of review is limited to a review of the record made before the

Employee Appeals Board and/or hearing officer to determine if the action is lawful by being

supported with substantial evidence, not arbitrary or capricious, not beyond the power of the lower

authority, and not violating some statutory or constitutional right of the employee.  In this light,

the finding of the Employee Appeals Board, which includes the review and finding of the Full

Board, is squarely based upon substantial credible evidence in the record that supports the

Department’s decision to promote Anthony Cunningham and acknowledges that this promotion

was not discriminatory in nature.

Respectfully Submitted,

Mississippi Department of Public Safety

By: /s/ Timothy D. Smith                  
Timothy D. Smith
Attorney for the Mississippi
Department of Public Safety

Attorneys for Appellee:
Timothy D. Smith (MS Bar No. 101024)
James W. Younger, Jr. (MS Bar No. 6669)

29.



MS Department of Public Safety
P.O. Box 958
Jackson, MS 39205
Telephone: 601.987.1333
Facsimile: 601.987.1345
Email: tsmith@dps.ms.gov

Jyounger@dps.ms.gov
 

30.

mailto:tsmith@dps.ms.gov
mailto:Jyounger@dps.ms.gov


BEFORE THE SUPREME COURT OF MISSISSIPPI
CAUSE NUMBER 2015-TS-01646

OLA C. KIRK                                     APPELLANT 

VS.                                               

MISSISSIPPI DEPARTMENT
OF PUBLIC SAFETY                            APPELLEE  

Certificate of Service

The undersigned hereby certifies that the above and foregoing was served via United
States mail, first class, and electronic mail on the following counsel of record for the Appealing
Party:

John M. Mooney, Esq.
208 Waterford Square, Suite 100

Madison, MS 39110
John@jmooneylaw.com

This the 24th day of August, 2016.

/s/ Timothy D. Smith                     
Timothy D. Smith (MSB#101024)

mailto:Jeff@jprpa.com


BEFORE THE SUPREME COURT OF MISSISSIPPI
CAUSE NUMBER 2015-TS-01646

OLA C. KIRK                                     APPELLANT 

VS.                                               

MISSISSIPPI DEPARTMENT
OF PUBLIC SAFETY                            APPELLEE  

Certificate of Service

The undersigned hereby certifies that the above and foregoing was served via United
States mail, first class, and electronic mail on the following counsel of record for the Appealing
Party:

Honorable Michael Watts
Mississippi Employee Appeals Board

210 East Capitol Street, Suite 800
Jackson, MS 39201

michael.watts@mspb.ms.gov

Honorable Tomie Green
Hinds County Circuit Court, Second Judicial District

407 East Pascagoula Street
Jackson, MS 39205

fashley@co.hinds.ms.us

This the 24th day of August, 2016.

/s/ Timothy D. Smith                     
Timothy D. Smith (MSB#101024)

mailto:ingrid.williams@mspb.ms.gov
mailto:fashley@co.hinds.ms.us


   
  


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32

