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STATEMENT OF THE ISSUES 

 I.  Whether the Chancellor erred by failing to include Nancy’s residence in the 
  equitable distribution of the parties’ marital assets. 
  
 II.  Whether the Chancellor erred in equally dividing the value of the property 

 identified as “The Hill.” 
 
 III.  Whether the Chancellor erred in his valuation of the property identified as 

 “The Hill.” 
 
 IV.  Whether the Chancellor erred by failing to account for the $7,000 debt 

 owed on the Cape Dory boat in the equitable distribution of the marital 
 assets. 

 
 V. Whether the Chancellor erred by awarding Nancy permanent periodic  
  alimony. 
 

STATEMENT OF THE CASE 

 A.  Course of the Proceedings and Disposition of the Court Below 

  On May 12, 2014, Appellee, Nancy Jane Zehr Stroh (“Nancy”) filed her 

Complaint for Separate Maintenance.  (R. at 6.)  On June 4, 2014, Appellant, Jeffrey 

Jack Stroh (“Jeff”), filed his Answer and Counterclaim for Divorce on the ground of 

habitual cruel and inhuman treatment, and alternatively, irreconcilable differences.  (R. at 

17.)  On September 30, 2014, the Chancellor heard Nancy’s Motion for Temporary Relief 

and denied same.  (R. at 25.)  On May 12, 2015, Nancy filed her Answer to Counterclaim 

for Divorce, and Counterclaim for Partition and Other Relief.  (R. at 44.)  The parties 

filed a Joint Motion and Consent to Trial and Divorce on the Ground of Irreconcilable 

Differences (R. at 75), and on July 21, 2015, the Chancellor signed the Order 

Withdrawing Adversary Grounds for Divorce and Denials and Granting Trial and 

Divorce on the Ground of Irreconcilable Differences (R. at 78).  
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 In said Order, the parties agreed that the Chancellor would decide the following 

issues: 1) property rights between the parties; 2) what, if any, support should be paid for 

the support of a spouse, taking into consideration equitable distribution, lump sum 

alimony and all other forms of alimony; 3) determination of marital assets and the 

equitable distribution of all assets of the marriage; 4) resolution of differing valuations of 

property; 5) determination of and equitable distribution of all debts of the marriage; 6) 

distribution of the personal property of the marriage; 7) resolution of issues pertaining to 

income tax deductions, exemptions, sharing of income refunds or liability, etc.; 8) 

determination of assessment of court costs and attorney fees; and 9) determination as to 

what, if any, marital waste has taken place and assessment for such waste.  (R. at 78.) 

This cause was tried pursuant to that Order in open Court on July 21 and 22, 2015. 

(R. at 83.)  On September 18, 2015, the trial court entered its Opinion of the Court and 

Final Judgment of Divorce on the Grounds of Irreconcilable Differences (“Final 

Judgment”).  (R. at 81.)  In the Final Judgment the Chancellor made, in part, the 

following determinations:  1) Nancy’s residence at 162 Pine Knoll Cove in Brandon, 

Mississippi was deemed marital property (R. at 84-85); 2) a piece of property identified 

as “The Hill” should be valued at $106,000 (R. at 89); 3) the value of “The Hill” should 

be split equally between the parties (R. at 96); 4) Jeff would set the price on the Cape 

Dory Mark II and Nancy would have the option to buy or sell at that price (R. at 91); and 

5) Nancy was entitled to receive permanent periodic alimony in the amount of $750 per 

month (R. at 101).  On September 25, 2015, Jeff filed his Motion to Reconsider 

challenging the aforementioned determinations.  (R. at 102.)  On November 9, 2015, the 
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Chancellor entered an Order Denying Motion to Reconsider, except to relieve Jeff of 

having to pay the debt on the vehicle awarded to Nancy.  (R. at 106.)  Jeff now appeals 

both the Final Judgment and the Order Denying Motion to Reconsider. 

 B.  Statement of the Facts 

 Jeff and Nancy were married on July 27, 2007.  (Tr. 7.)  This was each party’s 

second marriage, and no children were born of this union.  (Tr. 8, 380; R. at 99.)  The 

parties separated on or about March 23, 2014.  (Tr. 118.)  Prior to and during the 

marriage, Jeff owned and operated two (2) business entities in Pearl, Mississippi: 

Eldorado Storage, LLC (“Eldorado Storage”) and Outdoor Graphics.  (R. at 85-87.)  

Eldorado Storage consists of seven (7) storage buildings, five (5) of which were 

completely constructed prior to the marriage.  (R. at 85.)  The other two (2) buildings 

were 90% complete prior to the marriage, but completed during the marriage.  (R. at 85.)  

Prior to and during the marriage, these buildings were rented to various businesses and 

parties.  (Tr. 72.)  Outdoor Graphic is a small business that Jeff has operated since 

college, in which he makes mailboxes and signs primarily for residences.  (Tr. 11-12.)   

 Prior to the parties’ marriage, Nancy had been deemed disabled and was drawing 

Social Security disability.  (Tr. 241-42.)  Nancy’s “disability” was the result of a skating 

accident during her first marriage.  (Tr. 379-380.)  When Nancy’s lawsuit against the 

skating rink provided little relief, she filed and collected disability benefits.  (Tr. 239.)  

Despite Nancy’s “disability,” she worked prior to the parties’ marriage.  (Tr. 387.)  At the 

beginning of the marriage, Nancy did some clerical work and bookkeeping for Eldorado 

Storage and Outdoor Graphics, for which she was paid.  (Tr. 126-27, 286-87.)  Nancy 
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also received $1,186 per month in disability payments.  (Tr. 299.)  While Jeff possessed 

little or no savings, Nancy possessed savings and investment accounts worth $200,000 at 

the time of the parties’ divorce. (Tr. 348-52.) 

  i.  Nancy’s Residence 

 After their marriage and prior to their separation, the parties lived together at 

Nancy’s residence located at 162 Pine Knoll Cove in Brandon, Mississippi.  (Tr. 51, 53.)  

Throughout the marriage, Jeff made substantial contributions to Nancy’s residence , 

including: clearing the three (3) acre domestic lot of stumps and brush: grading the lot to 

avoid flooding of the house; purchasing and installing two (2) outdoor custom-made 

copper glass lanterns; building and installing cypress shutters; repairing and maintaining 

the swimming pool, including purchasing and installing three (3) swimming pool pumps 

and purchasing and installing a swimming pool liner; enclosing the back porch, which is 

now heated and cooled; and making double payments on Nancy’s mortgage.  (Tr. 53-56.)  

Jeff introduced into evidence the value of his contributions to Nancy’s residence, totaling 

$82,761.14 (eighty-one (81) monthly payments of $860.94 toward Nancy’s mortgage, 

totaling $69,736.14, plus the individually listed improvements, totaling $13,025).  (Ex. P-

7.)  As a result of Jeff’s contributions to the house and the use of the house as the marital 

residence throughout the marriage, the Chancellor correctly classified the residence as 

marital property.  (R. at 84-85.) 

  ii.  The Hill 

 In 1999, Jeff’s mother deeded him the parcel of land upon which Jeff constructed 

Eldorado Storage.  (Tr. 24.)  Next to this parcel is a 2.45-acre piece of property referred 
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to as “The Hill.”  (Tr. 37, Ex. P-2.)  In 1999, when Jeff began building Eldorado Storage, 

he placed sewer treatment lines on The Hill since there was no sewer available and there 

was not sufficient room on the Eldorado Storage lot for the line.  (Tr. 34.)  Jeff was 

allowed to do this, because Jeff’s mother always intended to convey The Hill to him, 

either by deed or death.  (Tr. 167.)  Despite this, Jeff offered to purchase The Hill from 

his mother in 2007.  (Tr. 35-36.)  His mother offered him the land at a “family discount” 

for $21,000, though Jeff suggested the land was probably worth close to $30,000.  (Tr. 

35.)  Jeff testified that he used Eldorado Storage’s funds, a nonmarital asset, to pay his 

mother the initial $5,000 down payment and the subsequent $300 monthly payments until 

the land was paid in full.  (Tr. 36.)  In 2012, the lot was paid off and Jeff’s mother 

transferred the deed to him.  (Tr. 36.)  Jeff had the deed conveyed in both his and 

Nancy’s names, in an attempt to salvage his marriage.  (Tr. 37.)  There have been no 

improvements made to The Hill, except that Jeff had the property zoned commercial.  

(Ex. P-5, “D” photographs.) 

 The valuations of The Hill vary tremendously from the $32,000 value placed on it 

by Jeff (Tr. 71) to the $180,000 value placed on it by Barr Biggs (“Biggs”) (Tr. 184.), a 

commercial appraiser who testified for Nancy at trial.  At trial, it was apparent that Biggs 

was ill-informed about the state of the lot and its value.  Jeff and his son, Justin Stroh, 

both testified that the lot does not have sewer access.  (Tr. 33, 229.)  However, Biggs 

made his appraisal under the mistaken belief that the property did have access to sewer.  

(Tr. 205.)  Because there is no sewer access, Jeff, when constructing Eldorado Storage, 

was required, at great expense, to build and maintain a sewer treatment plant on the 
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neighboring lot known as The Hill.  (Tr. 33.)  The construction and maintenance of a 

sewer treatment plant on The Hill greatly restricts the lot’s use and diminishes its value 

(Tr. 76), but is vital for Eldorado Storage’s continued operation (Tr. 414).  Also, The Hill 

has utility lines that cross the lot, which provide service to the subdivision located behind 

The Hill.  (Ex. P-2.)  Both Jeff and Biggs testified that no structure could be built beneath 

these wires.  (Tr. 76-77, 210.)  Further, Biggs and Jeff agreed that any person who wished 

to use The Hill for industrial purposes would need access to 3-phase electricity, which 

The Hill is lacking.  (Tr. 72, 207.)  Biggs further increased the value of the lot by 

$20,611, due to the presence of gravel and a chain-link fence on the property.  (Tr. 198.)  

However, such fence and gravel could actually be a liability, as the removal of same 

would be an expense.  Further, Biggs admitted that the two (2) lots used by him as comps 

were much better suited for commercial use and took approximately seven (7) or eight (8) 

years to sell.  (Tr. 199.)  In fact, Biggs even included a listing for a property for sale as a 

comparable, even though the property had not been sold at the listed price.  (Tr. 199-

200.) 

  iii.  The Cape Dory 

 In 2014, Jeff purchased a Cape Dory Mark II sailboat (“Cape Dory”) through an 

online auction for $14,000.  (Tr. 19-20.)  Jeff personally paid for the boat with funds he 

borrowed against the equity line on his house, which was not a marital asset.  (Tr. 19, 99-

100.)  The Final Judgment provided:  

In regards to the 1989 Cape Dory Mark II and upgrades, within 10 days of 
this judgment, Jeff shall make Nancy a written offer to purchase her interest 
in the Cape Dory Mark II and upgrades.  If Nancy does not sell her interest 
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to Jeff within five days under the offer, then Nancy shall buy Jeff’s half for 
the same offered price. 
 

(R. at 91.)  This ruling, however, failed to account for the $7,000 which Jeff still owed on 

the Cape Dory Mark II.  (Ex. P-1.) 

SUMMARY OF THE ARGUMENT 

 In this action, Jeff and Nancy agreed to an irreconcilable differences divorce with 

the Chancellor to determine, among other things, the equitable division of the marital 

assets and alimony.   

I. Nancy’s residence was a marital asset subject to equitable distribution. 

 The Chancellor found that Nancy’s residence was a marital asset, but then failed to 

value the asset and divide it equitably.  The Order, which the parties entered, provided 

that each would retain the use and ownership of their respective homes, but said homes 

would remain subject to equitable distribution.  Each party introduced evidence in an 

attempt to show that the other’s residence had become marital.  The Chancellor found 

that Jeff’s residence was not marital, but that Jeff had lived in and made substantial 

contributions to Nancy’s residence sufficient to convert it to marital property.  Jeff 

introduced into evidence the values for the contributions he had made to Nancy’s 

residence.  Though there was an agreement that each party would retain their own house, 

those assets were still subject to equitable distribution if the Court deemed them marital.  

As such, the Chancellor’s failure to compensate Jeff was clearly erroneous. 
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 II. The Chancellor abused his discretion by awarding Nancy one-half (½) 
of the value of The Hill. 

 
  The Chancellor erred by finding that The Hill was marital property.  The Hill was 

a parcel of land purchased by Eldorado Storage, a nonmarital asset owned by Jeff prior to 

the marriage which the Chancellor found remained separate.  Therefore, The Hill was 

purchased with nonmarital funds.  Further, Nancy made no contribution to the acquisition 

or maintenance of The Hill.  As such, The Hill should have been classified as a 

nonmarital asset of Jeff’s.  Alternatively, if The Hill was a marital asset, Nancy is not 

entitled to one-half (½) of the value of same.  Jeff asserted control of The Hill in 1999, 

before the parties’ marriage.  Nancy made no financial contributions to The Hill and 

made no improvements to the property.  Therefore, an award of one-half (½) of the value 

of The Hill was an abuse of discretion. 

 III.   The Chancellor erred in his valuation of The Hill. 

 The Chancellor set the value of The Hill by splitting the value given by Jeff and 

the value given by an incompetent appraiser.  The appraiser presented an appraisal that 

was clearly unreliable and which should have been ignored.  Further, Jeff’s mother sold 

Jeff The Hill at a discounted price of $21,000 in 2007.  Therefore, any value over 

$21,000 must be considered an intervivos gift to Jeff.  No improvements were made to 

The Hill, and its value had not increased since its purchase.  If the Chancellor was correct 

in assessing its value at $106,000, then it is apparent that the land was worth $106,000 

when Jeff’s mother conveyed it to him.  Therefore, the Chancellor erred in his valuation 

of The Hill.   
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 IV. The Chancellor erred by failing to consider the debt owed on the Cape 
Dory. 

 
 The Chancellor split the marital asset of the Cape Dory by allowing Jeff to set a 

price for the boat at which Nancy could either buy or sell.  However, the Chancellor 

failed to account for the outstanding debt owed against it.  Jeff still owed $7,000 on the 

boat, which should have been paid before the parties split its value. 

 V. The Chancellor erred by awarding Nancy permanent periodic alimony. 

 The Chancellor applied an erroneous legal standard in granting Nancy permanent 

periodic alimony, since Nancy had not quit her job or contributed to Jeff’s accumulation 

of assets.  Relying on an erroneous legal standard, the Chancellor refused to consider 

lump sum alimony.  Further, the Chancellor abused his discretion by awarding Nancy 

permanent periodic alimony after a seven-year marriage, with no extenuating 

circumstances. 
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STANDARD OF REVIEW 

 In domestic-relations cases, a Chancellor’s findings will be reversed if the 

Chancellor abused his discretion, if the decision was manifestly wrong or clearly 

erroneous, or if an erroneous legal standard was applied. Williams v. Williams, 656 So.2d 

325, 330 (Miss. 1995). 

ARGUMENT 

 The Chancellor erred in the following findings: 1) failing to include Nancy’s 

residence in the equitable distribution of the parties’ marital assets; 2) relying on an 

inflated value of The Hill in the equitable distribution of the parties’ marital assets; 3) 

equally dividing the value of The Hill; 4) failing to account for the debt owed on the 

Cape Dory boat; and 5) awarding Nancy permanent periodic alimony. 

 I. The Chancellor erred by failing to include Nancy’s residence in the  
  equitable distribution of the parties’ marital assets. 

 
Mississippi law requires a Chancellor to: 1) classify the parties’ assets as marital or 

separate, 2) value those assets, and 3) divide the marital assets equitably.  Wheat v. 

Wheat, 37 So.3d 632, 637 (Miss. 2010).  In this case, the Chancellor classified Nancy’s 

residence as a marital asset, but failed to follow through with the two remaining steps.   

In his Final Judgment, the Chancellor found that, “[t]he parties have agreed that 

each party will retain use and ownership of their separate respective homes.”  (R. at 84.)  

Thereafter, the Final Judgment states, “although [Nancy’s residence] is marital property, 

it will not be subject to equitable division due to the agreement of the parties.”  (R. at 85.)  

However, the Joint Motion and Consent to Trial and Divorce on the Ground of 
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Irreconcilable Differences (“Consent to Trial”) provided only that “[e]ach party may 

retain use and ownership of their respective homes.”  (R. at 79.)  The Consent to Trial 

further provides, “[t]hat the parties agree to permit the court to decide the following 

issues upon which they cannot agree:” and, below that, “[d]etermination of marital assets 

and the equitable distribution of all assets of the marriage.”  (R. at 79.)  Therefore, the 

Consent to Trial clearly provided that each party’s respective homes would remain 

subject to equitable distribution.   

At the hearing on Jeff’s Motion for Reconsideration, Jeff’s counsel attempted to 

remedy any confusion that the Chancellor might have had about the parties’ Consent to 

Trial.  Jeff’s counsel stated: 

And [Nancy’s counsel] actually drew up the Order, but we had an agreement, 
and [Nancy’s counsel], we both know to be a very capable and honest 
lawyer, and you can ask him, but the agreement was that we weren’t going to 
fight about who lives in whose house, just about the contribution they made 
to it. 
 

(Mot. for Recons. Hr’g Tr. 10-11.)  Nancy’s counsel did not refute that this was the 

parties’ understanding.  In response, and contrary to the Chancellor’s ruling, the 

Chancellor stated: 

I did consider the contributions that each of the parties made to the other’s 
home.  The problem is . . . I heard not one scintilla of evidence produced to 
show in any way how that enhanced the market value of that property. . . 
How can I give him a contribution when I can’t evaluate it. 
 

(Mot. for Recons. Hr’g Tr. 16-17.)   

Jeff, however, did testify as to the contributions he had made to Nancy’s residence, 

including: clearing the three (3) acre domestic lot of stumps and brush: grading the lot to 
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avoid flooding of the house; purchasing and installing two (2) outdoor custom-made 

copper glass lanterns; building and installing cypress shutters; repairing and maintaining 

the swimming pool, including purchasing and installing three (3) swimming pool pumps 

and purchasing and installing a swimming pool liner; enclosing the back porch, which is 

now heated and cooled; and making double payments on her mortgage.  (Tr. 53-56.)  Jeff 

further provided to the Chancellor his estimation as to the value of these contributions, in 

the amount of $82,761.14 (eighty-one (81) monthly payments of $860.94 toward Nancy’s 

mortgage, totaling $69,736.14, plus the individually listed improvements, totaling 

$13,025).  (Ex. P-7.)  Jeff’s son, Justin Stroh, also testified as to Jeff’s contributions to 

Nancy’s house.  (Tr. 230-31.)  Nancy even confirmed these contributions.  (Tr. 301.)  

Nancy also testified as to the contributions she had made towards Jeff’s residence. (Tr. 

262-63, 301.) 

The Chancellor found Nancy’s residence to be a marital asset.  (R. at 85.)  In his 

Final Judgment, the court stated, “during the course of the marriage, Nancy’s house was 

converted to marital property due to familial use as the primary marital home and due to 

Jeff’s contribution to the upkeep of the house.”  (R. at 84.)  On her 8.05 financial 

declaration, Nancy showed the value of her house to be $250,000, with $13,000 owed 

against it.  (Ex. D-1.)  The Chancellor erred in failing to value Nancy’s residence and 

failing to apply it to the equitable division of assets.  Because of this, Nancy was awarded 

marital assets in the amount of $290,000, comprised of the equity in Nancy’s house and 

one-half (½) of the value of The Hill.  Conversely, Jeff only received one-half (½) of the 

value of the Hill, $53,000.  Thus, it is apparent the Chancellor misapplied or 
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misinterpreted the Consent to Trial.  As such, this Court should reverse the ruling of the 

lower court and remand this case with instructions for the Chancellor to include Nancy’s 

residence in his equitable distribution analysis. 

 II. The Chancellor erred in equally dividing the value of The Hill.  

 The Chancellor erred by finding that The Hill was marital property subject to 

equitable distribution.  There is a presumption that all property acquired or accumulated 

during the marriage is marital property.  Hemsley v. Hemsley, 639 So.2d 909, 915 

(Miss.1994).  However, this presumption may be rebutted if the asset in question was 

obtained by the use of funds attributable to one of the party’s estates prior to the marriage 

or outside the marriage or where one spouse’s contribution to the asset is so negligible as 

to not require division.  Wideman v. Wideman, 909 So.2d 140, 143 (Miss. Ct. App. 2005).   

 Although the actual conveyance occurred after the parties’ marriage, it is 

undisputed that Jeff’s mother agreed to convey The Hill to Jeff as far back as 1999, long 

before Jeff’s marriage to Nancy.  (Tr. 167.)  In 1999, when Jeff purchased the lot from 

his mother where Eldorado Storage was built, he placed the required waste treatment 

lines on the adjoining lot known as The Hill, which was still owned by his mother.  When 

Jeff’s purchase of The Hill was later put in writing, it was for the sole purpose of being 

able to maintain the waste treatment lines vital to Eldorado Storage.  (Tr. 36-37.)  It is 

apparent that the purchase was intended as a business investment for Eldorado Storage, 

because Eldorado Storage would be unable to operate without The Hill.  (Tr. 414.)  

Because of this, Jeff used Eldorado Storage’s funds to make the initial $5,000 down 

payment and the subsequent monthly payments of $300.  (Tr. 36.)  The Chancellor 
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correctly found that Eldorado Storage was a nonmarital asset yet failed to make a similar 

finding on The Hill, even though it is undisputed that The Hill was purchased with 

nonmarital funds.  Not only was the down payment of $5,000 paid from nonmarital 

funds, but all fifty-four (54) monthly payments were also paid from nonmarital funds.  

Further, Nancy contributed little or nothing to the acquisition of The Hill.  Although Jeff, 

in an attempt to salvage his marriage, titled the property in both his and Nancy’s name, 

title is not determinative of whether an asset is marital or not.  See Parsons v. Parsons, 

741 So.2d 302, 307 (Miss. Ct. App. 1999).  The Chancellor, therefore, erred in finding 

that said property was marital and subject to equitable distribution. 

 Alternatively, if The Hill was a marital asset, an equitable distribution of said 

property does not require an equal distribution of same.  Mississippi is not a community 

property state.  Dillon v. Dillon, 498 So.2d 328, 330 (Miss. 1986).  Therefore, an 

equitable division of property does not necessarily mean an equal division of property.  

Chamblee v. Chamblee, 637 So.2d 850, 863-64 (Miss. 1994).   In Stewart, the Supreme 

Court of Mississippi affirmed the Chancellor’s awarding Wife twenty percent (20%) of 

the insurance proceeds from the parties’ destroyed marital residence and twenty percent 

(20%) of the sale of the residential lot.  Stewart v. Stewart, 864 So.2d 934, 939 (Miss. 

2003). The Supreme Court found that such a share was equitable due to the fact that 

Husband made a substantially larger monetary contribution to the house and procured the 

credit to finance the original loan, despite the fact that Wife had helped with 

improvements, payments of utilities, and food bills.  Id. 



15 
 

 Here, Jeff’s business, Eldorado Storage, a nonmarital asset, made 100% of the 

monetary contributions toward the acquisition of The Hill.  Not only this, but Jeff first 

asserted control of the land in 1999, prior to the parties’ marriage in 2007.  Jeff, as the 

owner of The Hill, was responsible for having the property grandfathered in as 

commercial property, along with the Eldorado Storage property.  (Tr. 50-51.)  

Conversely, unlike the wife in Stewart, Nancy contributed nothing toward The Hill, as no 

improvements have been made on the land.  Further, Nancy made no financial 

contributions to The Hill, as Eldorado Storage made all such payments.  As such, if The 

Hill is considered marital property, Nancy should have received a lower percentage of the 

value than the fifty percent (50%) awarded to her.  Because of this, the Chancellor erred 

in his distribution of marital assets.  Therefore, this Court should reverse the ruling of the 

lower court and remand this case with instructions to the Chancellor as to the proper 

classification of The Hill or for a more equitable distribution. 

 III. The Chancellor erred in his valuation of The Hill. 

 The Chancellor erred in valuing The Hill at $106,000.  In 2007, Jeff purchased 

The Hill from his mother for the sum of $21,000.  At trial, Jeff estimated its value at 

$32,000.  To arrive at the $106,000 value, the Chancellor averaged the value given by 

Jeff of $32,000 and that given by Biggs, an incompetent appraiser, of $180,000.  (R. at 

89-90.)  The Chancellor found that Jeff’s approximation of the value of The Hill was low 

and Biggs’ valuation was not particularly accurate.  (R. at 89.)  However, Biggs’ 

valuation of The Hill included sewer access (Tr. 205), which The Hill does not have (Tr. 

33); included “comparable properties,” which were not comparable, as all were located in 
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commercially zoned areas (Tr. 186-88), while The Hill is in an overwhelmingly 

residential area (Tr. 51); included no reduction for the lack of three-phase electrical 

power, which is required for industrial purposes (Tr. 207); included no reduction for the 

limited traffic flow to The Hill (191-92); included a listing for a property for sale as a 

comparable, even though the property had not been sold at the listed price (Tr. 77-78); 

and failed to include a comparable parcel within close proximity to The Hill (Tr. 207-09).  

For these reasons, the lower court abused its discretion by using Biggs’ appraisal as any 

basis for a valuation of the property. 

 Even if the lower court’s reliance on Biggs’ appraisal was reasonable, the court 

erred in valuing the property above the purchase price of $21,000. Property acquired in a 

spouse's individual capacity through an intervivos gift or inheritance is separate property, 

even if such property is acquired during the marriage.  Rhodes v. Rhodes, 52 So.3d 430, 

441 (Miss. Ct. App. 2011).  Jeff’s mother intended to convey the lot to Jeff either through 

deed or death.  (Tr. 34)  If such was not anticipated, Jeff’s mother would not have 

allowed Jeff to install sewer treatment lines on the property.  If its value was $106,000, it 

is apparent that Jeff’s mother gave him a “family discount.”  Therefore, the value of the 

lot is not relevant, because any value above the purchase price should be considered a gift 

to Jeff from his mother.  Because of this, the valuation of the property subject to equitable 

distribution should have been $21,000.  As such, this Court should reverse the ruling of 

the lower court and remand this case with instructions for the Chancellor to value The 

Hill at $21,000 in his equitable distribution analysis. 
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 IV. The Chancellor erred by failing to account for the $7,000 debt owed on 
  the Cape Dory boat in the equitable distribution of the marital assets. 
 

 The Chancellor erred by failing to consider the debt owed on the Cape Dory Mark 

II boat (“Cape Dory”) in his equitable distribution of the marital assets.  In defining and 

distributing marital assets, “the couple’s ‘net assets’ should be considered.”  Hemsley, 

639 So.2d at 920.   Therefore, the indebtedness owed against such asset should ordinarily 

be deducted from its marital value.  Id.  The Chancellor noted in his Final Judgment, that 

the value of the Cape Dory was highly contested and the court “ha[d] some difficulty 

placing a value on [the Cape Dory].”  (R. at 91.)  To resolve this issue, the Final 

Judgment provided: 

In regards to the 1989 Cape Dory Mark II and upgrades, within 10 days of 
this judgment, Jeff shall make Nancy a written offer to purchase her interest 
in the Cape Dory Mark II and upgrades.  If Nancy does not sell her interest 
to Jeff within five days under the offer, then Nancy shall buy Jeff’s half for 
the same offered price. 
 

However, this stipulation failed to take into consideration the fact that Jeff still owed 

$7,000 on the boat, for which he had taken out an equity loan against his residence which 

was nonmarital.  (Tr. 99-100.) (Ex. P-1.)  Thus, the Chancellor erred by not considering 

the outstanding indebtedness owed on the boat.  The Chancellor could have reduced 

Nancy’s distribution from the marital estate by $3,500 to account for the outstanding 

indebtedness.  As such, this Court should reverse the ruling of the lower court and 

remand this case with instructions for the Chancellor to account for the debt owed on the 

Cape Dory in his equitable distribution analysis. 
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 V. The Chancellor erred in awarding Nancy permanent periodic alimony. 

 The Chancellor further erred in awarding Nancy permanent periodic alimony in 

the sum of $750 per month.  Alimony should only be considered when an equitable 

division of marital property leaves a deficit for one party.  Johnson v. Johnson, 650 So.2d 

1281, 1287 (Miss. 1994).  “Alimony is not a bounty to which [a spouse] became entitled 

to receive indefinitely simply by reason of the fact that at one time [he or] she had been 

married to [the other spouse].”  Beacham v. Beacham, 383 So.2d 146, 148 (Miss.1980). 

Instead, “[i]f there are sufficient marital assets which, when equitably divided and 

considered with each spouse's nonmarital assets, will adequately provide for both parties, 

no more need be done.”  Johnson, 650 So.2d at 1287. 

 In this case, the Chancellor erred in excluding lump-sum alimony as a remedy for 

any deficit following the equitable distribution of the marital assets.  The following 

factors are to be considered by a chancellor in awarding lump sum alimony: (1) 

substantial contribution to the accumulation of total wealth of the paying spouse either by 

quitting a job to become a housewife, or by assisting in the paying spouse's business; (2) 

length of the marriage; (3) separate income of the recipient spouse as compared to that of 

the paying spouse; and (4) financial security of the recipient spouse absent the lump sum 

payment.  Cheatham v. Cheatham, 537 So.2d 435, 438 (Miss. 1988).   

 In his Final Judgment the Chancellor stated, “[t]ypically, lump-sum alimony is 

awarded in situations when a spouse quits work to become a homemaker or substantially 

contributes to the business of the other spouse.”  (R. at 97.)  Therefore, because Nancy 

had not quit a job to become a homemaker or substantially contributed to Jeff’s business, 
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the court found, “[l]ump sum alimony is . . . inappropriate,” without regard to the 

remaining factors.  (R. at 97.)  The Chancellor’s misapplication of the Cheatham factors 

was also apparent by his comments during the hearing on Jeff’s Motion for 

Reconsideration.  At said hearing, the following exchange occurred: 

BY THE COURT:  Are you willing, then, to concede – you want lump-sum 
alimony?” 
 
BY COUNSEL FOR JEFF:  Yes, sir. 
 
BY THE COURT:  Are you willing to concede that she is a spouse who has 
quit working to become a homemaker or substantially contributed to the 
business of the other spouse?  Or [sic] you willing to concede that she 
substantially has contributed to his business? 
 
BY COUNSEL FOR JEFF:  No, she’s not. 
 
BY THE COURT:  Well, that’s one of the elements of lump-sum alimony. 
 

 (emphasis added) (Mot. for Recons. Hr’g Tr. 10-11.)   

 While substantial contribution to the accumulation of total wealth of the payor 

either by quitting a job to become a housewife or by assisting in the spouse's business is a 

factor in determining lump-sum alimony, it is not a dispositive test.  See Cheatham, 537 

So.2d at 438. 

 The Chancellor, in finding that neither rehabilitative alimony nor lump sum 

alimony were available options, resorted to awarding Nancy permanent periodic alimony.  

In his Armstrong analysis, the Chancellor determined that the factors favored awarding 

periodic alimony.  The Chancellor found that Nancy was unemployed and disabled.  (R. 

at 97.)  Nancy’s “disability” was the result of a skating accident which occurred during 

her first marriage.  (Tr. 379-380.)  Yet, the Chancellor also noted that Nancy “has the 
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capacity to become somewhat gainfully employed in the future.”  (R. at 97.)  In Nancy’s 

first divorce in 2004, the Chancellor over that matter reached the same conclusion, 

finding, “[t]he Court is of the opinion that [Nancy] will be able to return to the workforce 

in the not too distant future.”  (Tr. 386.)  These assessments are supported by Nancy’s 

testimony that during the marriage, she enjoyed numerous reckless activities, including: 

inner tubing behind a ski boat, white water rafting, motorcycle riding, etc. (Tr. 133, 254-

55, 310, 381.)  Nancy even sailed with Jeff on the Atlantic Ocean for ten (10) consecutive 

days.  (Tr. 394.)  Further, Nancy was working prior to the parties’ marriage.  (Tr. 387.)  

Nancy also worked during the marriage and was paid (Tr. 126-27, 286-87.) for 

bookkeeping, clerical work, and cleaning (Tr. 273-75).  In fact, Nancy testified that she 

was able to work during the marriage and even asked Jeff if she should try and get a job.  

(Tr. 244.)  Jeff’s son, Justin Stroh, testified at trial that he had never seen any sign of 

disability in Nancy and that she was able to do what she wanted.  (Tr. 231.)  According to 

Jeff, Nancy’s “disability” is that she does not want to work, because her friends don’t 

have to work and she wants to travel with them.  (Tr. 81-82.)  

 Most troubling, is that the parties were married for less than seven (7) years, which 

the Chancellor considered a marriage of long duration.  (R. at 99.)  The Chancellor 

mistakenly relied on Creekmore, stating, “[t]he Court does consider this a sufficiently 

long marriage to award alimony. See Creekmore v. Creekmore, 651 So.2d 513, 517 

(Miss. 1995).”  (R. at 99.)  However, in Creekmore, the Court stated “[t]he duration of 

seven years is long enough to qualify for an award of lump sum alimony,” not 
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permanent periodic alimony.  Creekmore v. Creekmore, 651 So.2d 513, 517 (Miss. 

1995). (emphasis added).  

 A marriage of seven (7) years, without extenuating circumstances, is simply 

insufficient to justify permanent periodic alimony.  Although length of marriage is just 

one of the Armstrong factors, “marriage length may be the most critical factor in 

determining whether a disparity should be remedied by alimony.” DEBORAH H. BELL, 

BELL ON MISSISSIPPI FAMILY LAW § 9.04[5][a] at 74 (1st ed. Nautilus Publishing Co. 

2005).  There are no extenuating circumstances which justify permanent periodic alimony 

for a marriage of such a short duration.  While Jeff recognizes that Nancy claims a 

disability, such disability, if any, occurred during her first marriage.  More importantly, 

Nancy did not quit or forego a career to marry Jeff and no children were produced of 

their marriage.  Even without alimony, Nancy was adequately provided for through the 

equitable distribution of the marital assets.  Nancy received $290,000 for her house and 

one-half (½) of the value of The Hill.  In addition, Nancy has additional savings and 

investments of $200,000.  It is clear that the sum awarded to Nancy through equitable 

distribution combined with her nonmarital assets will adequately provide for her. 

 It should also be noted that this is each party’s second marriage.  Jeff’s first 

marriage lasted twenty-six (26) years, with two (2) children born of that marriage.  

During that marriage, Jeff accumulated practically all of his current assets.  Jeff’s first 

wife, to whom he was married twenty (20) years longer than to Nancy, received lump 

sum alimony for her contributions to the accumulation of Jeff’s assets.  (Tr. 10.)  Jeff 

was still paying said alimony at the time of the parties’ divorce.  (Tr. 10.)  Nancy’s first 
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marriage lasted sixteen (16) years, with two (2) children born of that marriage.  Yet, 

Nancy received sixty (60) months of rehabilitative alimony in her first divorce, which 

lasted ten (10) years longer than her marriage to Jeff.  These prior divorce judgments 

evidence the inequity in Jeff’s obligation to pay permanent periodic alimony to Nancy, 

who contributed little or nothing to Jeff’s accumulation of assets and with whom Jeff had 

no children. 

   The Chancellor noted that Jeff has spent his entire adult life accumulating a 

sizeable estate.  (R. at 98-99.)  However, Nancy also has a sizeable estate worth between 

$400,000 and $450,000.  (Ex. D-2.)  Any perceived disparity between each party’s estate 

should have been remedied by an award of lump sum alimony.  Lump-sum alimony is 

specifically used to adjust the financial inequities remaining after property division. 

Mauldin v. Mauldin, 107 So.3d 176, 180 (Miss. Ct. App. 2013).  However, as stated 

above, Nancy was awarded almost 85% of the marital estate, so any disparity would have 

been in her favor.  As such, the Chancellor erred in awarding Nancy permanent periodic 

alimony.  Therefore, this Court should reverse the ruling of the lower court and remand 

this case with instructions for the Chancellor to reverse the court’s award of permanent 

periodic alimony. 
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Conclusion 

 For the aforementioned reasons, and those contained in the record, Jeff 

respectfully requests that this Court reverse the Chancellor’s Final Judgment and his 

denial of Jeff’s Motion to Reconsider and remand this case with instructions for a more 

equitable distribution of the parties’ marital assets and a more equitable lump sum 

alimony award. 

 RESPECTFULLY SUBMITTED this the 12th day of July, 2016. 
       
      Jeffrey Jack Stroh, Appellant 
 
      BY: /s/ Michael J. Malouf    
                     Michael J. Malouf 
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