
 

 

IN THE SUPREME COURT OF MISSISSIPPI 
         
WILLIAM SCOTT ASHWELL A/K/A WILLIAM                 PETITIONER 
ASHWELL A/K/A WILLIAM S. ASHWELL 
      
v.          No. 2015-CA-00023-COA 
     
STATE OF MISSISSIPPI                            RESPONDENT 
 
CONSOLIDATED WITH  
 
WILLIAM SCOTT ASHWELL A/K/A WILLAM          PETITIONER 
ASHWELL A/K/A WILLIAM S. ASHWELL 
 
v.          NO. 2015-CA-00626-COA 
 
STATE OF MISSISSIPPI                        RESPONDENT 
 
 PETITION FOR WRIT OF CERTIORARI 

 
This Court should grant the Writ of Certiorari pursuant to Rule 17 of the Mississippi 

Rules of Appellate Procedure as the issues in this case create several specific reasons for review.  

The first issue involves the question of whether Article 3, Section 27 of the Mississippi 

Constitution is satisfied by plea documents and a transcript, but where there is no formal 

charging instrument contained in the record, no filing of such document is reflected on the 

docket sheet and where not so much as a copy or draft was ever produced.  This is a matter of 

first impression in Mississippi which creates a specific and important reason for granting 

certiorari.  See Hemphill Constr. Co. Inc. v. City of Laurel, 760 So.2d 720, 722 (¶ 3) (Miss. 

2000).  Furthermore, this issue raises a question of state constitutional interpretation regarding 

Article 3, Section 27 and interpreting the state constitution rests with the highest court of this 

state.  Barbour v. Delta Correctional Facility Authority, 871 So.2d 703, 710 (¶ 18) (Miss. 2004).  

Moreover, the Court of Appeals opinion created inconsistency in controlling Mississippi 

Supreme Court precedent regarding when a charging instrument may be considered defective 

and this likewise argues for granting review.  See gen. Lee v. State, 944 So.2d 35, 36 (¶ 1) (Miss. 
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2006) and Kennedy v. State, 766 So.2d 64, 65 (¶¶ 3-4) (Miss. Ct. App. 2000). 

The second issue is whether the documents presented are sufficient to establish the 

existence of a bill of information at the time the plea was entered, presuming for the sake of 

argument such existence is subject to circumstantial evidence.  This is likewise a matter of first 

impression as well as a constitutional issue and should be addressed by the supreme court of this 

state. See Hemphill, 760 So.2d at 722 (¶ 3); Barbour, 871 So.2d at 710 (¶ 18).  The third issue 

involves whether the lack of a date renders a waiver defective.  This likewise creates a matter of 

first impression since no bill of information is present.    

William Scott Ashwell was arrested on or about May 21, 2006 for grand larceny but no 

true bill was returned by the grand jury. Exhibit “C” at R.E. 5; R. 107.1  On December 14, 2006, 

he executed a Waiver of Indictment and a Petition to Enter Plea of Guilty (Information) in matter 

K06-165E (Escape) and in matter K06-174E (Burglary of a Dwelling).  Id., and Ex. “A” at ¶ 2.  

The escape conviction resulted in a sentence of two (2) years house arrest followed by three (3) 

years of post release supervision, while the burglary conviction brought two (2) years of house 

arrest and thirteen (13) years of post release supervision contingent on RID program and drug 

and alcohol program participation.  A subsequent arrest resulted in Mr. Ashwell executing a 

Waiver of Right to Revocation Hearing in both matters with revocation of post-release 

supervision occurring in 2010.  Ex. “A” at ¶¶ 2-5.   

Mr. Ashwell filed his petition for post-conviction relief in August of 2013, which  

addressed both convictions.  See Ex. “A” at ¶ 6.  The petition was substantively addressed by the 

Circuit Court of Lawrence County, Mississippi on the burglary conviction which found no error.  

                                                           
1 There are five (5) exhibits (attachments) to this Petition for Writ of Certiorari: Exhibit “A” Court of 
Appeals opinion and judgment letter; Exhibit “B” Appellant, William Scott Ashwell’s Motion for 
Rehearing; Exhibit “C” Memorandum and Opinion Order of the Circuit Court of Lawrence County filed 
November 24, 2014; Exhibit “D” interim Order of Circuit of Lawrence County entered June 2, 2014; 
Exhibit “E” Affidavit of Douglas E. Miller. 
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See Ex. “C” at R.E. 18; R. 120.  The trial court found the PCR to be procedurally blocked on the 

escape conviction as a single PCR was being used for more than one conviction.  Ex. “C” at R.E. 

8, R. 110. 

There was no indictment against William Scott Ashwell in either matter. See Ex. “D” at 

R.E. 33; R. 49.  Moreover, the trial court acknowledged in an interim order that no bill of 

information or docket sheet notation for same could be found for either matter.  

As previously noted, the court has examined the court files in Cause No. K06-
165E and K06-174E, and has also examined the docket page entries for these two 
cases. Neither the files nor the docket pages reflect that an information was filed 
charging the defendant. Additionally, the court has conferred with the Lawrence 
County public defender who represented Ashwell in these cases, and has 
conferred with the district attorney’s office. Both offices have reported back to 
this court that, in the short time provided within which to search, they did not 
locate a copy of the information pleaded to by Ashwell for the subject cases.  
 

Ex. “D” at R.E. 34; R. 50. 
 
 The State has never produced any charging instrument.2  The trial court however, found 

other records combined to sufficiently establish the existence of a bill of information at the time 

Mr. Ashwell entered his plea for burglary.  Ex. “C” at R.E. 12-14; R. 114-116.  While the trial 

court used the same order for both matters, the orders were entered some months apart resulting 

in two separate appeals.  The two (2) appeals were subsequently consolidated by the Court of 

Appeals which rendered an opinion on June 7, 2016 affirming the trial court decision.  Ex. “A”. 

The Court of Appeals analysis focuses on the burglary conviction but acknowledges the 

underlying substantive arguments of Petitioner are basically the same for both convictions.3   Ex. 

                                                           
2 The Petitioner would add that no affidavit supporting any bill of information was produced and that 
references to there being no bills of information also include the fact that there are no supporting 
affidavits. 
3 The Court of appeals, while noting the procedural issue raised by a single PCR covering two (2) 
convictions does not appear to have deemed the Escape issue procedurally blocked (though this may have 
been influenced by the finding that the circuit court had discretion to find a bill of information had existed 
for the Escape charge at the time Petitioner pled). Ex. “A” at ¶ 16.  Regardless, that procedural issue had 
been addressed in the Escape conviction Brief of Appellant largely asserting that as this appeal raised an 
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“A” at ¶ 16.  Petitioner filed a Motion for Rehearing on June 28, 2016 (Ex. “B”) which was 

denied on November 8, 2016.  This Petition for Writ of Certiorari followed. 

Issue 1: Whether as a matter of law the existence or the contents of a bill of 
information are subject to being established by reference to other documents.   

 
 The Constitution of the State of Mississippi requires a formal charging instrument 

whether it be an indictment or bill of information if the right to indictment is waived.   

No person shall, for any indictable offense, be proceeded against criminally by 
information, except in cases arising in the land or naval forces, or the military 
when in actual service, or by leave of the court for misdemeanor in office or 
where a defendant represented by counsel by sworn statement waives indictment  
. . . .  
 

(Miss. Const. Art. 3, §27).  
 

Regarding deficient indictments, the Mississippi Supreme Court has found reversible 

error where a Defendant was convicted of accessory after the fact to burglary when his 

indictment contained no such separate count. Hall v. State, 127 So.3d 202, 204-205, 207 (¶¶ 2, 4, 

10-11, 17) (Miss. 2013).  That opinion additionally referenced the cases of Woodson v. State, 48 

So. 295 (Miss. 1909) and Morris v. State, 79 So. 811 (Miss. 1918) where the “Court reversed a 

judgment of conviction and dismissed the prosecution where no charging document was shown 

on the record.” Hall, 127 So.3d at 206 (¶11).  The lack of a charge for accessory after the fact in 

the indictment is the equivalent of no indictment existing for accessory after the fact. See also 

Durr v. State, 446 So.2d 1016, 1017 (Miss. 1984) (“Because an essential ingredient of the 

offense is missing from the indictment, it failed to charge a crime and is void”). 

The Mississippi Court of Appeals found deficient an indictment for attempted accessory 

after the fact which failed to sufficiently identify the specific overt act and therefore omitted an  

element essential for a charge of attempt.  White v. State, 851 So.2d 400, 402-403 (¶¶ 1,5) (Miss. 

                                                                                                                                                                                           
issue of subject matter jurisdiction, it was not procedurally blocked.  See Ashwell v. State, 2015-CA-
00626-COA docket sheet. 
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Ct. App. 2003).  There the Court of Appeals also found, “the State may not avoid the 

requirement by showing that the defendant had actual notice from some other source of the 

specific nature of the State’s allegations.” Id., at 403 (¶ 5).  Indeed, “There is no acceptable 

substitute or cure in the law for an indictment that omits the essential charging information.” Id.   

The Mississippi Court of Appeals has also noted our state supreme court “has repeatedly held 

that indictments based on statutory offenses are void if they do not charge all essential elements 

of the statutory crime.” Gales v. State, 131  So.3d 1238, 1240 (¶ 10) (Miss. Ct. App. 2013).   

Regardless, the Court of Appeals in Ashwell found that no authority was cited by Mr. 

Ashwell “to support a finding that the lack of a filed bill of information automatically results in 

reversible error.”  Ex. “A” at ¶ 14.  The question at issue however is whether there is an 

information at all, regardless of filing.  The only way events of this case pass constitutional 

muster is if we set forth new case law which says that plea documents are sufficient to establish 

the existence of a constitutionally sufficient charging instrument when there is no record of a 

constitutionally sufficient charging instrument.  That result would erase the constitutional 

requirement to ever again create a bill of information so long as a plea petition, wavier of 

indictment, and plea colloquy are present, along with a self-serving prosecutor’s affidavit.   

The Court of Appeals undertook no substantive analysis of authority cited by Petitioner, 

such as the previously mentioned Mississippi Supreme Court precedent that, “where no charging 

instrument was shown on the record” the matter was dismissed.  Hall v. State, 127 So.3d 202, 

206 (¶ 11) (Miss. 2013) citing Woodson v. State, 48 So.2d 295 (Miss. 1909) and Morris v. State, 

79 So. 811 (Miss. 1918).  Moreover, Ashwell is inconsistent with the Court of Appeals own 

precedent in White v. State, which Petitioner would again note held there is no substitute for a 

legally sufficient charging instrument even if a defendant has otherwise been informed of the 

charge.  White v. State, 851 So.2d 400, 402-404 (¶¶ 1, 5, 6, 9) (Miss. Ct. App. 2003).   
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The Court of Appeals also fundamentally misinterpreted controlling precedent in finding 

“the Mississippi Supreme Court has held that a trial court may acquire jurisdiction by means 

other than a bill of information.” Ex. “A” at ¶ 10.  That statement is only true for a felony charge 

where there is instead an indictment. The Court of Appeals was relying on the following quote 

by the Mississippi Supreme Court involving whether a justice court retained jurisdiction over a 

misdemeanor thereby preventing jurisdiction in the county court: “‘Jurisdiction vests in a 

particular court when an accused is arrested pursuant to a warrant issued by that court.’”  Ex. 

“A” at (¶ 10) quoting Rhodes v. State, 335 So.2d 907, 908 (Miss. 1976).  Rhodes however, was 

referring to the effect of an arrest and a formal charge on misdemeanor jurisdiction where it was 

stipulated a criminal affidavit4 had been lodged against the defendant.  Rhodes, 335 So.2d at 908.  

Given that a sworn criminal affidavit existed in justice court, the arrest vested jurisdiction in that 

court.5  An arrest without a criminal affidavit (charging instrument) does not create jurisdiction.  

See Smith v. State, 24 So.2d 85, 87 (Miss. 1945) (an affidavit is essential to confer jurisdiction in 

justice court).6  Concluding that an arrest without a charging instrument can create jurisdiction is 

thus inconsistent with controlling Mississippi Supreme Court precedent.   

The Court of Appeals likewise incorrectly relied on Berry v. State for the proposition 

that, “‘[a] properly executed waiver of indictment vests the trial court with full authority to 

dispose of the felony offense for which indictment was waived.’” Ex. “A” ¶ 10 quoting Berry v 

State, 19 So.3d 137, 138 (¶ 8) (Miss. Ct. App. 2009).  Berry is clear a criminal information 

existed.7  The issues in Berry did not even involve a missing charging instrument.  Id., at 138-

                                                           
4 The equivalent of an indictment or bill of information in justice court (formerly justice of the peace 
court) is an affidavit alleging a criminal act of which the justice court has jurisdiction. Miss. Code Ann. § 
99-33-3 (2002) (formerly found as Section 1832, Code 1942). 
5 The Plaintiff in that case later filed a criminal affidavit in county court but this did not matter as 
jurisdiction was already in the justice court. 
6 This case was incorrectly cited in the Motion for Rehearing as “74 So.2d 85” rather than “24 So.2d 85”. 
7 Eric S. Berry plead guilty to the criminal information . . . Aggrieved, Berry appeals raising the 
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139 (¶¶ 8, 12).  Thus, the statement quoted by the Court of Appeals regarding a properly 

executed waiver of indictment has no relationship to establishing subject matter jurisdiction but 

instead refers only to creating authority to dispose of a felony offense once a person has been 

properly charged with that offense.8 See Id., at 138 (¶¶ 7-8) and 139 (¶ 10).   

The Court of Appeals then referred to three (3) cases from other states.  Ex. “A” at ¶¶ 11, 

13.  Reliance on two (2) of those cases is misplaced in part because those state constitutional 

requirements addressed the necessity of a “filed” bill of information.  The first of those cases was 

Williams v. State, 767 S.W.2d 868 (Tex. 5th Dist. Ct. App. 1989).  Ex. “A” at ¶ 11.  Williams, 

however clearly showed there was an information in the court file.  Williams, 767 S.W.2d at 871.  

Williams was merely complaining the information had not been file stamped by the clerk.  Id.  

This is not the argument leveled by Petitioner. 

The second case cited by the Court of Appeals is Sadler v. State, 949 So.2d 303 (Fla. 5th 

Dist. Ct. App. 2007).   Ex. “A” at ¶ 11.  However, that case (while noting a filed information or 

indictment is required) found jurisdiction was lacking, “In the absence of an indictment or 

information formally charging Mr. Sadler with a crime at the time the jury was sworn and 

empaneled . . . ”  Sadler, 949 So.2d at 305.  Sadler further said that while technical defects in an 

information “can be waived, that rule presupposes the existence of a charging document.  Here, 

there was none.”  Id., at 305. (See also Caves v. State, 303 So.2d 658, 659 (Fla. 2d Dist. Ct. App. 

1974) (a valid accusation charging a crime against the defendant is essential and not subject to 

                                                                                                                                                                                           
following issue: whether Berry’s guilty plea to the criminal information rather than an indictment 
was [constitutionally] improper . . . .” Id., at 137 (¶  1). *** Berry waived a formal indictment and 
pled guilty to the criminal information. Id., at 138 (¶ 3). *** Berry admits . . . he . . . plead guilty  
. . . pursuant to the criminal information . . . his guilty plea to the criminal information . . . having 
plead guilty to the criminal information . . . .  Id., at 138 (¶ 5). *** [P]led guilty to the criminal 
information . . . . Id., at 139 (¶ 11). *** [G]uilty plea to the criminal information . . .  Id., at 140 (¶ 
14). 
8 Furthermore, the citation in Berry, 19 So.3d at 138 (¶ 8) to the case of Williams v. State, 708 So.2d 
1358, 1364 (¶ 30) (Miss. 1998) adds nothing as that reference merely notes that a criminal information 
may be utilized. 
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waiver.))   

The Mississippi Court of Appeals then cited State v. Hart, 80 So.3d 25, 28 (La. 4th Cir. 

Ct. App. 2011). Ex. “A” at ¶ 13.  This Louisiana case found harmless error “where a bill of 

information was missing from the record, but the defendant ‘waived a formal reading of the bill 

of information,’ there was ‘no indication that [the] defendant was unaware of the charges against 

him,’ and he did not allege that he had been prejudiced.”  Ex. “A” at ¶ 13 quoting in part Hart, 

80 So.3d at 28.  Hart however, relied on State v. Mitchell, 553 So.2d 915 (La. 4th Cir. Ct. App. 

1989) noting that in Mitchell, “we found that a record lacking a bill of information was harmless 

error, where, as in the instant case, [Hart] the defendant made no complaint that he was unable 

to properly defend himself, and the docket master indicated that the bill of information had 

been filed.” Hart, 80 So.3d at 28. (Emphasis added).  The opposite is true in Ashwell as no 

docket sheet reflects the filing of any bill of information.  

Furthermore, in Hart (unlike Ashwell) “the trial transcript reveal[ed] that at the beginning 

of trial, the trial judge read the bill of information to the jury in Hart’s presence.”  Id.  

(Emphasis added).  Moreover, the Hart court specifically said, “The State filed a bill of 

information charging Hart with home invasion. . . .”  Hart, 80 So.3d at 27.  There does not 

appear in Hart to be a question a bill of information, though missing, did exist.  See Id. at 27-29.   

Issue 2: Whether the trial court finding that documentary and testimonial evidence 
was sufficient to find a bill of information existed when the plea was entered was clearly 
erroneous and against the overwhelming weight of the substantial credible evidence.  

 
The documents relied upon by the trial court and later the Court of Appeals were an 

affidavit from ADA Doug Miller, the plea petition, the waiver of indictment and the plea 

colloquy.  These documents evidence no more than that a plea was taken, not that a bill of 

information existed.  They are clearly distinguishable from a docket notation of a bill of 

information being filed, or a transcript of a judge reading a bill of information to a defendant.  
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See Hart, 80 So.3d at 28.   

The affidavit of ADA Doug Miller does not state there was a bill of information.  Ex. “A” 

at ¶ 7 and see Ex. “C” at R.E. 12; R. 114 and see Ex. “E” at R.E. 72; R. 90.  The closest he 

comes is asserting Mr. Ashwell plead guilty by way of information.  Ex. “E” at R.E. 72; R. 90 

and see Ex. “C” at R.E. 12; R. 114.  “To my knowledge, the normal procedure for a plea by Bill 

of Information would have occurred in this case. A plea by way of Bill of Information would not 

have been conducted without a Bill of Information being sworn and executed.” Ex. “E” at R.E. 

72; R. 90. (italics added).  That is no more than rank self-serving speculation; not evidence of a 

bill of information.   

 Reliance is further placed on the Plea Petition.  Ex. “A” at ¶¶ 2, 7, 12, 14, 16 and see Ex. 

“C” at R.E. 12-13; R. 114-115.  However, the Plea Petition at best might be considered evidence 

of Mr. Ashwell’s belief there was a valid charge at the time of his plea, but it does not establish a 

bill of information existed any more than does the belief of ADA Miller.  A plea petition is 

dependent on a bill of information, but a bill of information is not dependent on a plea petition.  

Any plea petition without a bill of information is of no effect.  (See gen. White, 851 So.2d at 403-

404 (¶¶5, 9)).   

 Likewise, the Wavier of Indictment reflects only Petitioner’s understanding regarding the 

charges and adds no more than the Plea Petition.  Ex. “A” at  ¶¶  2, 7, 12, 14, 16 and see Ex. “C” 

at R.E. 13-14; R. 115-116.  Once again, actual notice to the defendant from some other source of 

the allegations against him do not rehabilitate a defective charging instrument. See White, 851 

So.2d at 403 (¶5). 

 Finally, excerpts from the Plea Colloquy of December 14, 2006 were cited. Ex. “A” at  ¶¶ 

2, 7, 14 and see Ex. “C” at R.E. 14; R. 116.  References to what Mr. Ashwell stated he had read 

and understood to be happening do not negate the constitutional requirement of a charging 
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instrument.  Id.  A defendant is not empowered to create a bill of information by agreement.  

Moreover, there was no reference to a bill of information but only to “charges.”  Id.  

 Issue 3: Whether failure to include the date the burglary or the escape were 
committed render the Waivers defective and the pleas involuntary.  
 
 The Court of Appeals found this issue waived due to the plea. Ex. “A” at ¶ 15.  The trial 

court concluded “time” was not an essential element of the crime of burglary of a dwelling under 

the fact pattern of this case and thus found no exception to waiver.  Ex. “C” at R.E. 14-16; R. 

116-118.  The problem is these conclusions are being reached in the absence of a charging 

instrument to even determine the actual charge.  While neither the trial nor appellate court 

addressed this issue in the context of the escape matter, the same argument applies as one cannot 

even determine if Petitioner was in custody when the alleged escape would have occurred. 

Conclusion 

If the Court of Appeals was correct, then any need for a bill of information vanishes 

provided other documents show a plea was taken while not showing a bill of information existed.  

Circumstantially creating a bill of information means a defendant could only infer the charge to 

which a plea was being entered and only guess if such a charge even existed.  That is not right.   

 Respectfully submitted, this the 21st day of November, 2016.    

       William Scott Ashwell 
 
      By: /s/ T.K. Byrne                        
       T.K. Byrne (MSB No. 9801) 
 
 
OF COUNSEL 
T.K. BYRNE, ATTORNEY AT LAW  
Timothy Kevin Byrne (MSB No. 9801) 
P.O. Box 181 
Clinton, Mississippi 39060 
Telephone No.: (601) 925-9482 
Facsimile No.: (601) 925-9486 
tkbyrnelaw@gmail.com 
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IRVING, P.J., FOR THE COURT:

¶1. William Ashwell appeals the Lawrence County Circuit Court’s judgment denying his

motion for post-conviction relief (PCR).  He claims that he is automatically entitled to relief

because bills of information were not filed when he pleaded guilty to burglary and escape

during 2006.  Referring to statements in other documents and the transcript of the guilty-plea

hearing, the circuit court found that although the bills of information had not been filed, they

existed when Ashwell entered his guilty pleas.  Consequently, the circuit court denied

Ashwell’s PCR motion.  We affirm the circuit court’s judgment.

BACKGROUND

¶2. On December 14, 2006, Ashwell filed waivers of indictment consenting to

prosecution for “burglary of an inhabited dwelling” and escape by bills of information. 

Ashwell also filed separate guilty-plea petitions.  That same day, the circuit court conducted

a guilty-plea hearing, and accepted both of Ashwell’s guilty pleas.1  Later that month, the

1 Judge Michael Eubanks had previously announced that he would retire at the end
of 2006.  He simultaneously conducted guilty-plea hearings related to twelve defendants. 
They were all represented by the same appointed attorney.  And all but one of them pleaded
guilty based on bills of information.

2



circuit court entered a sentencing order regarding Ashwell’s burglary conviction.  The circuit

court sentenced Ashwell to fifteen years in the custody of the Mississippi Department of

Corrections (MDOC).  But the circuit court retained sentencing jurisdiction incident to

Ashwell’s burglary conviction.  The circuit court held that it would modify Ashwell’s

burglary sentence if he successfully completed MDOC’s Regimented Inmate Discipline

(RID) program and a three-month drug and alcohol treatment program.  In that event, the

circuit court would place Ashwell in MDOC’s Intensive Supervision Program (ISP) for two

years, suspend the remaining portion of Ashwell’s sentence, and place him on post-release

supervision for that remainder.

¶3. On January 2, 2007, the circuit court entered its order regarding Ashwell’s sentence

for escape.2  The circuit court sentenced Ashwell to five years in MDOC custody, to run

concurrently with Ashwell’s burglary sentence.  Again, the circuit court held that if Ashwell

completed two years in ISP, the remaining three years of his escape sentence were “to be

served under the post-release provisions . . . .”  Additionally, Ashwell’s concurrent escape

sentence in ISP would begin only when the ISP portion of his burglary sentence began.  As

mentioned above, the ISP portion of Ashwell’s burglary sentence had not begun at that time,

because it was still contingent on his completion of the RID program and the drug and

alcohol treatment program.

¶4. As of November 5, 2007, Ashwell had successfully completed the RID program, and

he was expected to complete the drug and alcohol treatment program a short time later.  So

2 Judge Eubanks signed the order on December 27, 2006.
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the circuit court entered an “amended order” regarding Ashwell’s burglary conviction. 

Consistent with the initial sentencing order for burglary, the circuit court placed Ashwell in

ISP for two years.  The circuit court further provided that if Ashwell successfully completed

two years in ISP, the remaining thirteen years of his sentence would be suspended “pending

successful completion” of five years of post-release supervision.3

¶5. Presumably, Ashwell remained in ISP for two years, and he was placed on post-

release supervision.  In July 2010, Ashwell was accused of violating the post-release-

supervision terms by testing positive for marijuana use during March 2009, and being

arrested on some unspecified date for possession of precursors with intent to manufacture

methamphetamine.  In each case, Ashwell waived a revocation hearing.  The circuit court

subsequently revoked Ashwell’s post-release supervision for burglary and escape.

¶6. In August 2013, Ashwell filed a pro se PCR motion challenging both of his

convictions.  He claimed that the circuit court never had jurisdiction to accept his 2006 guilty

pleas, because the underlying criminal dockets did not reflect the existence of bills of

information.  Stated differently, neither docket file contained a bill of information, nor any

indication that one had ever been filed.  Ashwell reasoned that the bills of information never

3 The circuit court did not suspend any portion of Ashwell’s burglary sentence at that
time.  Instead, the circuit court made the future suspension of the burglary sentence
contingent upon his successful completion of two years in ISP.  See Ivory v. State, 999 So.
2d 420, 431 (¶35) (Miss. Ct. App. 2008).  The circuit court arguably went to significant
lengths to give Ashwell opportunities to avoid a more lengthy term of incarceration, because
the circuit court “lacked the authority to defer the question of suspension of part of
[Ashwell]’s sentence to a later date . . . conditioned on an event that may or may not occur
in the future.”  Johnson v. State, 77 So. 3d 1152, 1155 (¶8) (Miss. Ct. App. 2012). 
Furthermore, Ashwell’s conditionally suspended burglary sentence could not be “self-
executing.”  Id.

4



existed. 

¶7. The circuit court appointed an attorney to represent Ashwell, and ordered the State to

respond to his PCR motion.4  Conceding that neither docket contained a filed bill of

information, the State argued that Ashwell’s guilty pleas were still valid based on other

documents that referenced the bills of information.  The State attached an affidavit of the

prosecutor who had been present during Ashwell’s guilty pleas.  According to the

prosecutor’s affidavit, Ashwell would not have been allowed to plead guilty “without a [b]ill

of [i]nformation being sworn and executed.”  Relying on the prosecutor’s affidavit,

Ashwell’s waivers of indictment, the guilty-plea petitions, and statements during the guilty-

plea hearing, the circuit court agreed with the State.  Therefore, the circuit court denied

Ashwell’s PCR motion.  Ashwell appeals.  

STANDARD OF REVIEW

¶8. “We will not disturb a circuit court’s denial of a PCR motion unless the decision is

found to be clearly erroneous.”  Edmondson v. State, 17 So. 3d 591, 594 (¶5) (Miss. Ct. App.

2009).  We review questions of law de novo.  Id.  Ashwell bore the burden to show that he

was entitled to relief by a preponderance of the evidence.  See Wilkerson v. State, 89 So. 3d

610, 613 (¶7) (Miss. Ct. App. 2011).

DISCUSSION

I. Burglary

4 In its June 2014 order, the circuit court noted that Ashwell had been released from
custody.  That is consistent with a statement in Ashwell’s PCR motion indicating that he
anticipated being released on parole.
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¶9.  Ashwell argues that the absence of a filed bill of information in the criminal docket

automatically entitles him to relief.  He further argues that the circuit court improperly

referenced other documents to conclude that there had been a bill of information when he

pleaded guilty.  Alternatively, he claims that the documents at issue were inadequate to

demonstrate that a bill of information had existed.

¶10. “No person shall, for any indictable offense, be proceeded against criminally by

information, except in cases . . . where a defendant represented by counsel by sworn

statement waives indictment . . . .”  Miss. Const. art. 3, § 27.  Without question, the circuit

court did not acquire subject-matter jurisdiction simply because Ashwell pleaded guilty.  “[A]

guilty plea does not waive subject[-]matter jurisdiction.”  Jefferson v. State, 556 So. 2d 1016,

1019 (Miss. 1989).  But the Mississippi Supreme Court has held that a trial court may acquire

jurisdiction by means other than a bill of information.  “Jurisdiction vests in a particular court

when an accused is arrested pursuant to a warrant issued by that court.”  Rhodes v. State, 335

So. 2d 907, 908 (Miss. 1976).  Furthermore, “[a] properly executed waiver of indictment

vests the trial court with full authority to dispose of the felony offense for which indictment

was waived.”  Berry v. State, 19 So. 3d 137, 138 (¶8) (Miss. Ct. App. 2009).

¶11. Texas courts have held that a filed bill of information is necessary to confer subject-

matter jurisdiction.  See Williams v. State, 767 S.W.2d 868, 871 (Tex.Ct. App. 1989) (“It is

true that the information must be filed in a felony case to confer jurisdiction on the court.”). 

But article 5, section 17 of the Texas constitution states that “[p]rosecutions may be

commenced . . . by information filed by the county attorney . . . .” (Emphasis added).  Florida
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courts also require a filed bill of information.  See Sadler v. State, 949 So. 2d 303, 305 (Fla.

Dist. Ct. App. 2007) (“A court’s jurisdiction to try an accused defendant is not invoked and

does not exist unless the State files an information or indictment.”).  But article I, section

15(a) of the Florida constitution says: “No person shall be tried for [a] . . . felony without .

. . an information filed by the prosecuting officer of the court . . . .”  (Emphasis added).  As

quoted above, the Mississippi Constitution does not contain “filed by” language.  Instead,

Article 3, Section 27 provides that “for any indictable offense,” a defendant may only be

proceeded against by information if he waives indictment through a sworn statement while

represented by counsel.

¶12. To be precise, Ashwell’s waiver of indictment said:

I understand that I stand charged with the crime of burglary of an inhabited
dwelling, an indictable offense, by information and affidavit dated the 14th day
of December, 2006, and that said information and affidavit alleges said crime
to have been committed on or about __________, 200_, in Lawrence County,
Mississippi.

When Ashwell pleaded guilty, he clearly proceeded as though a bill of information existed

at the time.  Through his guilty-plea petition, Ashwell stated his intent to plead guilty to

burglary.  The burglary statute was quoted within the guilty-plea petition, including its

reference to the three-year minimum and twenty-five-year maximum sentences upon

conviction.

¶13. In State v. Hart, 80 So. 3d 25, 28 (La. Ct. App. 2011), the Louisiana Court of Appeal

found that harmless error resulted where a bill of information was missing from the record,

but the defendant “waived a formal reading of the bill of information,” there was “no
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indication that [the] defendant was unaware of the charges against him,” and he did not

allege that he had been prejudiced.  Here, comments during the guilty-plea hearing further

support a conclusion that there was a written bill of information when Ashwell pleaded

guilty.  The circuit court asked Ashwell whether he wanted “to have [his] charge[s] read to

[him.]”  Ashwell declined.  The circuit court then stated: “[Y]ou have two charges.  One of

them is burglary, breaking and entering into an inhabited dwelling.”  When asked how

Ashwell intended to plead “[t]o that charge,” he responded, “[G]uilty.”  A short time later,

the circuit court asked whether “[t]he facts that are stated in the charges then are true and

correct?”  Ashwell responded, “Yes, sir.”

¶14. We find no merit to Ashwell’s claim that his burglary conviction must be vacated

because a bill of information was not filed.  All parties involved certainly proceeded as

though a bill of information existed.  And Ashwell cites no authority to support a finding that

the lack of a filed bill of information automatically results in reversible error.  The failure to

file the bill of information in this case appears to be the result of oversight.  Although this

opinion should not be construed in a manner that diminishes the critical importance of filing

a bill of information, under the precise circumstances of this case, we find that circuit court

acted within its discretion when it denied Ashwell’s PCR motion.  That is, it was within the

circuit court’s discretion to find that there had been a bill of information based on Ashwell’s

waiver of indictment, guilty-plea petition, and comments during the guilty-plea hearing.  We

find no merit to this issue.

II. Voluntary Plea
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¶15. According to Ashwell, his guilty plea to burglary was involuntary, and his waiver of

indictment was defective because it did not specify the date of the offense.  Ashwell waived

this procedural defect when he pleaded guilty.  See Black v. State, 806 So. 2d 1162, 1164 (¶5)

(Miss. Ct. App. 2002).  A prisoner waives a claim that a charging document is defective if

he does not raise it within the three-year time limitation.  Kelly v. State, 797 So. 2d 1003,

1005 (¶4) (Miss. 2001).  Consequently, this issue is procedurally barred.

III. Escape

¶16. This consolidated appeal originated from a single PCR motion that the circuit court

essentially divided into two proceedings, because a prisoner may only challenge one

conviction in a PCR motion.  See Miss. Code Ann. § 99-39-9(2) (Rev. 2015).  “This means

that a separate [PCR] motion . . . must be filed for each cause number or conviction.”  Blount

v. State, 126 So. 3d 927, 930 (¶7) (Miss. Ct. App. 2013) (citation omitted).  It is unnecessary

to discuss the procedural details that led to consolidation of the appeals.  It is enough to note

that Ashwell’s challenges regarding each conviction were basically the same – that they were

fundamentally invalid for lack of a filed bill of information.  It is equally unnecessary to

repeat the analysis above.  Suffice it to say, it was within the circuit court’s discretion to find

that a bill of information for escape existed based on statements in the waiver of indictment,

the guilty-plea petition, and the transcript of the guilty-plea hearing.  And Ashwell is

procedurally barred from claiming that his guilty plea was involuntary because the waiver

of indictment did not list the date of the offense.

¶17. THE JUDGMENT OF THE LAWRENCE COUNTY CIRCUIT COURT
DENYING THE MOTION FOR POST-CONVICTION RELIEF IS AFFIRMED.  ALL
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COSTS OF THIS APPEAL ARE ASSESSED TO LAWRENCE COUNTY.

LEE, C.J., GRIFFIS, P.J., ISHEE, CARLTON, FAIR AND GREENLEE, JJ.,
CONCUR.  BARNES, J., CONCURS IN PART AND IN THE RESULT WITHOUT
SEPARATE WRITTEN OPINION. JAMES, J., CONCURS IN PART WITHOUT
SEPARATE WRITTEN OPINION.  WILSON, J., CONCURS IN RESULT ONLY
WITHOUT SEPARATE WRITTEN OPINION.
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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI 
         
WILLIAM SCOTT ASHWELL A/K/A WILLIAM                 APPELLANT 
ASHWELL A/K/A WILLIAM S. ASHWELL 
      
v.          No. 2015-CA-00023-COA 
     
STATE OF MISSISSIPPI                      APPELLEE 
 

CONSOLIDATED WITH  
 

WILLIAM SCOTT ASHWELL A/K/A WILLAM           APPELLANT 
ASHWELL A/K/A WILLIAM S. ASHWELL 
 
v.          NO. 2015-CA-00626-COA 
 
STATE OF MISSISSIPPI                  APPELLEE 

 
 
  APPELLANT, WILLIAM SCOTT ASHWELL’S MOTION FOR REHEARING 
 

On June 7, 2016, this Court rendered an opinion in the above captioned matter affirming 

the decision of the trial court which had denied Appellant William Scott Ashwell’s motion for post 

conviction relief in trial court Cause Nos. K06-174E/2015-06H and K06-165E/2015-55H the 

appeals from which were consolidated.  Ashwell v. State, 2015-CA-00023-COA, consolidated with 

Ashwell v. State, 2015-CA-00626-COA (June 7, 2016).1  A copy of the opinion is attached as 

Exhibit “A” and incorporated fully herein.   

Appellant disagrees with this Court’s opinion on several points and this Motion for 

Rehearing addresses those issues. Mr. Ashwell is not waiving his right to request a Writ of 

Certiorari on any issues ruled on by this Court.  Mr. Ashwell believes the issues in Ashwell were 

decided incorrectly, that this Court misapplied cited authority, and reached erroneous legal and 

factual conclusions. 

                                                           
1 The instant case opinion will be referred to as Ashwell for purposes of this motion in the interest of 
brevity. 
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The opinion of this Court announced a unanimous decision on a matter of first impression 

and in so doing has articulated a new law for this state essentially holding that Article 3, Section 

27 of the Mississippi Constitution is satisfied by plea documents and a transcript without benefit 

of the formal charging instrument.   Perhaps recognizing the implications, this Court attempts to 

limit its own holding with a reference to the “precise circumstances of this case. . . .” Ashwell, at 

8 (¶ 14).  Regardless, what this really means is that where plea documents are executed and a 

transcript reflecting the taking of a plea is presented, but where no bill of information (or even a 

copy) is located, whether in or out of the record, and where the docket sheet reflects no filing of 

said information, its existence will nevertheless be presumed.  The Court arrived at this conclusion 

through a highly problematic application of in-state and out-of-state case law.   

Furthermore, the Court of Appeals asserted that no authority was cited by Mr. Ashwell “to 

support a finding that the lack of a filed bill of information automatically results in reversible 

error.”  Ashwell, at 8 (¶ 14).  The Court of Appeals however, undertook no substantive analysis of 

the authority cited by Mr. Ashwell, such as Mississippi Supreme Court precedent showing that, 

“where no charging instrument was shown on the record” the matter was dismissed.  Hall v. State, 

127 So.3d 202, 206 (¶ 11) (Miss. 2013) citing Woodson v. State, 48 So.2d 295 (Miss. 1909) and 

Morris v. State, 79 So. 811 (Miss. 1918). (Appellant’s Brief at 9).   

Moreover, Ashwell is inconsistent with this Court’s opinion in White v. State, which held 

there is no substitute for a legally sufficient charging instrument even if a defendant has otherwise 

been informed of the charge.  White v. State, 851 So.2d 400, 402-404 (¶¶ 1, 5, 6, 9) (Miss. Ct. App. 

2003).  These case were all discussed in the Appellant’s Brief but are not even mentioned in the 

Court’s opinion.  (see Appellant Brief at 8-9). 

Furthermore, Mr. Ashwell is arguing that there never was an information, as evidenced by 

the fact that there is no information contained in the record, no docket sheet entries, and no copy 
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or draft of any type that was produced.  If the total absence of any record either in the file or outside 

of the file that such a bill of information existed is not sufficient, then it becomes impossible to 

ever challenge the lack of a bill of information since it will always be presumed that a legally 

sufficient charging instrument existed. 

The Court of Appeals, after correctly citing the Mississippi State Constitution’s 

requirement for either an indictment or information and acknowledging a plea does not grant 

jurisdiction, undertook a mistaken (and extremely brief) analysis of how jurisdiction is acquired.  

Ashwell, at 6 (¶ 10).  The Court stated, “[b]ut the Mississippi Supreme Court has held that a trial 

court may acquire jurisdiction by means other than a bill of information.” Id.  That statement 

however, is only true where there is instead an indictment.  Reliance by this Court appears to be 

placed on the following quote by the Mississippi Supreme Court: “Jurisdiction vests in a particular 

court when an accused is arrested pursuant to a warrant issued by that court.”  Id., quoting Rhodes 

v. State, 335 So.2d 907, 908 (Miss. 1976).  The glaring problem here is that Rhodes was not 

referring to an arrest by itself as bestowing jurisdiction but rather the effect of an arrest and a 

formal charge, in the context of a question of jurisdictional priority between a justice of the peace 

court and a county court on a misdemeanor charge.  Rhodes, 335 So.2d at 908.   

The Rhodes case involved a defendant named William E. Rhodes who was charged by 

criminal affidavit in justice of the peace court, District 5, Jackson County, Mississippi.  Id.  That 

legal proceeding resulted in a mistrial.  Id.  Subsequently, but without the case having been 

dismissed, the affiant complainant filed another affidavit against Rhodes, but this time the affiant 

filed his affidavit in the County Court of Jackson County, Mississippi.  Id.   

The Mississippi Supreme Court found that the county court did not have jurisdiction 

because the justice of the peace court “first acquired full and exclusive jurisdiction of the case and 

had not relinquished that jurisdiction . . . .”  Id.  This full and exclusive jurisdiction occurred 
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because the justice of the peace court had both a charging affidavit2 and an arrest pursuant to that 

court’s warrant.  Thus where you have a charging instrument, “Jurisdiction vests in a particular 

court when an accused is arrested pursuant to a warrant issued by that court.”  Id.  The arrest 

perfects full and exclusive jurisdiction, it does not create jurisdiction.  This conclusion is evident 

both from Rhodes and the case relied on by Rhodes (Smith v. State, 74 So.2d 85 (1945)) to create 

the language quoted by the Court of Appeals.  

Smith also involved a priority of jurisdiction issue but this time between a justice of the 

peace court and the circuit court.  Smith, 74 So.2d at 86.  Essentially, Smith revolved around an 

affidavit lodged against defendant Smith with the justice of the peace for District I of Leake 

County, Mississippi.  Id.  Later that day, however, Smith was also indicted by the grand jury for 

Leake County, Mississippi and arrested pursuant to that indictment.  Id.  Smith had apparently not 

been arrested under the affidavit lodge in justice of the peace court.  Id.  The Mississippi Supreme 

Court was clear: 

We have in a number of cases held that an affidavit is essential to confer jurisdiction 
on a justice of the peace to try and punish an offender, and that such affidavit is a 
prerequisite to prosecution for the foundation of the jurisdiction of the justice of the 
peace, and that the court has no jurisdiction without it.   

 
Id., at 87.  

 
Clearly, it is the affidavit of the complainant (i.e., the charging instrument) which created 

misdemeanor jurisdiction for the justice of the peace court to proceed against the defendant, not 

the arrest.  This does not however, mean the justice of the peace court had exclusive jurisdiction.     

“Until arrest under the indictment, in the absence of proof or charge of fraud, the 
jurisdiction had not attached in the circuit court, so as to exclude the jurisdiction of 
the justice of the peace.  Whenever there is an indictment and arrest, in either court, 
jurisdiction is then exclusive; but until then, in the absence of any allegation and 
proof of fraud or collusion, either court may proceed.” 

                                                           
2 The equivalent of an indictment or bill of information in justice court (formerly justice of the peace court) 
is an affidavit alleging a criminal act of which the justice court has jurisdiction. Miss. Code Ann. § 99-33-
3 (2002) (formerly found as Section 1832, Code 1942). 
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Id., quoting Smithey v. State, 46 So. 410 (Miss. 1908). 
 
 Thus, the court in which there was first both a formal charging instrument and an arrest 

would have full and exclusive jurisdiction and, under the facts in Smith, that was the circuit court.  

Id. at 88. 

The Court of Appeals also cited the fairly recent case of Berry v. State for the proposition 

that, “‘[a] properly executed waiver of indictment vests the trial court with full authority to dispose 

of the felony offense for which indictment was waived.’” Ashwell, at 6 (¶ 10) quoting Berry v 

State, 19 So.3d 137, 138 (¶ 8) (Miss. Ct. App. 2009).  The elephant in the room in that case however 

is that a criminal information existed, as demonstrated by the following excerpts from Berry: 

Aggrieved, Berry appeals raising the following issue: whether Berry’s guilty plea 
to the criminal information rather than an indictment was [constitutionally] 
improper . . . .” Id., at 137 (¶  1). *** Berry waived a formal indictment and pled 
guilty to the criminal information. Id., at 138 (¶ 3). *** Berry admits . . . he . . . 
plead guilty . . . pursuant to the criminal information . . . his guilty plea to the 
criminal information . . . having plead guilty to the criminal information . . . .  Id., 
at 138 (¶ 5). *** [P]led guilty to the criminal information . . . . Id., at 139 (¶ 11). 
*** [G]uilty plea to the criminal information . . .  Id., at 140 (¶ 14). 

 
The defendant Eric S. Berry was not arguing the absence of a criminal information.  Rather, 

Berry was arguing “that his resulting guilty plea should be found involuntary due to his assumption 

that he would not be subject to a mandatory sentence if he waived indictment.”   Id., at 138-139 (¶ 

8).  Thus, the statement about a properly executed waiver of indictment has no relationship to 

establishing subject matter jurisdiction but refers only to creating authority to dispose of a felony 

offense once a person has been properly charged with that offense.3 See Id., at 138 (¶ 8) and 139 

(¶ 10). 

Reliance by the Court of Appeals on three out of state cases is likewise misplaced. Indeed, 

                                                           
3 Furthermore, the citation in Berry, 19 So.3d at 138 (¶ 8) to the case of Williams v. State, 708 So.2d 
1358, 1364 (¶ 30) (Miss. 1998) adds nothing as that reference merely notes that a criminal information 
may be utilized. 
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it appears each of these cases quite probably support Mr. Ashwell’s argument.  The first of these 

cases is from Texas and the Mississippi Court of Appeals notes reliance on the Texas Constitution. 

Texas courts have held that a filed bill of information is necessary to confer subject 
matter jurisdiction. See Williams v. State, 767 S.W.2d 868, 871 (Tex. Ct. App. 
1989). (“It is true that the information must be filed in a felony case to confer 
jurisdiction on the court.”).  But article 5, section 17 of the Texas constitution states 
that “[p]rosecutions may be commenced . . . by information filed by the county 
attorney . . . .”  (Emphasis added by the Mississippi Court of Appeals).  

 
Ashwell, at 6 (¶ 11). 
 

The second of these opinions was from a Florida case. 

Florida courts also require a filed bill of information.  See Sadler v. State, 949 So.2d 
303, 305 (Fla. Dist. Ct. App. 2007) (“A court’s jurisdiction to try an accused 
defendant is not invoked and does not exist unless the State files an information or 
indictment.”).  But article I, section 15(a) of the Florida constitution says: “No 
person shall be tried for [a] . . . felony without . . . an information filed by the 
prosecuting officer of the court . . . .”  (Emphasis added by the Mississippi Court 
of Appeals). 
 

Ashwell, at 6-7 (¶ 11). 
 
The Court of Appeals then noted Mississippi has no corollary provision regarding the need 

to file an information but that where indictment is waived, one need only be proceeded 

against by information.  Ashwell, at 7 (¶ 11). 

First, in the Texas case there was an information in the court file.  Williams was merely 

complaining that the information had not been file stamped by the clerk.  Williams, 767 S.W.2d at 

871.  “Appellant argues that although there is an information in the court’s file, the lack of a file 

mark on the information voids the conviction.  It is true that the information must be filed in a 

felony case to confer jurisdiction on the court.”  Id.  The Texas court found that delivery to the 

clerk was sufficient to constitute filing of the information.  Id.  Furthermore, that issue related to 

the validity of a prior conviction of Williams being used for penalty enhancement purposes. Id.  

Regardless, there is no question in Williams that an information actually existed as to that prior 
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conviction.  Moreover, the docket reflected the filing of the affidavit and information for that prior 

offense.  Id., at 872.  Neither the presence of an information in the court file nor its filing being 

reflected on a docket sheet are the case in Ashwell for either of his convictions. 

Williams adds nothing to the inquiry except that in Texas if an information is located 

outside of the clerk’s office then it probably does not confer jurisdiction.  That may or may not be 

the case in Mississippi, but it is not the question.  Williams might arguably have some utility if the 

State had actually been able to produce bills of information against Mr. Ashwell located outside 

of the court files or clerk’s office, but that did not happen.  No person anywhere had any copy, 

draft, computer record or any other scintilla of evidence that the bills of information had ever been 

created. 

   As for the Florida case, Ashwell references the necessity in Florida of a filed information.  

Ashwell, at 6-7 (¶ 11) citing Sadler, 949 So.2d at 305.  However, that Florida court said much more 

on the issue.  “In the absence of an indictment or information formally charging Mr. Sadler with a 

crime at the time the jury was sworn and empaneled, the trial court had no jurisdiction to try Sadler 

on these charges.”  Sadler, 949 So.2d at 305.  Mr. Sadler was arguing the lack of a charging 

document.  Id., at 304.  This is the point being made by William Scott Ashwell.  Furthermore, the 

Sadler court noted later in its opinion that, “While the State correctly argues that technical defects 

in an information, such as the failure to have the information property sworn to, can be waived, 

that rule presupposes the existence of a charging document.  Here, there was none.”  Id., at 305. 

Additionally, Sadler actually referenced an earlier Florida case which stated “[a] criminal 

prosecution presupposes the existence of a valid accusation charging a crime against the defendant.  

Such an accusation in some form is an essential requisite of jurisdiction which cannot be waived.” 

Id., quoting Caves v. State, 303 So.2d 658, 659 (Fla. 2d DCA 1974).  The State, the trial court and 

the Appellant in Ashwell have searched in vain for the form of those valid accusations. 
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The final out of state authority utilized by the Mississippi Court of Appeals is from 

Louisiana.   

In State v. Hart, 80 So.3d 25, 28 (La. Ct. App. 2011), the Louisiana Court of Appeal 
found that harmless error resulted where a bill of information was missing from the 
record, but the defendant “waived a formal reading of the bill of information,” there 
was “no indication that [the] defendant was unaware of the charges against him,” 
and he did not allege that he had been prejudiced. 
 

Ashwell, at 7-8 (¶ 13). 

First, Hart relied on another Louisiana case, State v. Mitchell, 553 So.2d 915 (La. App. 4 

Cir. 1989).  The Hart court stated that in Mitchell, “we found that a record lacking a bill of 

information was harmless error, where, as in the instant case, the defendant made no complaint 

that he was unable to properly defend himself, and the docket master indicated that the bill of 

information had been filed.” Hart, 80 So.3d at 28. (Emphasis added).  The opposite is true in 

Ashwell as neither docket sheet reflects the filing of any bill of information.   

Second, in Hart, “the trial transcript reveal[ed] that at the beginning of trial, the trial judge 

read the bill of information to the jury in Hart’s presence.”  Id.  (Emphasis added ).  There is no 

comparable evidence that the trial judge at Mr. Ashwell’s two (2) pleas was reading from any bill 

of information.  Logic dictates the judge at Mr. Ashwell’s pleas was in all probability reading from 

either the waivers of indictment or the plea petitions themselves (each of which were actually in 

the court files).  According to paragraph 4 of the affidavit of ADA Doug Miller, the bills of 

information would have been prepared before the judge took the pleas.  (R.E. 72, R. 90). Thus, for 

the judge to have been reading from the bills of information, they would need to have been 

misplaced before being filed with the clerk.  It would also have been necessary for there to have 

been no copies prepared, or if prepared, to likewise have been lost.  Whether or not Mississippi 

requires a bill of information to be filed, it certainly requires one to exist. 

Third, the Hart court specifically said, “The State filed a bill of information charging Hart 
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with home invasion. . . .”  Hart, 80 So.3d at 27.  There does not appear to have been a question in 

Hart as to the actual existence of a bill of information from the outset, though the bill of 

information was missing from the court file, which fact appears to have been a discovery of the 

appellate court when reviewing the case for “patent errors.” See Id. at 28-29.   Interestingly, that 

court actually reversed the sentencing of Hart as a multiple offender because the record did not 

contain certified copies of his prior convictions. Id., at 31-32. 

Conclusion 

The Mississippi Court of Appeals decided that Mr. Ashwell’s procedural conduct at the 

guilty plea hearing freed this Court to proclaim that Mr. Ashwell’s intent had determined a bill of 

information existed and without pause further proclaims that the guilty plea hearing was legally 

sufficient even when contrasted against the text of the Mississippi Constitution Article 3, section 

27.  The problem is that there was no record or writing of any bill of information document in the 

docket book or with the circuit clerk, the judges own book of case notes, district attorney’s papers 

or electronic files, or with Mr. Ashwell’s court appointed counsel.  

All that exists was an affidavit from an assistant district attorney who, while not declaring 

an information existed, declared it was his practice to use one.  Ashwell, at 5 (¶ 7).  This is the 

State’s constitutional showing. The State prepares the charging documents, files the charging 

documents, safeguards the charging documents and copies the charging documents. The State 

brings the charges and conducts the Court schedule of events.  Yet there is no bill of information 

for either conviction.  There was no evidence or record of fire, destruction of documents in this 

case or destruction or creation of electronic records. Yet somehow, this Court finds that the lack 

of a bill of information means it existed because that’s the normal procedure and because all parties 

proceeded as though such a bill existed.  See Ashwell, at 8 (¶ 14).  Respectfully, this is not a legally 

sufficient conclusion.  Given all the checks and balances that our system brought to bear (i.e., an 
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experienced judge and his staff, the circuit clerk and staff, the district attorney and staff, and court 

appointed defense counsel) the conclusion that an information was created and lost along with all 

trace evidence of its existence is not a sustainable finding of fact.       

William Scott Ashwell relied on the Presiding Judge and appointment of the public 

defender as he was indigent. Declaring he was indigent was the extent of Mr. Ashwell’s choice 

involvement in attorney selection. The presiding Judge missed the bill of information. The district 

attorney missed the bill of information. The appointed counsel missed the bill of information.  

Nevertheless, this now becomes Mr. Ashwell’s problem even though he lacks the legal 

wherewithal to do anything but rely on the Mississippi State Constitution, Mississippi Code of 

1972, and Uniform Rules of Circuit and County Court Practice and the actors and players involved 

in this matter.  We are left with an opinion that simply has no support.  

The Court is hereby asked to grant Appellant, William Scott Ashwell’s Motion for 

Rehearing, re-examine these issues, withdraw its opinion and enter a new opinion, reversing and 

rendering the matter in favor of the Appellant, William Scott Ashwell.    

 Respectfully submitted, this the 28th day of June, 2016.    

       William Scott Ashwell 
 
      By: /s/ T.K. Byrne                        
       T.K. Byrne (MSB No. 9801) 
 
OF COUNSEL 
T.K. BYRNE, ATTORNEY AT LAW  
Timothy Kevin Byrne (MSB No. 9801) 
P.O. Box 181 
Clinton, Mississippi 39060 
Telephone No.: (601) 925-9482 
Facsimile No.: (601) 925-9486 
tkbyrnelaw@gmail.com 
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IN THE CIRCUIT COURT OF LAWRENCE COUNTY, MISSISSIPPI 

WILLIAM SCOTT ASHWELL 

vs. 

STA TE OF MISSISSIPPI 

FILED 
lAWRENCE C-OUNTY, MiSstSSlPPI 

NOV 2 4 2014 

~~~ 
JAMES S. BRISTER,-ORCUIT CLERIC; 

PETITIONER 

1;AUSENO. K06-I74E 

RESPONDENT 

MEMORANDUM OPINION AND ORDER 

BEFORE THE COURT is the matter of petitioner, William Scott Ashwell' s Petition for Writ 

of Habeas Corpus I Motion to Vacate Conviction and Sentence filed on or about August 20, 2013, 

in the office of the Circuit Clerk of Lawrence County, Mississippi. After receiving no timely 

response from the Circuit Court on his petitiop. Ashwell sought mandamus relief. This court 

responded with an Order entered on June 2, 2014, appointing counsel to representthe defendant in 

this PCR matter due to the nature of the issue involved. The court.also entered an order that the 

defendant be transported to Lawrence County for a hearing to be conducted on June 9, 2014. Upon 

learning that the defendant was no longer being incarcerated, however, the court delayed a hearing 

on the merits and ordered the state to file a response to the defendant's petition. The State filed its 

response in August 2014, and counsel for defendant filed a Response to the state's pleading on 

September 8, 2014. 

In rendering its decision the Court has throughly examined the Petitioner's motion and 

accompanying memorandum, together with all the files, records, transcripts and correspondence 

relating to the judgments under attack, and the post-petition responses filed by the State and the 

Defendant arguing their respective positions. (See Lawrence County Circuit Court Criminal Cause 
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Nos. K06-165E (escape), and K06-174E (burglary of a dwelling)). The Court concludes from the 

foregoing examination that the petitioner is not entitled to any relief for the reasons hereafter set out. 

FACTUAL AND PROCEDURAL BACKGROUND1 

According to Aswell's petition, he was initially arrested "on or about May 21, 2006 for ... 

grand larceny .... " Ashwell further states that he could not make bail at that time, that he was given 

a preliminary hearing, and that his case was bound over to await action by the Lawrence County 

grand jury. Ashwell points out that the grand jury failed to "return a true bill" while he was 

incarcerated. For the benefit of readers, the court would state that new grand juries are empaneled 

in Lawrence County in April and December of each year. 

The court file and docket reflect that on December 14, 2006, a Thursday-which would have 

been either the last, or the next to last day of the court's December term, Ashwell executed the 

following documents: 

1. Waiver of Indictment in Cause No. K06-165E to the charge of Escape; 

2. Petition to Enter Plea of Guilty (Information), to the charge of Escape; 

3. Waiver of Indictment in Cause No. K06-174E to the charge of burglary of an 

inhabited dwelling; 

4. Petition to Enter Plea of Guilty (Information) to Burglary, Breaking and Entering 

Inhabited Dwelling per §97-17-23, as amended. 

These court files further reflect that Ashwell entered two pleas of guilty in open court on December 

14, 2006: to the charge of Escape in Cause No. K06-165E, and to the charge of Burglary of 

inhabited dwelling in Cause No. K06-174E. The court sentenced Ashwell in Cause No. K06-165E 

1Much of the procedural background stated herein is extracted from the court's 8-page preliminary Order 
entered in June 2014. 
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to five years with MDOC, with two years to be served on House Arrest and three years under post

release provisions. In Cause No. K06-17 4E the court sentenced Ashwell to 15 years in MDOC, with 

participation in the R1D and the Drug and Alcohol programs and, after completion of said programs 

two years of house arrest and 13 years on post release. The sentence in K06-165E ran concurrently 

with the sentence in K06-17 4 E. 

It appears that Ashwell completed the RID and A&D programs per the sentencing orders, 

completed the concurrent two years of house arrest imposed in the above described sentences, and 

began serving the 13 years of post release imposed under K06-174E.2 On July 2, 2010, however, 

and in both of his cases, Affidavits of Violation of Post Release Supervision were executed by the 

Mississippi Department of Corrections alleging that Ashwell had violated the terms and conditions 

of his post release in that he was arrested and charged with possession of precursors with intent to 

manufacture, and in that he tested positive on March 3, 2009, for use of marijuana. 

The court files further reflect that on July 2, 2010, Ashwell executed under oath a Waiver of 

Right to Revocation Hearing for each of his two cases. By Order of Revocation executed on July 

2, 2010, in Cause K06-174E, and filed on August 2, 2010, the court revoked Ashwell's post release 

therein, which was 13 years. Additionally, on July 13,2010, the court revoked Ashwell' s three years 

of post release in Cause K06-165E, to run concurrently with the 13 years revoked in Cause No. K06-

17 4 E. Slightly over three years later, August 20, 2013, Ashwell filed his Petition for Writ of Habeas 

Corpus/Motion to Vacate Conviction and Sentence. 

2Three years of post release· imposed in K06-165E ran concurrently with the 13 years post release imposed 
in K06-174E. . 
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In his petition Ashwell argued that his plea, conviction, and sentence.should be set aside or 

vacated because his Waiver of Indictment was void arid invalid and, because the State failed to 

formally charge him by Bill of Information, resulting in this court having no jurisdiction over him. 

LAW AND ANALYSIS 

Since Ashwell alleges the court had no jurisdiction to sentence and convict him, his petition 

falls under the following provisions of Section 99-39-5 of the Miss. Code Ann. (1972 & Supp.), 

Motion for relief; grounds; limitations; definitions: 

( 1) Any person sentenced by a court of record of the State of Mississippi, including a 
person currently incarcerated, civilly committed, on parole or probation or subject to 
sex offender registration for the period of the registration or for the first five ( 5) years 
of the registration, whichever is the shorter period, may file a motion to vacate, set 
aside or correct the judgment or senten~e, a motion to request forensic DNA testing 
of biological evidence, or a motion for an out-of-time appeal if the person claims: 

(a) That the conviction or the sentence was imposed in violation of the 
Constitution of the United States or the Constitution or laws of Mississippi; 

(b) That the trial court was without jurisdiction to impose sentence; 

(g) That his plea was made involuntarily; 

(i) That he is entitled to an out-of-time appeal; or 

There are two initial obstacles Ashwell's petition needs to surmount, however: §99-39-5(2)-the 

3-year statute of limitations for bringing a post conviction relief action, and §§ 99-39-9(2), which 

provides that "[a] motion shall be limited to the assertion of a claim for relief against one (1) 

judgment only." 

1. Claims Involving Multiple Judgments: 

Addressing the latter issue first, in his Petition for Writ of Habeas Corpus/Motion to 

Vacate Convictions and Sentences filed pursuant to §99-39-1 , et seq., Ashwell seeks to have his . 
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convictions set aside in both Cause No. K06-l 74E and Cause No. K06-165E. Section 99-~9-9(2) 

of the Miss. Code Ann., specifically addresses this issue: 

(2) A motion shall be limited to the assertion of a claim for relief against one (1) 
judgment only. If a petitioner desires to attack the validity of other judgments under 
which he is in custody, he shall do so by separate motions. 

This issue has been addressed on numerous occasions by our appellate courts. Once instance being 

Blount v. State of Mississippi, 126 So.3d 927, 930 (Miss.Ct.App. 2013), reh'g denied (Nov. 26, 

2013), cert. dismissed, .131 So. 3d 578 (Miss. 2014), where ·the Mississippi Court of Appeals 

affirmed the circuit court's summary dismissal of Blount's post-conviction relief (PCR) as time 

barred, and affirmed the circuit court's decision to "limit its PCR review" to one specific conviction: 

Section 99-39-9(2) clearly limits a PCR motion "to the assertion of a claim for relief 
against one (1) judgment only." This means that "a separate motion for post
conviction relief must be filed for each cause number or conviction." Bell v. State. 
2 So.3d 747, 749 (, 5) (Miss.Ct.App.2009). Thus, Blount could not attack in the 
same PCR motion his convictions or sentences handed down under different cause 
numbers. See Hundley v. State. 803 So.2d 1225, 1229 (,r 9) (Miss.Ct.Aw.2001) 
(instructing that section 99-39-9(2) requires separate PCR motions to attack guilty 
pleas in two different cause numbers, even though the pleas are taken in the same 
hearing). But that is what he attempted to do. 

See, also, Grogan v. State, 89 So. 3d 617,620 (Miss. Ct. App. 2011), reh'g denied (Feb. 14, 2012), 

cert. dismissed June 7, 2012. Therefore, in accordance with §99-39-9(2) and established case law, 

the court will thus limit itself to considering Ashwell's claims pertaining to his conviction for 

burglary of an inhabited dwelling, Cause No. K06-174E.3 

2. TimeBar: 

Ashwell entered his plea of guilty to burglary of a dwelling and was sentenced on December 

14, 2006, to 15 years in the custody of the Mississippi Department of Corrections, to participate in 

3Bearing on the court's decision to select Cause No. K06-I 74E as the conviction to address is the fact that 
the sentence in Cause No. K06-165E has expired, whereas Ashwell remains subject"to post release supervision (and 
potential revocation) in Cause K06-174E). 
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the Regimented Inmate Discipline Program (RID), participate in the 3-month Drug and Alcohol 

Treatment Program with the Mississippi Department of Corrections (A&D), with two years in the 

Intensive Supervision Program (House Arrest) following his completion of the RID Program and the 

of A&D Program. Barring an exception to the 3-year statute of limitations, therefore, Ashwell's 

right to appeal his conviction expired on December 14, 2009, three years following his December 

14, 2006, conviction. The post conviction r_eliefprovisions also provide for an .inmate to seek post 

conviction relief within three years of a revocation of post release supervision. While Ashwell does 

not challenge the validity of his revocation, it is part of the equation.4
. 

One of the exceptions to the 3-year bar is where errors are alleged which involve 

"fundamental constitutional rights." See, Blount v. State, 126 So. 3d 927, 931 (Miss. Ct. App: 

2013), reh'g denied (Nov. 26, 2013), cert. dismissed, 131 So . .3d 578 (Miss. 2014): 

In addition to these codified exceptions, our supreme court has deemed the 
procedural bars of the Uniform Post-Conviction Collateral Relief Act inapplicable 
to "errors affecting. fundamental constitutional rights." Rowland v. State. 42 So.3d 
503, 507 ('u 12) (Miss.2010). 

See, al.so, Avery v. State, 102 So. 3d 1178, 1180-81 (Miss. Ct. App. 2012), reh'g denied (Sept. 18, 

2012), cert. denied, 102 So. 3d 272 (Miss. 2012): 

While it is true that the statute of limitations does not apply to errors affecting 
fundamental constitutional. rights, we recognize that ''the mere assertion of a 
constitutional[-] right violation is not sufficient to overcome the time bar." Chandler, 
44 So.3d at 444 (,I 8) ( citation omitted). "There must at least appear to be some basis 
for the truth of the claim before the limitation period will be waived." Id.; see also 
Rowland, 42 So.3d at 508 (,I 14) ("[A]s the protection against double jeopardy is a 
fundamental right, we will not apply a procedural bar[.]"). 

The court finds that Ashwell's claim is one 'affecting' a 'fundamental constitutional right,' 

namely that he was convicted without being formally charged by the state, i. e., without benefit of 

4If it were to be found that the court never acquired criminal jurisdiction to convict Ashwell in the first 
instance, however, then clearly one could not legally be revoked from an illegal or invalid sentence. 
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.indictment or bill of information. Furthermore, if Ashwell was not subject to the jurisdiction of the 

court, then his conviction fails and his revocation would be illegal. These claims fall under the 

exception to the 3-year time bar. 

ANALYSIS AND DISCUSSION 

The crux of Ashwell's argument is, therefore, not that his conviction via bill of information 

per se is invalid , but that in his case a bill of information charging him never existed and the court 

never acquired subject matter jurisdiction. Ashwell also argues that the Waiver of Indictment that 

he executed (and by extension the non-existent bill of information), is fatally defective in that it 

provided no date therein upon which he committed the burglary. 

It is well settled that a entry of plea of guilty in a case waives all non-jurisdictional defects 

in the charging instrument- be it bill of information or indictment - but a guilty plea does not waive 

jurisdictional defects or the failure to an essential element of the crime. Joiner v. State, 61 So. 3d 

156, 159 (Miss. 2011 ). A court may acquire criminal jurisdiction over a person under Article 3, 

. Section 27 of the Mississippi Constitution via a bill of information: 

No person shall, for any indictable offense, be proceeded against criminally by 
information, except in cases arising in the land or naval forces, or the military when 
in actual service, or ·by leave of the court for misdemeanor in office or where a 
defendant represented by counsel by sworn statement waives indictment.. .. 

In Caston v. State, 949 So. 2d 852, 854 (Miss. Ct. App. 2007), the Mississippi Court of Appeals 

stated the connection between an indictment and a circuit court's subject matter jurisdiction over a 

criminal offense to be as such: 

Under article 3, section 27 of the Mississippi . Constitution and pursuant to 
Mississippi Code Annotated section 99-7-1 (Rev.2006), the circuit court obtains 
subject matter jurisdiction over a criminal offense when the defendant is served with 
an indictment issued by the grand jury. When an indictment is challenged as 
defective, the jurisdiction of the circuit court to hear the matter and impose a 
sentence is called into question. The decision of whether a circuit court had proper 
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jurisdiction to hear a particular matter is a question oflaw and is, therefore, reviewed 
de novo. Jensen v. State, 798 So.2d 383, 385(,16) (Miss.2001). 

See, also, Spearman v. State, 840 So. 2d 823, 825 (Miss. Ct. App. 2003), involving criminal 

proceedings through bill of information, where the court of appeals found: 

[T]hat Spearman, in fact, waived formal indictment and pied guilty to an information 
filed by the office of the district attorney. Such a practice is permitted in this State 
under provisions contained in our state constitution. Miss. Const. art. 3, § 27; see 
McCu/len v. State, 786 So.2d 1069, 1073(,15) (Miss.Ct.App.2001 ). Our independent 
review of the formal information charging Spearman did not reveal any fundamental 
defects on the face of that instrument that would warrant our attention as plain error. 

In essence, before the Circuit Court of Lawrence County could acquire jurisdiction over Ashwell 

there would have to be an indictment or a bill of information charging Ashwell with the offense with 

which he was charged and to which he entered a plea of guilty. No one is claiming that Ashwell was 

proceeded against criminally by way of indictment, and Ashwell claims a Bill of Information 

charging him never existed. If no bill of information ever existed then the Lawrence County Circuit 

Court never acquired subject matter jurisdiction over Ashwell in Cause No. K06-174E. 

The court has examined Ashwell's petition and claim, the court file in Cause No. K06-174E 

(including the transcript of the plea colloquy), the State's Response to Petition for Post-Conviction 

Relief (including attached affidavit of the still, currently serving assistant district attorney who had 

participated in the plea proceedings on December 14, 2006), and the defendant's Response to 

Answer of District Attorney filed through counsel appointed to represent the defendant in this PCR · 

matter. 

The court finds there is sufficient documentary and testimonial evidence to find - in the 

absence of the actual bill of information and in the absence ofreference to the bill ofinformation in 

the clerk's docket book - that a bill of information charging the defendant with the criminal offense 
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of burglary of an inhabited dwelling did exist at the .time defendant entered a plea of guilty, but the 

bill of information inexplicably did not get placed in the court file and is not to be found. Ashwell 

has not provided any authority that the mere absence of or inability to locate a bill of information 

ipso facto requires a finding that a bill of information did not exist in the first instance and th~t the 

court did not acquire jurisdiction over the defendant. 

The evidence which leads the court to find that a bill of information existed at the time 

Ashwell entered his plea may be found in (1) the sworn Affidavit of Assistant District Attorney 

Doug Miller, attached as exhibit "L" to the State's Response ("Affidavit"), (2) Ashwell's sworn 

Petition to Enter Plea of Guilty by Information ("Plea Petition"), (3) Ashwell' s Waiver of Indictment 

("Waiver"), and (4) the transcript of the plea colloquy. 

1. Affidavit of Assn 't District Attorney D. Miller: 

In his affidavit, Assistant District Attorney Miller states that a plea by "way of Bill of 

Information would not have been conducted without a Bill of Information being sworn and 
, 

executed." He further states that the normal documentation procedure in pleas on information 

include filing the Bill of Information, the Petition to Enter Plea on Information, and the Waiver of 

Indictment with the court clerk. 

2. Ashwell's sworn Petition to Enter Plea of Guilty by Information 

Ashwell acknowledges in his paragraph 5(c) of his Plea Petition his "right to have my case 

presented to agrandjury .... " And, in paragraph 15 of the Plea Petition, Ashwell states the following: 

IOFFERMYPLEAOFGUILTYFREELY, VOLUNTARILY AND OF MY OWN 
ACCORD. I FULLY UNDERSTAND ALL MA TIERS SET FORTH IN THE 
INDICTMENT OR INFORMATION AND WAIVER OF INDICTMENT, IN THIS 
PETITION AND IN THE CERTIFICATE OF MY LA WYER WHICH FOLLOWS. 
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In the above referenced "Certificate of My Lawyer which follows," Ashwell's counsel makes the 

following affirmative statement in paragraph "1" of the Certificate of Counsel attached to and 

forming a part of the Plea Petition: 

"1. I have read and fully explained to Defendant the allegations contained in the 
indictment or information and waiver of indictment in this case;" 

Thus, in this one instrument alone we have both the defendant and his attorney acknowledging the 

existence of either the Information or the Indictment charging the defendant. We know the 

defendant was not indicted, therefore, the only conclusion one can reach - if it is acceptable to rely 

upon the veracity of statements given under oath in a court of law - is that the defendant was 

acknowledging under oath that he understood the matters set forth in the information charging him 

and in his waiver of indictment, and that his counsel read and explained to him the allegations 

contained in the information and in the waiver of indictment. 

3. Ashwell's Waiver of Indictment: 

In paragraphs numbered "2" and "4" of the Waiver of Indictment that Ashwell signed under 

oath on December 14, 2006, Ashwell states as follows: 

"2. I understand that I stand charged with the crime of burglary of an inhabited 
dwelling, an indictable offense, by information and affidavit dated the 14th 
day of December, 2006, and that said information and affidavit alleges said 
crime to have been committed on or about . , 200 _, in 
Lawrence County, Mississippi." 

*** 

"4. I understand that I am entitled to have this matter presented to a lawfully 
constituted grand jury of this county and district for a determination of 
whether an indictment should be.returned against me in this matter. I hereby 
expressly waive my right to be proceeded against by indictment and hereby 
consent to being proceeded against by information." 
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The evidence presented through the ·waiver in support of the court's finding is that Ashwell 

acknowledges in paragraph "2" his understanding of what offense the Information charges him with, 

it shows an awareness of the date of the Information itself, and an awareness of the fact that the 

Information did not specify the month and year of the of the commission of the offense for which 

he was being charged. 

4. Excerpts from Plea Colloquy,_ December 14, 2006: 

a. On page 11 of the plea transcript · Ashwell affirms that he read his 
"charges," his petition, and his Waiver of Indictment, and ' 'understood about all 
that;" (Ex. Hof State's Response to PCR) 

b. On page 17 of the plea transcript Ashwell affirms that his · attorney 
went over the plea petition, the charge, and the waiver of indictment with Ashwell, 
and explained them to Ashwell; (Ex. I to State's Response to PCR); 

c. On page 32 of the plea transcript Ashwell affirms that the "facts that 
are stated in the charges" are true and correct; (Exhibit K to State's Response to 
PCR); 

As noted earlier, a person may be charged and plea either on indictment or on information. The 

"charging" instrument in each instance1 respectively, is the Information (or Bill oflnformation), and 

the Indictment. During the course of his plea Ashwell stated on more than one occasion that he had 

read his "charge" ( or in his instance "charges," as he was entering a plea on two differ:ent charges 

involving two different cases, two different bills of information, and two different waivers of 

indictment). He affirmed that the "facts" stated in his "charges" were true and correct. At no point 

did Ashwell express or indicate to the court that the "charge" he claimed under oath to "have read" 

and "understood," did not exist. 

The court also finds Ashwell' s remaining argument to be without merit, that the failure to 

include in the Waiver the date the burglary was committed rendered his Waiver (and bill of 

information) defective and his plea involuntary. In Thomas v. State, 107 So. 3d 1046, 1048 (Miss. 
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Ct. App. 2012), court of appeals held that a plea by way ofirtformation is as efficacious as a plea by 

indictment to waiving certain issues and defects: 

However, "[a] guilty plea[] waive[s] all technical and non-jurisdictional issues in 
a bill of information just as it does for such defects in an indictment." McCullen v. 
State. 786 So.2d 1069, 1075 (,r 12) (Miss.Ct.App.2001). "[A] valid guilty plea admits 
all elements of a formal charge .... " Reeder v. State, 783 So.2d 711, 720 (,r 36) 
(Miss.2001 ). 

The two defects which are not waived by a plea are jurisdiction (which the court has already 

addressed), and the failure to include an essential element of the crime charged. In Gales v. State, 

131 So. 3d 1238, 1240 (Miss. Ct. App. 2013), reh'g denied (Fe~. 4, 2014), the court of appeals noted 

that our stat~ supreme court has "rep.eatedly held that indictments based on statutory offenses are 

void if they do not charge all essential elements of the statutory crime." 

It is true that Rule 7.06(5) of the URCCC requires inclusion of the date the crime was 

committed, 

5. The date and, if applicable, the time at which the offense was alleged to have 
been committed. Failure to state the correct date shall not render the 
indictment insufficient; 

However, the question is whether omission of the date equates to omission of an essential element 

of the crime. In 2006 the burglary statute read as follows: 

§ 97-17-23. Burglary; breaking and entering dwelling 
Every person who shall be convicted of breaking and entering the dwelling house or 
inner door of such dwelling house of another, whether armed with a deadly weapon 
or not, and whether there shall be at the time some human being in such dwelling 
house or not, with intent to commit some crime therein, shall be punished by 
imprisonment in the Penitentiary not less than three (3) years nor more than twenty
five (25) years. 

The current version of §97-17-23, Paragraph "(1)", leaves the definition of burglary of a dwelling 

unchanged: 
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( 1) E':'ery person who shall be convicted of breaking and entering the dwelling 
house or inner door of such dwelling house of another, whether armed with 
a deadly weapon or not, and whether there shall be at the time some human 
being in such dwelling house or not, with intent to commit_ some crime 
therein, shall be punished by commitment to the custody of the Department 
of Corrections for not less than three (3) years nor more than twenty-five (25) 
years. 

Case law has consistently held that burglary of a dwelling h~ ''two essential elements: (1) 

breaking and entering of the dwelling house of another and (2) intent to commit some crime therein." 

Conner v. State, 138 So. 3d 158, 167 (Miss. Ct. App.), reh'g denied (Aug. 27, 2013), cert. granted, 

125 So. 3d 658 (Miss. 2013) and affd, 138 So. 3d 143 (Miss. 2014). The element of "time," 

therefore, is not an "essential" element of the charged crime. Nor, in Ashwell's case, was the 

element of time essential or critical to his defense as he gave no indication that he had a "time 

sensitive" defense; see, Brown v. State, 983 So. 2d 1059, 1063 64 (Miss. Ct. App. 2008), where the 

court of appeals made the following analysis on when information regarding the "time" when the 

crime occurred may be essential or critical to defense: 

In this case, we_ find that Thomas's indictment sufficiently apprised Thomas of the all 
the charges against him. Furthermore, like the court in Little, there is nothing in the 
record that indicates that time was an essential element of the offense, and ther~ is 
nothing in the record that indicates Thomas planned to assert a time sensitive 
defense, such as an alibi. In fact, Thomas's attorney did not challenge the sufficiency 
of the indictment until after voir dire. This Court can only conclude that Thomas was 
fully apprised of the crime against him and that he did not plan on using an alibi 
defense because of his dilatory challenge to the indictment. Thus, we find no error 
and affirm the trial court's ruling. 

Without intending to detract from the importance of the issues raised by Ashwellwithregard 

to existence vel non of a bill of information and the absence of a · date from the Waiver (and 

Information), the court notes with detached interest the timing in the occurrence of certain events in 

this saga. Ashwell, according to his PCR Petition, was initially arrested "on or about May 21, 2006 

for ... grand larceny .... " Ashwell further states that he could not make bail at that time, that he was 
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given a preliminary hearing, and that his case was bound over to await action by the Lawrence 

County grand jury. Grand juries are empaneled in Lawrence County in April and December of each 

year, and Ashwell was not indicted by the April 2006 grand jury ( which was discharged in December 

2006 with the empaneling of a new grand jury).5 

The Honorable Circuit Judge Michael Eubanks was holding his last term of court in 

Lawrence County in December 2006, after which he would be retiring as circuit judge, and would 

be replaced by Circuit Judge Elect, Prentiss Harrell. After 25+- years of serving as a circuit judge 

in the 151h Circuit Court District, prosecutors and defense attorneys practicing in this district were 

well acquainted with the sentencing philosophies of then sitting judges. Ashwell, rather than wait 

to see if he would be indic_ted by the December 2006 grand jury (which had been empaneled by 

Judge Eubanks and whose indicted cases would pass to Judge Harrell), elected to enter a plea and 

be sentenced by Judge Eubanks before he retired. 

Out of the potential 25-year sentence Ashwell could have received on the burglary conviction 

and the 5-year sentence he could have received on the escape conviction, Ashwell received sentences 

of 15 years and 5 years, respectively, with the sentences to run concurrently, with two years to serve 

under house arrest in each case and the remainder 13 years and ~ years suspended on post release if 

he first completed the RID Program and the A&D Program. Ashwell successfully completed the 

RID and A&D programs, and completed his house arrest sentence. However, Ashwell violated the 

terms and conditions of his post release and was revoked for the remainder of his suspended 

sentence, 13 years, on July 2, 2010. 

For the foregoing reasons, the court finds from the evidence gleaned from the court file that 

Ashwell was properly charged with the crime of burglary of a dwelling by a bill of informati~n, that 

5The court is unaware if the State presented Ashwell's case to the April 2006 grand jury for consideration. 
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the bill ofinformation sufficiently informed Ashwell of the essential elements of his charge, that he 

gave a valid and voluntary waiver of his right to be indicted by a grand jury, and that knowingly, 

willingly, and voluntarily entered a plea of guilty to the charge of burglary of a dwelling. 

IT IS, THEREFORE, ORDERED AND ADJUDGED, _that William Ashwell's Motion for 

Post-Conviction Collateral Relief be, and the same is hereby DENIED. It is further, 

ORDERED AND ADJUDGED, that the Circuit Clerk of Lawrence County, Mississippi, 

shall mail a copy of the Court's Opinion and Order to William Ashwell via certified First Class U.S. 

Mail, return receipt requested, to last known address on record with the clerk, and also mail a filed 

copy of the Opinion and Order to Ashwell's attorney, T.K. Byrne, and to the district attorney. 

SO ORDERED AND ADJUDGED on this 20th day of November, A.D., 2014. 

CIRCUIT JUDGE 
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_ ., 

IN THE CIRCUIT COURT OF LAWRENCE COUNTY, MISSISSIPPI 

WILLIAM SCOTT ASHWELL 

vs. 

STA TE OF MISSISSIPPI 

FILED 
LAWRENCE COUNTY, MIS11SSIPPI PETITIONER 

JUN 02 2014 Cf USE NO. K06-174E 

~~~ 
JAMES S. BRISTER. CIRCUIT Cl.ERK. 

RESPONDENT 

ORDER 

BEFORE THE COURT is the matter of petitioner, William ScottAshwell 's Petition for Writ 

of Habeas Corpus/ Motion to Vacate Conviction and Sentence filed on or about August 20, 2013, 

in the office of the Circuit Clerk of Lawrence County, Mississippi. After receiving no timely 

response from the Circuit Court on his petition Ashwell sought mandamus relief. This Order is this 

court's response to the Supreme Court's request that a response be filed. 

The court begins by stating that this Order is not a final order addressing the merits, if any, 

of the claims alleged by the petitioner, e.g., ineffective assistance of counsel, involuntary plea, et cet., 

The court does find, however, that the motion should be handled as a request for post conviction 

collateral relief (PCR) under Miss. Code Ann.§ 99-39-1 et. seq. This preliminary Order is rendered 

by the court after having thoroughly examined Ashwell' s petition, together with all the files, records, 

transcripts and correspondence relating to the judgment under attack. (See Lawrence County Circuit 

Court Criminal Cause Nos. K06-165E (escape), and K06-l 74E (burglary of a dwelling)). 

FACTUAL AND PROCEDURAL BACKGROUND 

A brief overview of the factual setting leading us to the present point is as follows. 

According to Aswell's petition, he was initially arrested "on or about May 21, 2006 for ... 

grand larceny .... " Ashwell further states that he could not make bail at that time, that he was given 
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......... 

a preliminary hearing, and that his case was bound over to await action by the Lawrence County 

grand jury. Ashwell points out that the grand jury failed to "return a true biW' while he was 

incarcerated. For the benefit of readers, the court would state that new grand juries are empaneled 

in Lawrence County in April and December of each year. 

The court file and docket reflect that on December 14, 2006, a Thursday-which would have 

been either the last, or the next to last day of the court's December term, AshweJl executed the 

folJowing documents: 

1. Waiver oflndictment in Cause No. K06-165E to the charge of Escape; 

2. Petition to Enter Plea of Guilty (Information), to the charge of Escape; 

3. Waiver of Indictment in Cause No. K06-I74E to the charge of burglary of an 

inhabited dwelling; 

4. Petition to Enter Plea of Guilty (Information) to Burglary, Breaking and Entering 

Inhabited Dwelling per §97-17-23, as amended. 

These court files further reflect that Ashwell entered two pleas of guilty in open court on December 

14, 2006: to the charge of Escape in Cause No. K06-165E, and to the charge of Burglary of 

inhabited dwelling in Cause No. K06-174E. The court sentenced Ashwell in Cause No. K06-165E 

to five years with MDOC, with two years to be served on House Arrest and three years under post

release provisions. In Cause No. K06-164E the court sentenced Ashwell to 15 years in MDOC, with 

participation in the RID and the Drug and Alcohol programs and, after completion of said programs 

two years of house arrest and 13 years on post release. The sentence in K06-165E runs concurrent 

with the sentence in K06-174E. 
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It appears that Ashwell completed the RID and A&D programs per the sentencing orders, 

completed the concurrent two years of house arrest imposed in the sentences, and began serving the 

13 years of post release imposed under K06-l 74E.1 On July 2, 2010, however, and in both of his 

cases, Affidavits of Violation of Post Release Supervision were executed by the Mississippi 

Department of Corrections alleging that Ashwell had violated the terms and conditions of his post 

release in that he was arrested and charged with possession of precursors with intent to manufacture, 

and in that he tested positive on March 3, 2009, for use of marijuana. 

The court files further reflect that on July 2, 2010, Ashwell executed - under sworn oath -

a Waiver of Right to Revocation Hearing for each of his two cases. By Order of Revocation 

executed on July 2, 2012, in Cause K06-I74E, and filed on August 2, 2010, the court revoked 

Ashwell's post release therein, which was 13 years. On July 13, 2010, the comt also executed an 

Order of Revocation of Post Release in Cause K06- l 65E, revoking the three years of post release 

Ashwell had received in that cause, which revoked three years would run concurrently with the 13 

years revoked in K06-17 4E. Slightly more than three years later, August 20, 2013, Ashwell filed his 

Petition for Writ of Habeas Corpus/Motion to Vacate Conviction and Sentence.2 

In his petition Ashwell essentially argues that his plea, conviction, and sentence should be 

set aside or vacated because his Waiver of Indictment was void and invalid and, because the State 

failed to formally charge him by Bill oflnformation, resulting in this court having no jurisdiction 

over him. 

'Three years of post release imposed in K06-165E ran concurrently with the 13 years post release imposed 
in K06-174E. 

2The court would find that Ashwell is presently serving out the balance of the 13 years revoked under 
Cause K06-174E. Ashwell has been serving his revoked sentences since July 2010, more than three years ago, and 
the three years revoked under K06-l 65E was running concurrently with the revocation under K06- l 74E. 
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E-Filed Document                Jun 26 2015 14:13:54                2015-CA-00023-COA                Pages: 27

LAW AND ANALYSIS 

Since Ashwell alleges the court had no jurisdiction to sentence and convict him, his petition 

would qualify for redress as covered in Section 99-39-5 of the Miss. Code Ann. (1972 & Supp.), 

Motion for relief; grounds; limitations; definitions : 

( 1) Any person sentenced by a court of record of the State of Mississippi, including a 
person currently incarcerated, civilly committed, on parole or probation or subject to 
sex offender registration for the period of the registration or for the first five (5) years 
of the registration, whichever is the shorter period, may file a motion to vacate, set 
aside or correct the judgment or sentence, a motion to request forensic DNA testing 
of biological evidence, or a motion for an out-of-time appeal if the person claims: 

(a) That the conviction or the sentence was imposed in violation of the 
Constitution of the United States or the Constitution or laws of Mississippi; 

(b) That the trial court was without jurisdiction.to impose sentence; 

(g) That his plea was made involw1tarily; 

(i) That he is entitled t~ an out-of-time appeal; or 

The court further recognizes that the three-year statute oflimitations of §99-39-5(2) could ultimately 

play into the court's final ruling in this matter: 

(2) A motion for relief wider this article shall be made within three (3) 
years after the time in which the petitioner1s direct appeal is ruled 
upon by the Supreme Court of Mississippi or, in case no appeal is 
taken, within tlu·ee (3) years after the time for taking an appeal from 
the judgment of conviction or sentence has expired, or in case of a 
guilty plea> within three (3) years after entry of the judgment of 
conviction. Excepted froll? this three-year statute_ of limitations are 
those cases in which the petitioner can demonstrate either: 

(a)(i) That there has been an intervening decision of the 
Supreme Court of either the State of Mississippi or 
the United States which would have actually adversely 
affected the outcome of his conviction. or sentence or 
that he has evidence> not reasonably discoverable at 
the time of trial, which is of such natw·e that it would 
be practically conclusive that had such been 
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--
introduced at trial it would have caused a different 
result in the conviction or sentence; or 

(ii) That, even if the petitioner pled guilty or nolo 
contendere, or confessed or admitted to a crime, there 
exists biological evidence not tested, or, if previously 
tested, that can be subjected to additional DNA testing 
that would provide a reasonable likelihood of more 
probative results, and that testing would demonstrate 
by reasonable probability that the petitioner would not 
have been convicted or would have received a lesser 
sentence if favorable results had been obtained 
through such forensic DNA testing at the time of the 
original prosecution. 

(b) Likewise excepted are those cases in which the petitioner claims that 
his sentence has expired or his probation, parole or conditional 
release has been unlawfully revoked. Likewise excepted are filings 
for post-conviction relief in capital cases which shall be made within 
one ( 1) year after conviction. 

AshweJl entered his pleas and was sentenced on December 14, 2006, and began serving his 

concurrent sentences of RID, A&D, and two years of house arrest with the Mississippi Department 

of Corrections. Barring exception to the 3-year statute of limitations, therefore, his right to appeal . 

his convictions expired three years following December 14, 2006, or on December 14, 2009. The 

post conviction relief provisions also provide, however, for an inmate to seek post conviction relief 

within three years of the inmate's revocation for certain claims. It does not appear from a reading 

of his petition, however, that Ashwell alleges any deficiency or lack of merit with his revocation per 

se, i.e., Ashwell does not argue that his revocation was illegal or wrongfully conducted. Another 

exception to the limitations time bar is where "errors affecting fundamental constitutional lights ... ," 

are made, as noted by our court of appeals in Avery v. State, 102 So. 3d 1178, 1180-81 (Miss. Ct. 

App. 2012), reh'g denied (Sept. 18, 2012), cert. denied, 102 So. 3d 272 (Miss. 2012): 

i1 s. While it is true that the statute of limitations does not apply to errors affecting 
fundamental constitutional rights, we recognize that "the mere assertion of a * 1181 
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· .. _ ..... 

constitutional [-] right violation is not sufficient to overcome the time bar." Chandler, 
44 So.3d at 444 (~ 8) ( citation omitted). "There must at least appear to be some basis 
for the truth of the claim before the limitation period will be waived." Id.; .see also 
Rowland, 42 So.3d at 508 (ii t 4) ("[A]s the protection against double jeopardy is a 
fundamental right, we will not apply a procedural bar[.]"). 

Ashwell has alleged that he was convicted without being formally charged by the state, i.e., 

without benefit of indictment or bill of infom1ation. Article 3, Section 27 of the Mississippi 

Constitution provides in pait as follows: 

No person shall, for any indictable offense, be proceeded against criminally by 
information, except in cases arising in the land or naval forces, or the military when 
in actual service, or by leave of the court for misdemeanor in office or where a 
defendant represented by counsel by sworn statement waives indictment; 

In Caston v. State, 949 So. 2d 852, 854 (Miss. Ct. App. 2007), the Mississippi Court of Appeals 

stated the connection between an indictment and a circuit court's subject matter jurisdiction over a 

criminal offense to be as such: 

Under article 3, section 27 of the Mississippi Constitution and pursuant t~ 
Mississippi Code Annotated section 99-7-1 (Rev.2006), the circuit court obtains 
subject matter jurisdiction over a criminal offense when the defendant is served with 
an indictment issued by the grand jury. When an indictment is challenged as 
defective, the jurisdiction of the circuit court to hear the matter and impose a 
sentence is called into question. The decision of whether a circuit court had proper 
jurisdiction to hear a particular matter is a question oflaw and is, therefore, reviewed 
de novo. Jensen v. State, 798 So.2d 383, 385(16) (Miss.2001). 

See, also, Jamison v. State, 73 So. 3d 567 (Miss. Ct. App. 2011). The court interjects at this point 

that there is no issue with and the court makes no distinction over the fact that Ashwell pleaded on 

lnforn1ation, as opposed to having pleaded on indictment for the simple reason that one may enter 

a valid plea on bill ofinformationjust as well as one may enter a plea on an indictment. In affu·ming 

one's conviction on plea of guilty _on bill of information rather than on indictment, the cout1 of 

appeals in Spearman v. State, 840 So. 2d 823, 825 (Miss. Ct. App. 2003), found: 
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(T]hat Spearman, in fact, waived formal indictment and p)ed guilty to an information 
fi led by the office of the district attorney. Such a practice is permitted in this State 
under provisions contained in our state constitution. Miss. Const. art. 3, § 27; see 
McCullen v. State, 786 So.2d 1069, 1073(~ 5) (Miss.Ct.App.2001). Our independent 
review of the formal information charging Spearman did not reveal any fundamental 
defects on the face of that instrument that would warrant our attention as plain error. 

But, as a plea of guilty does not waive jurisdictional defects in an indictment, nor will a plea of guilty 

on information waive jurisdictional defects in an information. See, Spearman. v. State, 840 So. 2d 

823, 825 (Miss. Ct. App. 2003). 

As previously noted, the court has examined the court files in Cause No. K06-165E and K06-

174E, and has also examined the docket page entries for these two cases. Neither the files nor the 

docket pages reflect that an information was filed charging the defendant. Additionally, the court 

has conferred with the Lawrence County public defender who represented Ashwell in these cases, 

and has conferred with the district attorney's office. Both offices have reported back to this court 

that, in the short time provided within which to search, they did not locate a copy of the information 

pleaded to by Ashwell for the subject cases. 

And though it appears to the court at first blush that Ashwell knowingly, willingly, and 

voluntarily entered valid pleas of guilty in each case - based upon the court's examination of the 

court files, Ashwell' s petitions to enter plea, the waivers of indictment executed by Ashwell, and the 

plea colloquy transcripts- Ashwell's challenge to this court's jurisdiction in the first instance is of 

sufficient cons ti tutionaJ import that further investigation is required into whether bills ofinfonnation 

still exist, or did exist at the time Ashwell entered his pleas of guilty. 

1T IS, THEREFORE, ORDERED, that the Mississippi Department of Corrections transport 

the said William Scot Ashwell, MDOC #125974, to the Lawrence County Jail on June 9, 2014, 
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where said defendant is to remain in custody of the Sheriff of Lawrence County, Mississippi, until 

conclusion of the court's business in this matter. 

IT IS FURTHER, ORDERED, due to the fact that an issue of constitutional import may bear 

on this matter, that the court appoints attorney T.K. Byme to represent the defendant in his petition 

herein. 

IT IS ALSO ORDERED, that the Circuit Clerk of Lawrence County, Mississippi, shall mail 

a copy of the court's Order to T.K. Byrne, to the Disttict Attorney's office, and via certified First 

Class Mail to the Petitioner, return receipt requested. 

SO ORDERED on this _!_!_ day of June, A.D., 2014. 

CIRCUIT JUDGE 
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ST A TE OF MISSISSIPPI 
COUNTY OF LAMAR 

AFFIDAVIT OF DOUGLAS E. MILLER 

I Douglas E. Miller, after being first duly sworn, depose and state the following: 

1. My name is Douglas E. Miller. I currently serve as an Assistant District Attorney for the 
Fifteenth Judicial Circuit Court District ofwhlch Lawrence County, Mississippi, is apart 
of. 

2. In December 2007, I was the Assistant District Attorney for Lawrence County, 
Mississippi, and was the representative for the State of Mississippi in the matter of the 
plea and sentencing of William Ashwell in Lawrence County Cause Numbers K06- l 65E 
and K06-174E. 

3. William Ashwell was represented by Robert E. Evans and pleaded guilty by way of Bill 
of Information and Waiver in K06-I65E to the charge of Escape and K06-174E to the 
charge of Burglary of an Inhabited Dwelling. 

4. The normal procedure for a plea by Bill of Information is that a Bill of Information and 
Waiver of Indictment is prepared. The Bill of Information and Waiver is submitted to the 
Defendant and Defense Attorney for review. If the Defendant wishes to plead guilty to 
the Bill of Information, the Bill of Information is submitted by the District Attorney's 
Office to the Clerk of Court and sworn to and signed under oath by the State of 
Mississippi. The Defendant would present hls Waiver of Indictment and Petition to Enter 
a Plea of Guilty to the Clerk of Court. This Waiver and Petition would be sworn to by the 
Defendant and his Attorney and signed under oath. Then, the Bill of Information, 
Waiver, and Petition would be submitted to the Court for entrance of the guilty plea. 
After the guilty plea has been accepted by the Court, all above mentioned documents 
would be submitted by the Court to the Clerk for filing. 

5. To my knowledge, the normal procedure for a plea by Bill of Information would have 
occurred in this case. A plea by way of Bill of Information would not have been 
conducted without a Bill of Information being sworn and executed. 
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