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I. Introduction

In this premises liability civil action, by Order filed

January 7, 2016, the Circuit Court of the Second Judicial District

of Bolivar County, Mississippi granted summary judgment in favor

of defendant-appellee Mildred Lucas(Lucas), after concluding

Gloria Thompson (Thompson) “came to collect a debt from the

defendant. As such, Thompson came to Lucas’ premises solely for

her own convenience or benefit. Thompson was a licensee as a

matter of law. Olier v. Bailey, 164 So.3d 982, 988 (¶16) (Miss.

2015). The Court finds no mutual benefit to elevate Thompson’s

status to an invitee.” R. 65. The trial court’s ultimate
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conclusion that Thompson was a licensee overlooks undisputed

deposition testimony that Lucas did indeed receive a tangible

economic benefit from Thompson. Moreover, the deposition testimony

demonstrates Thompson went upon Lucas’s premise with “the express

or implied permission of Lucas for their mutual advantage. Corely

v. Evans, 835 So.2d 30, 37 (Miss. 2003).

From the trial court’s entry of an adverse summary judgment,

Thompson appealed to this Court arguing the circuit court erred

in: (1) classifying her as a licensee, rather than as an invitee;

(2) granting summary judgment in Thompson’s favor; (3) or

alternatively, finding no genuine issues of material fact existed

in the record evidence as to Thompson’s status, at Lucas’s

residence on May 13, 2013.

This reply brief begins by first addressing Lucas’s appellee

brief contention that Thompson was a licensee, at her residence on

May 13, 2013; next discussed are the undisputed facts not

mentioned or discussed by the trial court in making its ultimate

conclusion that Thompson was a licensee; finally addressed is

Thompson’s alternative claim that in deciding a Rule 56 motion for

summary judgment, any and all doubts in the summary judgment

record evidence as to Thompson’s status on Lucas’s property and

whether received an economic tangible benefit from Thompson must

be construed in the non-movant’s favor.

II. LEGAL ARGUMENTS
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A. Thompson’s Status At Lucas’s Residence On
May 13, 2013 Was An Invitee

In her complaint, Thompson asserted a negligence claim based

on premises liability asserting she held the status of an invitee

while on Lucas’s property. She further alleged that as an invitee,

Lucas owed her a duty to maintain the premises in a reasonably

safe condition. In Lucas’s answer to the complaint filed on August

1, 2014, at paragraph 4, Lucas pleaded “Defendant admits a duty to

keep her premises safe to Plaintiff as [a] social guest and did so

. . . .” R. 10. Under Mississippi law, this is an evidentiary

admission or concession of Thompson’s status by Lucas. 

Under Mississippi law, it is well settled that “[a]n attorney

is presumed to have the authority to speak for and bind his

client.” Parmley v. 84 Lumber Co., 911 So.2d 569, 573(Miss. Ct.

App. 2005) (internal citations omitted). Typically, judicial

estoppel focuses on the positions a party has taken in its

pleadings. Brandon v. Interfirst Corp., 858 F.2d 266, 268 (5th

Cir.1988), but may also include counsel's statements in open

court. Ergo Science, Inc. v. Martin, 73 F.3d 595, 600 (5th

Cir.1996). The operative facts demonstrate that Lucas’ position as

to Thompson’s status in her answer and at summary judgment are

plainly inconsistent. A judicial admission is a voluntary

concession or assertion of fact by the party or the party’s

attorney during a judicial proceeding. Culbreath Revocable Trust

v. Sanders, 979 So. 2d 704, 707 (Miss. Ct. App. 2007); Perkins v.
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Star Transp., Inc., 75 So. 3d 1065, 1080 (Miss. Ct. App. 2011). A

party’s concession, agreement or stipulation dispenses with the

production of evidence and actual proof of acts. Sanchez v. State,

385 So. 2d 624, 626 (Miss. 1980). Admissions concede for the

purpose of litigation that a proposition of fact is true. Aladdin

Const. Co. Inc. v. John Hancock Life Ins. Co., 914 So. 2d 169, 178

(Miss. 2011). A judicial admission is evidence against the party

who makes the admission and acts to bar the admitting party from

disputing the admission, concession, stipulation or agreement, at

a later stage of the proceeding, at trial or on a later appeal.

Aladdin Const., 914, So. 2d at 178. Furthermore, a party’s

judicial admission may not controverted at a later time or stage

and can carry with it an admission of other facts necessarily

implied from the admission. Since Lucas admitted Thompson’s status

was an invitee in her answer, she may not contradict that

admission.

The undisputed facts in the parties’s depositions reveal that

on Sunday May 12, 2013, at one of the Greenville, Mississippi

casinos, in response to Lucas’s request, Thompson made Lucas a $20

interest free loan. R. 23, page 6, lines 19-25. Lucas promised to

repay Thompson on the next day. Despite the tangible economic

benefit to her, Lucas asserted that Thompson was not an invitee,

but held the status of a licensee at her home, even though Lucas

admitted in her deposition that she promised to repay Thompson the
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next day. On the next day, Thompson called Lucas and advised her

she was en route. Lucas interposed no objection to Thompson’s

visit.  As aforestated, the record evidence is undisputed that

Lucas received a tangible economic benefit -- a $20 loan --

benefit from Thompson. Moreover, according to Lucas’s own

deposition testimony, she agreed and promised to repay the loan

the next day. Both Lucas and Thompson’s deposition testimony

demonstrate a tangible mutual advantage and economic benefit from

Thompson was conferred upon Lucas and further show Thompson was an

invitee on May 13, 2013 while on Lucas’s property, to pick up the

repayment of the $20 interest free loan. By making the Sunday loan

and coming to Lucas’s home on Monday, Thompson actually conferred

two (2) tangible economic benefits on Lucas. First, the $20 loan

was interest free and allowed Lucas to enjoy gaming pleasure at

the casino, on Sunday. Second, in Lucas’ deposition, she testified

that on Monday, she had planned to get her daughter to give her a

ride to Thompson’s house to repay Thompson the $20. In her

deposition, Lucas testified, as follows:

Page 5

13    Q. Right right. Okay. How do you know Ms.
14 Thompson, Gloria Thompson?
15    A. Oh, well, we go to the same church, but I knew
16 her by meeting, seeing her brother. One of her brothers
17 and my son was real close, and her daughter and one of
18 my daughters are friends.
19    Q. How often will she come over to your house?
20    A. That was the first time she ever come to my
21 house.
22    Q. That was the first time? And why did she come to
23 your house that particular day?
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24    A. Well, that Sunday we had met up in Greenville at
25 the casino. I went to the casino with my

Page 6

1 daughter-in-law, and they went in to eat, but I had ate
2 dinner before I left home, and I didn't carry but a 
3 small amount of money, because I was just getting out of
4 the house, and I played it up before they came back from
5 lunch, from dinner. 
6    And I was just walking in the casino, and I 
7 walked up on Ms. Thompson daughter, Geisha, which I knew
8 real well, and I said, "Geisha, let me have $5 till 
9 Debra come back." That was my daughter-in-law. And she 
10 said, "Mia, I ain't got no money." said, "Ask Mama, 
11 there she is." So she [Thompson] said, "What you need?" I said,
12 "Five dollars." She said that $5 ain't no money, 
13 because y'all ain't going to [do] anything with $5, and she
14 took a ticket out of the machine, which was $118, and 
15 told me to go cash it. 
16    I went and cashed it and came down and give it to 
17 her. She said, "Did you get what you want?" I said, 
18 "No." She said, "That's all you want?" I said, "Give 
19 me 20 and I'll give it to you tomorrow. I got it at 
20 home, but I'll give it to you tomorrow," and she handed
21 me the $20. I said, "If I don't win it today you will
22 get it tomorrow," and I went on away, and I spent it and
23 didn't do nothing. I went to the lobby and sat down. 
24    So that Monday she came by the house to pick the 
25 money up, but I had called my daughter, the one that

Page 7

1 meet with her daughter, and asked her where do Gloria 
2 live. I never knew where she lived. but I knew her, and
3 she was trying to tell me where she live, and she said,
4 "You'll know her car." I said, "I don't know what kind 
5 of car she got" I said, "I'll just wait till you get
6 in from work, and then you take me," and she said she
7 would. 
8    So I had a son visiting me from Chicago. My 
9 oldest daughter was there, and she asked me, "What did
10 y'all do yesterday?" And I said, "Not a thing." I 
11 said, "Let's donate it." and I looked up, and Ms. 
12 Thompson was coming up the driveway, and I got up, and
13 met her at the door. I said, "Come on in," and then I 
14 went on to the back to get the money, and she started 
15 talking to my daughter, and when I came back I passed 
16 her the money. and I say, "Did you do any good out
17 there?" "Not a thing." Said, "That's why I'm by here
18 now. I don't have money to get gas." I said, "Well,
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19 there's your money." That's why she was by there.
20    Q. And it was how much money?
21    A. $20.
22    Q. $20. But you say that -- had she ever been to
23 your house before?
24    A. No, she haven't.
25    Q. That was the first time?

Page 8

1    A. First time.
2    Q. And so you agree that she came to pick up the
3 money that you had loaned her?
4    A. She came there. I was going to take it to her,
5 and I told her I was going to pay her. She said she
6 didn't have no gas money and she had to go to work, and
7 she came by there to get the money.
8    Q. You didn't have any problem with her coming by
9 your house?
10    A. No, no problem.

R. 23-24. (Deposition of Mildred Lucas).

Further, Lucas’s own deposition testimony established that

Thompson was an invitee and the Bolivar County Circuit Court

improperly granted summary judgment in Lucas’s favor, on

Thompson’s premises liability claims. Thompson and Lucas’s

consistent and undisputed sworn deposition testimony  presented a

legally sufficient evidentiary basis to support her claim that she

was an invitee. Therefore, the trial court’s decision to grant

summary judgment in Lucas’s favor was in error and should be

reversed by this Court. 

Under Mississippi law, if a person is injured on the premises

of another, the duty owed depends on the legal status of the

individual at the time of the injury, and an initial determination

of whether the person is an invitee, licensee or trespasser is
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made. The injured person’s status is the threshold inquiry in any

premises liability action. Rankin v. Matthews, 197 So.3d 933, 936-

37 (¶8)(Miss. Ct. App. 2016)(quoting Nunez v. Spino, 14 So.3d 82,

84 (Miss. Ct. App. 2009)). An invitee is one who enters the

premises of another in answer to the express or implied invitation

of the owner or occupant for their mutual advantage. Rankin, 197

So.3d at 937. The distinction in status between an invitee and

licensee focuses on whether the landowner actually receives an

advantage as is necessary for an invitee or simply permits the

person’s presence in the case of a licensee. Rankin, 197 So.3d at

937 (citing Daulton v. Miller, 815 So.2d 1237, 1239 (Miss. Ct.

App. 2001)). Moreover, the benefit received by Lucas was from

Thompson, the injured party. Rankin, 197 So.3d at 137 (quoting Doe

v. Jamison, 56 So.3d 549, 555 (¶17)(Miss. 2011)).

On the date of her injuries at Lucas’s premises, Thompson

testified under oath, as follows:

Page 9

14    Q. I 'm going to ask you about some details about the
15 day of the incident . Do you remember what day it was?
16    A. Yes .
17    Q. Okay.
18    A. May 13 , 2013.
19    Q. Where did the fall generally occur?
20    A. On the driveway .
21    Q. Had you ever teen there before?
22    A. No, ma ' am.
23    Q. That was your first time going
24    A. Yes, ma ' am.
25    Q. -- to Ms . Lucas ' s house? What brought you to her

Page 10
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1 house that day?
2 A. To pick up some money.
3 Q. To pick up some money?
4 A. Uh- huh.
5 Q. Had you lent her money previously?
6 A. Huh - uh. That was the first time I lent her
7 something.
8 Q. I'm sorry, I didn't hear you.
9 A. That was my first time lending her money.
10 Q. So before you went over there did you notify her
11 that you were on your way?
12 A. Yeah. I called her and told her I was coming by.
13 Q. You called her, and you told her that you were
14 coming over to get money?
15 A. Yes, the money she owed me.

R. 41-42, pages 9-10. (Deposition of Gloria Thompson)

Thompson’s uncontradicted testimony is legally sufficient to

support her status was an invitee. In Lucas’s deposition, there is

no contrary evidence that she did not expressly or impliedly

invite Thompson to her home to repay her the $20. In other words,

nothing in Lucas’s deposition denied or disputes Thompson’s sworn

version that “she called Lucas and told her she was en route to

her home.” Furthermore, Lucas admitted she had “no problem” with

Thompson coming to her house. R. 24, page 8, lines 8-10.

B. The Circuit Court Erred In Finding Thompson
Did Not Receive A Tangible Economic Benefit
From Thompson

In her brief, Lucas contends that it is undisputed that there

is no competent evidence that she received a tangible benefit,

from the $20 loan, or by Thompson coming to her home. This

assertion is belied by Lucas’s own deposition testimony. On a

motion for summary judgment, any and all doubts must be construed

in favor of the non-movant Thompson. In her deposition, Thompson
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swore that she called Lucas and told her she was coming by before

she went over to Lucas’s home. R. 42, page 10, lines 10-12. This

sworn testimony is not denied by Lucas and is undisputed and

demonstrates Lucas expressly and impliedly invited Thompson to

come to her home to pick up the $20. Before the trial court and in

her appellee brief, Lucas asserts she did not receive a tangible

economic benefit from Thompson on May 13 at the Greenville casino

or on May 14, 2013 when Thompson came to her residence to be

repaid the $20. Both assertions are contradicted by the undisputed

deposition testimony. First, Lucas admitted and conceded she “did

not have any problem with [Thompson] coming by [her] house.” R.

24, page 8, lines 8-10. Furthermore, before the trial court,

Thompson asserted that her deposition testimony demonstrates she

was an invitee and that Lucas did receive a tangible economic

benefit of an interest free loan, gaming enjoyment and not having

to get a ride to take Thompson the $20, she borrowed. The

distinction in status between an invitee and licensee focuses on

whether the landowner receives an advantage that is necessary from

an invitee and the benefit must have been received from the

injured party. Rankin, 197 So.3d at 137 (quoting Doe v. Jameson

Inn, 56 So.3d 549, 555 (Miss. 2011)). The record undisputably

establishes that Lucas  received a tangible economic benefit from

Thompson’s presence on her property.

In Daulton v. Miller, 815 So.2d 1237, 1239 (Miss. Ct. App.
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2001), the Court noted that the advantage or benefit must be more

than psychological satisfaction. Daulton, 815 So.2d at 1239.

Furthermore, in Daulton, the Court likened the property owner’s

advantage to something that is tangible consideration. “Tangible”

is defined in Black’s Law Dictionary as follows:

Having or possessing physical form. Capable of being
touched or seen; perceptible to the touch; tactile;
palpable; capable of being possessed or realized;
readily apprehensible by the mind; real; substantial.

BLACK’S LAW DICTIONARY 1456 (6th ed. 1990).

Moreover, the record evidence demonstrates Lucas received

tangible economic benefits from Thompson.

C. The Trial Court’s Failure To Discuss All
Undisputed Facts And Evidence

In this civil action, the circuit judge did not itemize the

undisputed facts relied upon to for its ultimate conclusions of

law that Thompson was a licensee. In order to provide an adequate

basis for appellate review, a trial judge is required to discuss

all substantial evidence contrary to its statement of undisputed

facts relied upon to enter summary judgment. The failure to take

note of substantial contrary evidence presented by the non-movant

justifies remanding the case for further proceedings because

without a through discussion of such undisputed facts there is no

way for an appellate court to tell whether the undisputed facts

relied upon by the trial judge demonstrate the absence of any

disputed genuine issues of fact. Pride v. Pride, 154 So. 3d 70,
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75-76 (Miss. Ct. App. 2014); Carpenter v. Berry, 58 So.3d 1158,

1161 (Miss. 2011). In the Rule 56 motion for summary judgment

context, a trial judge does not make findings of fact but simply

identify the undisputed facts relied upon to grant summary

judgment, to the movant.

Because the resolution of premises liability claims requires

close analysis of divergent factual patterns, and in order for a

litigant to obtain meaningful appellate review of the trial

court’s grant of summary judgment, appellate courts in Mississippi

require a trial judge to explain with particularly the undisputed

facts relied upon that support their legal conclusions. Pilgrim

Rest Baptist Church v. Wallace, 835 So.2d 67, 74-75 (Miss. 2003).

In this case, the trial judge failed to discuss all evidence

contrary to its legal conclusion that Thompson was a licensee and

overlooked the undisputed fact that Thompson was expressly and/or

impliedly invited to Lucas’s premises so Lucas could repay her the

$20 interest free loan made to her on the day before at the

Greenville casino. According to Thompson’s undisputed testimony,

she called Lucas and told her she was en route to her house.

Lucas’s deposition testimony in no way disputes Thompson’s

testimony.

III.   Conclusion

For the foregoing reasons and based on the authorities cited,

the trial court improperly  granted summary judgment to Lucas on
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the issue of Thompson’s status; alternatively, there are genuine

issues of material fact as Thompson’s status on Lucas’ property

and this civil action should be remanded for a jury trial, before

an empaneled jury.

SO REPLIED, this the 7  day of October, 2016.th
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GLORIA THOMPSON, Appellant

  By:   s/ELLIS TURNAGE           
 ELLIS TURNAGE, Attorney for

Appellant
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ELLIS TURNAGE, MSB #8131
TURNAGE LAW OFFICE
108 North Pearman Avenue
Post Office Box 216
Cleveland, MS 38732-0216
TEL: (662) 843-2811
FAX: (662) 843-6133
eturnage@etlawms.com
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