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I. STATEMENT OF THE ISSUES 

The following issues are presented in this appeal: 

1. The Standard Of Review For The Grant Of A 
Motion For Summary Judgment 

2. Whether The Trial Court Improperly Granted 
Summary Judgment To Lucas On The Issue Of 
Thompson's Status 

3. Whether There Are Genuine Issues of Material 
Fact As Thompson's Status On Lucas' Property 



I. STATEMENT OF THE CASE 

A. Nature of the Case, Course o .f Proceedings 
And Disposition Below 

On June 24, 2014, Gloria Thompson(Thompson) filed her 

complaint in the Circuit Court of the Second Judicial District of 

Bolivar County, Mississippi for her broken finger, injuries to both 

knees and medical bills totaling over $5,000 sustained on May 13, 

2013 when the uneven, pushed up and broken concrete in the driveway 

of Mildred Lucas' (Lucas) residence that caused her to fall. Over 

the years, the roots of a pine tree in Lucas' yard grew larger and 

larger from 1971 to May 13, 2013 and made the concrete in Lucas' 

driveway become uneven, pushed up and broken and caused Thompson to 

fall as she walked across Lucas' driveway to get in her vehicle to 

leave. The depositions of the parties make clear that Thompson's 

status on Lucas' property was that of an invitee because she made 

Lucas an interest free l oan at a Greenville casino to enable Lucas 

to engage in gaming activities and Lucas agreed to repay Thompson 

the next day. 

After discovery and pre - trial proceedings, on July 27, 2015, 

Lucas filed a motion for summary judgment asserting that "on the 

day of the incident, as a licensee Thompson was on the property for 

her own benefit pursuant to the implied permission of the Defendant 

[Lucas] ." R. 19 . In Thompson's response in opposition to Lucas' 

motion for summary judgment, she asserted the status of an invitee 

and pointed out she made Lucas an interest free loan the day before 
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at a Greenville casino. R. 52 - 54 . On December 2, 2015, a hearing 

was held on Lucas' motion for summary judgment before Honorable 

Johnnie E. Walls, Circuit Judge . T . 1-17 . By Order Granting Summary 

Judgment dated January 7, 2016, as to Thompson's status on May 13, 

2013 at Lucas' residence, the trial court concluded Thompson "came 

to collect a debt from the Defendant . As such, Thompson came to 

Lucas' premises solely for her own convenience or benefit. 

Thompson was a licensee as a matter of law." R . 65 . The trial court 

granted summary judgment in Lucas ' favor and dismissed Thompson's 

complaint, with full prejudice, without even mentioning or 

distinguishing the cases cited by Thompson or the inter est free 

loan benefit c onferred on Thompson. 

Feeling aggrieved, on February 5, 2016, Thompson filed her 

notice of appeal. R. 67 - 72. 

B. Statement of Facts1 

Defendant Mildred Lucas resides at 1104 Stamp Cove, Cleveland, 

Mississippi 38732. R . 110, page 5. On Sunday May 12, 2013, the 

parties were at a Greenville casino and at Lucas' request, Thompson 

made her an interest free loan to engage in gaming activities to 

win a jackpot and agreed to repay Thompson the loan the next day. 

On May 13, 2013, Thompson went to Lucas' residence to obtain 

'The appeal record in this case consists of the clerk's papers. (R. 1-100), the motion for 
summary judgment hearing trial transcript (T. 1-17) The parties' exhibits are also located in the 
R. IO 1-127 and include photos, the complaint, the depositions of defendant Mildred Lucas and 
plaintiff Gloria Thompson. 
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the repayment of the $20 interest free loan she made to Lucas at 

the casino on the day before, to enable Lucas to engage in gaming 

activities. The interest free $20 loan benefitted and advantaged 

Lucas and allowed her to engage in gaming activities and the chance 

to win a casino jackpot . 

As plaintiff was leaving Lucas' residence, the uneven concrete 

in the driveway caused her to fall . In her deposition, Lucas 

testified she personally observed Thompson and described the fall 

and stated "I hope she see this place, that little peak up there on 

the corner. By the time I said that to myself her left foot hit 

that peak. She was piled up on this grass and on this peak and 

when her foot hit that peak she stumbled and when she fell she was 

down in here." R . 25, Thompson's deposition, page 12. 

After Thompson's injuries, she received medical treatment, 

physical therapy and orthopedic care at Bolivar Medical Center 

(BMC) emergency department Bolivar Orthopedic Clinic in Cleveland. 

Thompson sustained a broken finger and both knee injuries from the 

fall. Xrays were taken and plaintiff was discharged home with 

medication for pain . R . 5. On May 14, 2013, after experiencing pain 

throughout the night, Thompson presented to Dr. Wayne Dotson at 

Bolivar Orthopedics in Cleveland with complaints of continued left 

hand pain. X-rays confirmed a fracture of the little finger on the 

left hand. R.4. 

From 1971 to May 13, 2013, Lucas had actual knowledge and 
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notice that the roots of the pine tree in her yard had caused 

concrete driveway to shift and become uneven. R. 23-25; Thompson's 

deposition, pages 4-13. 

In her answer and third affirmative defenses, Lucas 

affirmatively plead contributory negligence pursuant to Miss. Code 

Ann . § 11-7-15 (1972) and averred that the acts and/or omissions of 

the Plaintiff Thompson caused, in whole or in part, her own 

injuries and/or damages and that a recovery, if any, by the 

Plaintiff must be reduced in accordance with her own proportionate 

share of fault. R .12. 

Further, in the eighth defense, Lucas affirmatively plead 

Mississippi Code Annotated§ 11-7-15 (1972) and§ 85-5-7 (Rev. 

1991) and averred that the acts or omissions of others, for whom 

defendant Lucas have no responsibility or liability, are the sole 

proximate, or contributing, cause of the Thompson's injury and that 

a jury must be allowed to assess the proportionate share of fault 

to said parties and/or participants. R.13. 

II. SUMMARY OF THE ARGUMENT 

The parties' opposing contentions as to Thompson's status in 

the summary judgment record evidence in this premise liability 

doctrine case conflict, but the undisputed facts set forth in the 

depositions of Thompson and Lucas demonstrate that Lucas (the 

landowner) was aware the roots of the pine tree in her yard grew 

over the years from 1971 to May 13, 2013 and caused the concrete in 

5 



her driveway to become uneven , pushed up and broken . Thompson 

contends the condition of Lucas' driveway created a dangerous 

condition and Lucas breached her duty as a land owner to keep the 

premises in a reasonably safe condition, by making the necessary 

repairs to her driveway . In her deposition , Lucas admitted she was 

aware that the roots of the pine tree on her property pushed up the 

concrete in her driveway and admitted she observed Thompson's fall, 

but asserted Thompson was a mere licensee, after she requested and 

received an interest free loan to engage in gaming activity and to 

potentially win a casino jackpot . 

The summary judgment record evidence when considered in the 

most favorable light to Thompson and the reasonable inferences 

drawn therefrom and Lucas' evidentiary admissions and concessions 

made in her deposition were sufficient to demonstrate her status 

was that of an invitee. At the request of Lucas, at the casino, 

Thompson made her an interest free loan that benefitted Lucas and 

enabled her to engage in gaming activities and to obtain and enjoy 

gaming satisfaction. Moreover, Lucas was advantaged by the loan 

and gambled with the $20. 

Alternatively, Thompson asserts there are genuine issues of 

material fact as to her status and/or the trial court improperly 

granted summary judgment in favor of Lucas on the issue of status 

and on the sole and/or comparative negligence issues under Miss . 

Code Ann. §§ 11-7-15 and 11-7-17 (1972) . 
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Under this Court's holding in Fulton v. Robinson, 664 So.2d 

170, 175 (Miss. 1995), as the land owner, Lucas personally knew of 

and watched the roots of the pine tree in her yard grow larger and 

larger causing the concrete in her driveway to become uneven, 

pushed up and broken over the years . Further, Lucas personally 

observed Thompson's fall and resultant injuries occur on the uneven 

concrete and jury questions exist. Mayfield, 903 So. 2d at 739. The 

evidence as to Lucas' negligence, Thompson' contributory negligence 

and the openness and obviousness of the uneven concrete in the 

driveway were disputed genuine issues of material fact. The trial 

court erred in granting summary judgment in Lucas' favor and by 

concluding that Thompson's status was a licensee. 

The summary judgment record evidence demonstrates Thompson was 

an invitee as she conferred an interest free loan benefit on Lucas 

at the Greenville casino. 

record evidence contains 

Alternatively, the 

classic jury issues 

summary judgment 

created by the 

conflicting deposition testimony of the parties . Fleming v. Floyd, 

969 So.2d 868(Miss . 2007). There was sufficient summary judgment 

record evidence before the trial court to create genuine issues of 

material fact as to Thompson's status and that Lucas' negligence 

caused and/ or contributed to Thompson's injuries, medical bills and 

damages. The entry of summary judgment in Lucas' favor concluding 

Thompson was a licensee constitutes reversible error and denied 

Thompson a jury trial .. Therefore, this Court should reverse the 
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trial court's entry of summary judgment concluding Thompson was a 

licensee and remand this civil action for the presentation of the 

factual issues on negligence and comparative negligence to an 

empaneled jury. 

III. LEGAL ARGUMENTS 

1. The Standard Of Review For The Grant Of A 
Motion For Summary Judgment 

A trial court's decision to grant summary judgment is reviewed 

de novo. Bennett v. Highland Park Apartments LLC, 170 So.3d 450, 

452(1 4) (Miss.2015). Summary judgment is proper only where there 

exists no genuine issue of material fact and the moving party is 

entitled to a judgment as a matter of law. Bennett v. Highland 

Park Apartments, LLC, 170 So.3d, 450, 452 (Miss. 2015). 

2. Whether The Trial Court Properly Granted 
Summary Judgment To Lucas Based On 
Thompson's Status As A Licensee 

"In determining whether liability attaches to a landowner, the 

Court must determine ( 1) the status of the visitor, whether 

trespasser, licensee, or invitee; (2) the duty that the landowner 

owed to the visitor based on that status; and (3) whether the 

landowner breached his or her duty of care to the visitor." Olier 

v. Bailey, 164 So. 3d 982, 986 ( 110) (Miss. 2 015) . "The difference 

in classification is important; a landowner owes a much higher duty 

of care to invitees than he or she does to licensees." Id. at 

986-87 (112). An invitee is classified as a visitor who goes upon 
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the premises of another in answer to t h e expres s or implied 

invitation of the owner or occupan t for their mutual advantage . Id. 

at (114) (citing Hoffman v . Planters Gin Co . , 358 So . 2d 1008, 1011 

(Miss . 1978)). In this case, according to Thompson, she was an 

invitee because on Sunday May 12, 2013 , at the request of Lucas , 

she made Lucas an interest free loan in the amount of $20 for her 

to engage in games of chance and win a jackpot at a Greenville 

casino. Lucas asserts that Thompson ' s status was that of an 

licensee. Thompson asserts she was an invitee because she conferred 

a benefit and advantage upon Lucas, by granting her an interest 

free loan that enabled her to engage in gaming activities to 

attempt to win a jackpot and to personally experience the enjoyment 

of gaming. The facts underlying the interest free loan and 

Thompson's visit to Lucas' home for repayment of the loan are 

undisputed. A landowner owes an invitee the duty to keep the 

premises reasonably safe and when not reasonably safe to warn only 

where there is hidden danger or peril that is not in plain and open 

view. Id. at 987 (112) (citing Little ex rel . Little v. Bell, 719 

So. 2d757, 760 (116) (Miss . 1998)). 

Thompson claims the uneven, pushed up and broken concrete in 

the driveway constituted a dangerous condition on the Lucas ' 

premises. In her deposition , Lucas conceded and confessed actual 

knowledge of the condition of the driveway, but made no repairs 

over the years from 1971 to May 13, 2013. Lucas' deposition 
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testimony at R. 25-30 imputes constructive and actual notice of the 

uneven, pushed up and broken concrete in Lucas driveway. 

The Mississippi Supreme Court has abolished the 

open-and-obvious theory as an absolute defense in 

premises-liability cases . Tharp v . Bunge Corp., 641 So . 2d 20, 25 

(Miss. 1994) . Mayfield v . The Hairbender, 903 So. 2d 733 (Miss. 

2005) is applicable to the instant case . In Mayfield, the court 

applied the holding in Tharp to a similar set of facts to this 

case, where the plaintiff, Mayfield, while at the defendant's 

business, tripped on pavement that she described as "broken, 

unlevel pavement, which was pushed up, probably jutted up two 

inches over the bottom step . " Id . at 734 (13). 

In the case at bar, Lucas acknowledged the roots of the pine 

tree in her yard grew larger over the years from 1971 to May 13, 

2013 to cause the uneven, pushed up and broken concrete in her 

driveway. R. 30, deposition page 32, lines 3 - 7. As noted 

hereinabove, Lucas claims that Thompson was a licensee. On the 

other hand, Thompson claims she was an invitee because she made 

Lucas an interest free loan at the casino and Lucas invited her to 

her residence to repay the $20. 

Lucas testified that Thompson fell due to "her left foot hit 

that peak . 

she fell down 

when her foot hit that peak she stumbled and [] 

." the crack in the driveway, and the caused her 

imbalance. R. 25, page 12. In her deposition, Lucas testified that 
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the uneven, pushed up and broken concrete in her driveway caused 

Thompson to trip and lose her balance as she was heading to her 

car: 

Page 11 

13 A. And this is coming at -- this is coming up from 
14 the street, and i t was the first slab from the street . 
15 Q. Okay. Let's use Exhibit 1. That picture shows 
16 exactly where the area where she fell alright? 
17 A. This right here where she stumped her feet. 
18 Q. She stumped her feet? 
19 A. Uh-huh. When she came you asked me, and this 
20 is where she was leaving from the street right here. 
21 Q. Yes, ma'am. 
22 A. And coming up -- and this was up right here. The 
23 tree root was in that yard when I moved there. A lot of 
24 the roots came out up on top of t he ground, and it 
25 pushed it up, and this was up about like this right on 

Page 12 

1 this corner right here, and when she left my house she 
2 was going back to the street, and she was going right 
3 down by this grass right here, and I was sitting there 
4 looking out the window at her, and I was saying to 
5 mysel f -- she was jogging . She wasn't walking, she was 
6 jogging, and I said to myself, "I hope she sees this 
7 place," that little peak up there on the corner. 
8 By the time I said that to myself her left foot 
9 hit that peak . She was piled up on this grass and on 
10 this peak, and when ter foot hit that peak she stumbled, 
11 and when she fell she was down in here, right in here 
12 where it gets wide right in there, that's where she 
13 fell , and she fell kind of across it , because her back 
14 was lo my house. 
15 Q. She said that she landed on both of her knees. 
16 A. No, she didn't. 
17 Q. How did she 1 and? 
18 A. When she fell , just like I told you, she was part 
19 of the way on this and part of the way on the grass, but 
20 when she fell she fell -- I reckon when she stumbled she 
21 was trying to catch herself . She fell kind of crossway, 
22 and she went all the way on that knee, and I run out 
23 there because I was looking right at her when she fell, 
24 and I run out where she was . I hollered, and when I 
25 hollered and got up my daughter said, "What's wrong? "I 

Page 13 

1 said, "Gloria done fell. "She said, "Oh, no. She 
2 stumbled when she stepped out the door. "That's what 
3 she told me . So I imagine that's the reason she got her 
4 little jog to get her balance, and she was jogging going 
5 down side of here . 
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6 And when she fell she was part of the way ·On this 
7 concrete, and I run out there where she was , and when 
8 she rolled over she rolled on over on the driveway, and 
9 I said, "Let me help you up . " She said, "Just let me 
10 lay here a minute," and that' s what I did . I stood 
11 there. 
12 By that time my son and grandson came up, and 
13 they walked up to catch her hand. I said, "She said let 
14 her lay there," and they stood back up, and when she got 
15 ready she sat up, and they give her they hand and she 
16 pulled herself up. 
17 Q. But you saw her when her body hit the ground? 
18 A. I saw her. I was looking right at her, looking 
19 at her before she fell . I was looking at her. My 
20 daughter was sitting right in front of the door, my 
21 front door. She was sitting right in front of the door, 
22 and that's wher~ Gloria had stood ever since she been 
23 there. She stayed there about 15 minutes talking to my 
24 daughter, and I was sitting over off t o the right and on 
25 the couch, and it was a window there. 

R. 25, deposition pages 11-13. 

In viewing the facts in the light most favorable to Thompson, 

her status was that of an invitee who conferred an interest free 

loan benefit on Lucas . Therefore, this Court should reverse the 

trial court's entry of summary judgment finding Thompson was a 

licensee and remand for further proceedings, before an empaneled 

jury. 

3. Whether There Are Genuine Issues Of Material 
Fact As Thompson's Status 

In order to create invitee status, there must be a mutually 

advantageous interaction between the landowner and the invitee. 

Massey v . Tingle, 867 So.2d 235, 239( ~ 14) (Miss.2004). In Corley 

v . Evans, 835 So.2d 30, 32( ~ 4) (Miss.2003), a daughter hosted a 

crawfish boil for which she charged an admission fee on property 

that she owned jointly with her father. During the party, Carley's 

friend accidentally shot him while they were on the defendants' 
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property . Id . at 33( 1 7) . The Supreme Court held that Corley was an 

invitee as to the daughter, because the daughter charged an 

admission fee for the crawfish boil. Id . at 37( 1 22). As to the 

father, however, Corley was a licensee , because the father derived 

no benefit from the crawfish boil; he did not receive any money 

from the daughter's hosting of the crawf ish boil and was not 

involved in its promotion or staging. Id. at 39( 1 28) . Similarly, 

defendant Garner did not sponsor the party, did not attend, and did 

not receive any money from the party . The court rejected invitee 

status and Cory entered Garner's premises as a licensee . 

In this appeal, Thompson's legal status is determined by 

whether a "mutual advantage" was present in Lucas' favor. Corley, 

835 So . 2d at 37(1 21). The Mississippi Supreme Court has held that 

a visitor may be considered an invitee if she comes to the home of 

another not for business, but for the occupant's benefit . Pinnell 

v. Bates, 838 So . 2d 198, 202(1 15) (Miss.2002); see also Hall v. 

Cagle, 773 So.2d 928, 929(1 5) (Miss . 2000) (stating invitee is a 

person who goes on premises of another by express or implied 

invitation of the owner or occupant for their mutual advantage). 

The record indicates Thompson was invited by Lucas to her residence 

s.o she could repay the interest free loan Thompson conferred on hr 

at the Greenvi lle casino. 

The differences among an invitee and licensee focus on the 

owner and whether that person is receiving an advantage, or just 
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permits 

entry." 

the presence of the entrant, or 

Daulton v. Miller, 815 So.2d 1237, 

actually opposes the 

1239(1 9) (Miss. Ct. 

App . 2001). Thompson argues that she was an invitee because she 

went to Thompson ' s house to receive the repayment of the $20 

interest free loan to Lucas. 

Furthermore, the summary judgment record evidence indicates 

Lucas received a benefit from Thompson. As to status, an invitee 

is a person who goes upon the premises of another in answer to the 

express or implied invitation of the owner or occupant for their 

mutual advantage. Langford v. Mercurio, 183 So.2d 150 (Miss .1966); 

Wright v. Caffey, 239 Miss. 470, 123 So . 2d 841 (1960). The general 

and well-recognized rule in Mississippi is that an invitee is a 

person who goes upon the premises of another in answer to the 

express or implied invitation of the owner or occupant for their 

mutual advantage. Lucas v. Buddy Jones Ford. Lincoln, Mercury Inc . , 

518 So.2d 646, 647 (Miss.1988); Adams v. Fred's Dollar Store, 497 

So.2d 1097, 1100 (Miss.1986); Holley v. International Paper Co., 

497 So.2d 819, 820 (Miss.1986); Lucas v. Miss . Housing Authority, 

No. 8, 441 So.2d 101, 103 (Miss.1983); Hoffman v. Planters Gin Co .• 

Inc., 358 So . 2d 1008, 1011 (Miss.1978); Nowell v. Harris, 219 Miss . 

363, 68 So . 2d 464, 467 (1953). 

There was an economic benefit, realized or potential, gained 

by Lucas in the present case . Thompson was an invitee because she 

conferred an interest free loan on Lucas . Therefore, there is a 
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benefit and advantage to Lucas and invitee status is established on 

the part of Thompson. In order to create invitee status, there must 

be a mutually advantag·eous interaction between the landowner and 

the invitee. Massey v. Tingle, 

(Miss.2004). 

867 So.2d 235, 239(1 14) 

The Mississippi Supreme Court has held that a visitor may be 

considered an invitee if she comes to the home of another not for 

business, but for the occupant's benefit. Pinnell v. Bates, 838 

So . 2d 198, 202(~ 15) (Miss.2002); see also Hall v. Cagle, 773 So.2d 

928, 929(~ 5) (Miss.2000) (stating invitee is a person who goes on 

premises of another by express or implied invitation of the owner 

or occupant for their mutual advantage) . The summary judgment 

record evidence indicates Thompson was invited by Lucas so she 

could repay her the $20 interest free loan. When circumstances 

surrounding the victim's purpose on the property are in dispute, 

status will be a fact question for a jury to decide. Little by 

Little v . Bell, 719 So.2d 757, 760 (~ 17) (Miss.1998). But where 

there are no factual disputes, status is a question of law for the 

trial court's determination. An invitee is one who "enters the 

premises of another in answer to the express or implied invitation 

of the owner or occupant for their mutual advantage." Sharlow v. 

Raybourn, 135 So.3d 238, 241 (~ 10) (Miss.Ct.App.2014) (quoting 

Corley, 835 So.2d at 37 (~ 21)) . Therefore, since there was a. 

benefit exchanged by Thompson to Lucas, her status to be classified 
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as an invitee. 

An invitee is one who enters the premises of another in answer 

to the express or implied invitation of the owner or occupant for 

their mutual advantage. See Massey v. Tingle, 867 So.2d 235, 239 (~ 

13) (Miss.2004). There must be a mutual benefit exchanged by the 

injured party and the landowner for the injured party's status to 

be classified as an invitee. As to status, an invitee is a person 

who goes upon the premises of another in answer to the express or 

implied invitation of the owner or occupant for their mutual 

advantage." Hoffman, 358 So. 2d at 1011 (emphasis added) (citations 

omitted) . 

Accordingl y, the determination of Thompson status upon Lucas 

property is a disputed issue of fact to be decided by an empaneled 

jury. Accordingly, the trial judge's determination concerning 

Thompson's status as a licensee should be reversed and summary 

judgment was inappropriate, under the disputed facts. 

IV. Conclusion 

For the foregoing reasons and based on the authorities cited, 

the trial court improperly granted summary judgment to Lucas on 

the issue of Thompson's status; alternatively, there are genuine 

issues of material fact as Thompson's status on Lucas' property and 

this civil action should be remanded for a jury trial before an 

empaneled jury. 

SO BRIEFED, this the 16ch day of June, 2016. 
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