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COME NOW the Appellants, Brandon Smith and Kimberly Smith, husband and wife, by

counsel, and file their Petition for Writ of Certiorari, pursuant to Rule 17, M.R.A.P. urging 

this Court to review the Opinion of the Court of Appeals issued on March 1, 2016.

           Introduction:  In Smith v. Martin, No. 2014-CA-040-COA (March 1, 2016), the Court of

Appeals affirmed the judgment of the Chancery Court of Yazoo County awarding Mr. and Mrs.

Milton Martin visitation with the Smiths’ children.  Cliff and Hank are grandchildren of the Martins

through their late son, Marty Martin, who was married to Kimberly from 1996 until they divorced

in 2003.  Five years later, Marty committed suicide in February, 2008.  Kimberly married Brandon

Smith later in 2008.  In 2010, Brandon adopted Kimberly’s sons.  Both before and after the adoption,

Mr. and Mrs. Smith allowed the Martins frequent and generous visiting privileges with the boys at

the Martins’ house.  In 2011, the Smiths revoked permission upon discovering that the Martins had

been telling the children distorted family history, teaching them falsehoods about the law of

adoption, and vying for the children’s loyalty once each boy came of age to decide for himself 

which family’s name to claim as his own last name.

Neither Judge Maxwell nor Judge Greenlee rendered an opinion on this appeal when it was

before the Court of Appeals. See Exhibit A attached.  Judge Maxwell sat on the three-judge panel

to hear oral argument (Dec. 2, 2015), but was appointed to the Supreme Court before he could

participate in deciding this case.  Judge Greenlee took no part at all.  Judge James recused herself.

The rest of the Court of Appeals overlooked crucial facts and misapprehended substantial

points of law in affirming the trial court’s findings.  See the Motion for Rehearing, attached as

Exhibit B.  That motion was denied on August 23, 2016.  See Exhibit C attached.  Brandon and

Kimberly Smith now seek review by this Court to resolve six substantial questions of law raised

on appeal, two of which are argued next herein.

Key:  Grandparent visitation is often abbreviated as “GPV.”  “Cliff” and “Hank” are pseudonyms

given to the two sons of Mr. and Mrs. Smith with whom the Martins sought grandparent visit-

ation. “Visits” take place by permission of the parent(s).  “Visitation” occurs by order of a court.
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A. By Failing to Recognize that Chancellor Goree Expected the Wrong Party to 

Carry the Burden Of Proof, the Court of Appeals’ Opinion Conflicts with 

the Decision of the United States Supreme Court in Troxel v. Granville.

“In determining grandparent visitation, a trial court may not presume that grandparent

visitation is in a child’s best interests . . . .  The burden of proof is upon the grandparents to show

such visitation is in the child’s best interests.”  Kansas Dept. of Social & Rehab. Serv. v. Paillet, 16

P.3d 962, 965 (Kan. 2001).  The following Mississippi decisions agree.

Generally, it is true that “contact with extended family may be of great benefit to a child.”

Givens v. Nicholson, 878 So.2d 1073 at 1077 (¶19) (Miss. App. 2004).  Yet, in the absence of

particularized “evidence concerning the grandparents” and “testimony regarding the grandparents’

fitness, character, home life, emotional ties to the child, employment . . . [and] their desire to care

for the child,” a trial court is not permitted to presume that contact with a particular set of

grandparents will be beneficial to the child.  Id., at 1077 (¶18).  Because a chancellor presumed that

the child should “maintain ties with his” paternal grandparents and stay with them whether his

divorced father was present or absent (id., at 1075 (¶11)), the Court of Appeals had to reverse that

part of an order which required the divorced mother to surrender her son once a month to the

grandparents.  Id., at 1077 (¶18).

None of the Martin v. Coop factors can be assumed to point in favor of the grandparents.

Morgan v. West, 812 So.2d 987 (Miss. 2002). Their home is not presumed to be suitable.  Id., at 993

(¶17). Grandparents are not presumed to be morally fit.  Id., at 993 (¶¶18 –19). Grandparents bear

the burden of proof as to each factor.  In Morgan, the Supreme Court reversed the chancellor’s award

of visitation because the record contained inadequate evidence that the Martin factors favored the

grandparents.  Morgan, 812 So.2d at 993 (¶¶17 –19) and 994 (¶27). 

Givens and Morgan implicitly held that the burden of proof rests upon the grandparents.  But,



     In re Custody of Smith, 137 Wash.2d 1, 969 P.2d 21 (1998), aff’d on narrower grounds by1

Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000).

    Troxel, 530 U.S. 57 (2000).2
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in the trial below, the chancellor expected the parents to prove that visitation with the grandparents

would not be in the best interests of the children.  The chancellor interrupted the parents’ trial lawyer

(on cross-examination) to announce: “I want to hear if there’s any reason for which I ought not to

allow these grandparents to visit.”  R.E.34; Tr 55, L. 5.  When it was the parents’ turn to present their

case in chief, the chancellor again instructed the parents’ lawyer: “[H]opefully the questions that

you’re going to ask her [Kimberly Smith] is going to line up with the burden of proof that . . . the

specific Codes require your proof to engender and support.”  R.E.38; Tr 245, L. 6.  The chancellor

placed on the parents the burden of proving why the court “ought not to” grant visitation.  R.E.34;

Tr 55, L. 5.

On appeal as of right, the Court of Appeals failed to recognize that Chancellor Goree placed

the burden of proof on the wrong party.  Yet, the chancellor’s error duplicates an error that required

reversal of the trial court’s award of grandparent visitation in Troxel v. Granville, 530 U.S. 57, 120

S.Ct. 2054, 147 L.Ed.2d 49 (2000).  The trial judge in Washington state who was reversed on appeal

by both the Washington Supreme Court  and the United States Supreme Court , told the parties in1 2

the courtroom, "I think [visitation with the Troxels] would be in the best interest of the children and

I haven't been shown it is not in [the] best interest of the children."     Verbatim Report of

Proceedings in In re Troxel, No. 93-3-00650-7 (Wash. Super. Ct., Dec. 14, 19, 1994), p. 214. 

The United States Supreme Court quoted that excerpt from the trial court’s bench ruling (and

supplied the words in brackets) because the high Court recognized that the trial court had placed the

burden of proof on the wrong party: “In effect, the judge placed on Granville, the fit custodial parent,

the burden of disproving that visitation would be in the best interest of her daughters.” Troxel,    
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530 U.S. at 69.

Though the Court of Appeals in the present case missed this error, four members of an evenly

divided Mississippi Supreme Court have previously noted the possibility of such an error occurring

in GPV cases: They quoted the same passage from Troxel that identifies the defective starting point

when a trial court’s default position is to award visitation to grandparents who ask for it unless the

parents show sufficient reason why the court ought not to allow the grandparents to visit.  Woodell

v. Parker, 860 So.2d 781, 795 (¶51) (Miss. 2003) (Carlson, J., dissenting, joined by three justices,

leaving the Court split 4 to 4).

Placing the burden of proof on the wrong party was neither an error committed, nor an issue

presented, in Woodell v. Parker, else, a strong majority of the Court would surely have reversed the

award.  But in the case at bar, where the chancellor expected the parents to disprove that visitation

would be in the best interest of their sons, your Appellants have every prospect of garnering more

than four votes to reverse the chancellor’s award of visitation to the Martins. 

Mis-placing the burden of proof defined which party had to climb the mountain.  That error

(Issue V) went hand in hand with the error (Issue IV) of imposing an artificial legal standard, which

defined how tall a mountain must be climbed.

B. In Upholding the trial court’s Requirement that the Parent’s Proof Meet a

Legal Standard of Showing that the Grandparents Were Either Incapable of

Exercising Visitation or Would Pose a Threat to the Children, the Court 

of Appeals’ Opinion Conflicts with the Decision of the United States 

Supreme Court in Troxel v. Granville and with Miss. Code § 93-16-5.

The Court of Appeals in ¶¶34– 35 of its Opinion accurately repeated the Smiths’ contentions,

but did not repeat the chancellor’s declarations that give rise to the Fourth and the Fifth Issues

Presented.  Addressing the parents’ lawyer, the trial court declared the legal standard their evidence

must meet or the elements they must prove – in her court:
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“But unless you can show me how it’s going to make them incapable of exercising

grandparent visitation, it’s a waste of my time.   . . .  But . . . you got [to] show me that it

interferes with their ability to be grandparents and have grandparent visitation.  That’s what

I’m looking for. 
 . . .  
“But I’m just explaining to you that I’m about to – you’re getting near the end of my

patience because I want you to tie together to whether they are incapable of visiting 

with the children because of some emotional [or] mental problem that they have.”  

R.E.35 –36; Tr 113 –14;  Tr 114, L. 15.  That was the judge’s first standard that the proof must meet.

Later, the trial court articulated an alternative standard:

“I want you to keep it relevant.  We’re going to finish this trial today, and I’m going [to]

hear those things that will give me . . . a basis for which I could say either these people pose

a threat to the child . . . or that they don’t. . . .  I want to hear what will help me make a

decision today as to whether these people pose a threat to these children.”

R.E.37; Tr 164, L. 7 – 17.  Unless the parents could show that the grandparents (a) were incapable

of exercising visitation (Tr 113 –14), or (b) posed a threat to the children (Tr 164), the chancellor

was going to grant visitation.

Again, the error committed by the chancellor is similar to one made by the trial judge who

was reversed in Troxel.  The Washington state Superior Court judge declared:

"I think in most situations a commonsensical approach [is that] it is normally in the best

interest of the children to spend quality time with the grandparent, unless . . . there are some

issues or problems involved wherein the grandparents – their lifestyles – are going to

impact adversely upon the children." 

Verbatim Report of Proceedings in In re Troxel, No. 93-3-00650-7 (Wash. Super. Ct., Dec. 14, 19,

1994), p. 213.  (Bracketed words inserted by the U.S. Supreme Court.)

That heightened legal standard was condemned by the United States Supreme Court: “The

judge's comments suggest that he presumed the grandparents' request should be granted unless the

children would be ‘impact[ed] adversely.’"  Troxel, 530 U.S. at 69, 120 S.Ct. at 2062.

In the instant case, the chancellor raised the legal standard that the evidence must meet if



    Likewise, §93-16-5 supplies part of the legal standard that grandparents’ evidence must meet3

under subsection (2) of §93-16-3, as well.
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anyone hoped to avert an award of visitation to eligible grandparents.  The actual legal standard for

§93-16-3(1) cases  is found in Miss. Code §93-16-5: Grandparents must show that court-ordered3

visitation “would be in the best interest of the child.”  However, to compound her error of placing

the burden of proof upon the parents, the chancellor demanded that the parents’ evidence surpass

merely disproving that grandparent visitation would be in the best interests of the children, and that

their evidence meet a higher standard of proving that the grandparents either were incapable of

hosting the children for visits or would pose a threat to the children.  The chancellor’s legal standard

was higher and narrower than the one specified in the Grandparent Visitation Act. 

C. Is a Chancellor’s Discretion so Broad, and the Scope of Appellate Review so

Constricted, that Chancellors may Invert the Sequence of Events, and Attribute

Children’s Actions to a Cause that Did Not Exist at the Time of their Actions?

Rational jurisprudence is a fundamental issue of broad public importance.  It is fundamental

to justice.  It is important to the public at large. “Irrationality in the law is a source of public

disrespect.” Tideway Oil Programs, Inc. v. Serio, 431 So.2d 454, 467 (Miss. 1983).  Irrational

jurisprudence, though, was handed to parents in the chancellor’s final judgment.

To show that revoking visiting privileges was a reasonable denial, both Kimberly and

Brandon Smith gave evidence that their children began being less respectful and more disobedient

during the first few days home after staying at the Martins’ house.  Tr 165; Tr 180, L.23.  Two

examples:  • Neither son would be in the mood to show the customary courtesies of answering “Yes,

Sir” when asked a question or given an instruction, and of bidding their parents “Good Night” as

they went to bed.  Tr 259, L.9.  • While conversing with Kimberly on his grandmother’s telephone

at his grandmother’s house, Cliff hung the phone up on his mother.  Tr 215; Tr 175, L.18.  (On both

scores, this testimony was uncontradicted.)



7

These and other out-of-character behaviors followed visits to the Martins’ house or occurred

during a visit.  Visits had not yet ended.  But the Chancellor found that “the children . . . are acting

out in response to their parents severing the relationship between the grandparents and

Grandchildren.”  Order, R.E. 17.  Though visits had not been terminated, the Chancellor found that

termination was the cause of the children’s ‘acting out.’   (Issue VII)

Disposing of this error by claiming that “substantial credible evidence . . . support[s] the

chancellor’s findings” – as the Court of Appeals did at slip op. 19 (¶42) – ignored the fact that every

instance of a child “acting out” that the chancellor recited in her closing remarks and in her Order

transpired before, not after, the parents terminated visits.  Cause and effect do not work that way.

D. In Affirming the Chancellor’s Invented Theory of the Case, the Court 

of Appeals’ Decision Conflicts with Decisions of the State and Federal Supreme

Courts which Uphold the Legal Presumption that Parents Act for the Best

Interest of their Child, and Conflicts with the Standard of Appellate Review

that Affirms Findings Only If Supported by Substantial Evidence. 

After the trial was finished and the record was closed, Mr. and Mrs. Smith found themselves

accused of having terminated the Martins’ visits to punish their son for telling Geneva Martin about

being disciplined at home by Brandon.  The record is devoid of any evidentiary basis for this judicial

accusation.  The accusation first appeared in a judicial order; it arrived as a conviction of guilt.  The

chancellor found that the Smiths ended the grandparents’ visiting privileges to “show[] [Cliff] that

telling what goes on in their home carries a severe penalty.”  Order Awarding Visitation, R.E. 21;

CP 423.  The chancellor cast the parents’ decision as “bann[ing] the children from any free access

to their grandparents,” (rather than banning the grandparents from having free access to the children

through unsupervised visits).   The chancellor attributed the parents’ decision to a “reaction” to

Geneva informing Kimberly that Cliff claimed he was being mistreated by Brandon.  Order, R.E.

21.  The Order continued, “Consequently, she [Kimberly] may never be made aware of any pain this
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child may be feeling because, if it is not what she wants to hear, he will be punished.”  R.E. 21. 

The only reasons in evidence for revoking permission were of this nature: The Martins were

not “supporting us [Mr. and Mrs. Smith] in the adoption” (Tr 169);  Mrs. Martin was devoting

“inordinate amounts of time” to mourn her son though three years had elapsed since his death (Tr

171 and Tr 211); The grandmother and aunt showed disrespect to the man of the house (Mr. Martin)

in front of the Smith boys (Tr 171, L.17); And the boys were hearing conversation from their

grandparents that corroded the children’s readiness to honor their father and their mother (passim),

as detailed under Issue II (quoting eight examples from proffered testimony and two examples

received into evidence).

No testimony from either Mr. or Mrs. Martin or any of their witnesses ever claimed that the

parents ended visits to punish Cliff.  No testimony from the Smiths suggested they had a punitive

motive against Cliff or Hank.  No evidence offered by either side can be located to support the

chancellor’s finding that the parents ended visits to penalize their own son. 

The first mention of such a motive anywhere in the record appeared in the chancellor’s final

judgment.  When Kimberly and Brandon took the witness stand, they were unaware that they might

be under suspicion of having ended visits to teach their own son a lesson.  They had no notice of a

need to defend against such a charge.  Their attorney saw no need to elicit a denial from them of such

a motive.  Therefore, to affirm the chancellor’s findings conflicts with elementary due process.

Game and Fish Comm’n v. Marlar, 206 So.2d 628 at 631 (Miss. 1968). 

The decision below – upholding the chancellor’s uncharitable assumption unsupported by

any evidence – also flies in the face of the ancient legal presumption that “parents will love their

children most and will care for them most wisely.”  Simpson v. Rast, 258 So.2d 233, 236 (Miss.

1972). Accord, In re Adoption of J.J.G, 736 So.2d 1037 at 1040 (¶19) (Miss. 1999);  Parham v. J.

R., 442 U.S. 584 at 602, 99 S. Ct. 2493 at 2504, 61 L. Ed.2d 101 at 118 (1979).  This legal
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presumption exists to prevent the sort of fabricated motivations the chancellor assumed the parents

to be guilty of in her Order.

Even if the scope of appellate review is limited to the “substantial evidence / manifest error

rule,” the judgment below must be reversed because the complete absence of evidence on the point

means there is no “substantial credible evidence in the record” to support the imaginary motive

imputed to the parents by the chancellor.  Slip Op. at 9 (¶17); Brown v. Yates, 68 So.3d 758 at 761

(¶15) (Miss.App. 2011).

One part of Issue VI asks: Is appellate review so limited and perfunctory that a chancellor

can invent a bad motive, impute it to the parents, charge them with the motive for the first time after

the trial is over, and convict them of harboring that motive by finding it to be so in her final

judgment – in the absence of any evidence or even an allegation to that effect?

E. The Scope of Appellate Review Ignores Differences between Domestic Relations

Cases and Grandparent-Visitation Cases, and Reneges on Assurances Made by 

the Supreme Court in Zeman v. Stanford.

In divorce, separate maintenance, and paternity litigation between competing parents,

chancellors enjoy broad discretion and wide latitude in arranging custody and visitation.  In those

domestic relations cases, the scope of appellate review can be limited because the constitutional

rights and legal presumptions belonging to one parent are offset by the rights and legal presumptions

belonging to the other parent.  Each party enters court on an equal footing.

But in grandparent-visitation cases, the constitutionally protected right of parents is at stake.

Troxel, 530 U.S. at 65.  (For the Smiths, it is not merely a territorial control of custody; It is their

right and duty as parents to cultivate their children’s character.  See, Rowan v. Post Office Dept.,

397 U.S. 728 at 730 n.1 and at 738 (1970);  Ginsberg v. New York, 390 U.S. 629, 639 (1968).)  

Mississippi’s appellate courts in GPV cases, however, are borrowing the limited scope of

appellate review employed in battles between competing parents.  Before affirming Chancellor



  Both in the case at bar and in Walley v. Pierce, 86 So.3d 918, 920(¶8) (Miss.App. 2011) (affir-4

ming GPV award), the Court cited a divorce case, Henderson v. Henderson, 757 So.2d 285 (Miss. 2000),
as authority to limit its scope of review. See, Brown v. Yates, 68 So.3d 758 at 761(¶15) (Miss.App. 2011)
(scope of appellate review was limited the same as it is in all “domestic relations cases,” citing divorce
cases); Rose v. Upshaw, 69 So.3d 74 (Miss.App. 2011) (modification of GPV; scope of review borrowed
from three divorce cases and a visitation dispute between separated spouses. Id., at 77 (¶11) and 79 (¶19).
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Goree’s award of visitation, the Court of Appeals invoked the familiar rule that “Chancellors are

afforded wide latitude in fashioning equitable remedies in domestic relations matters. . . .” 

Slip Op. at 9 (¶17).   This lumps GPV cases in together with cases between estranged parents. 4

Constricting appellate review of GPV cases to the same limited scope employed in divorce

cases began in Settle v. Galloway, 682 So.2d 1032, 1033 (Miss. 1996)  – prior to Troxel v. Granville

– and without any analysis of whether the legal presumption and the constitutional dimension of

parental rights that are in jeopardy in GPV cases allow for such a limited scope of review.  

When united parents fend off an intrusion by a third party such as a grandparent, their insight,

intuition, and inside information, along with their natural affection, concern to cultivate character,

and ambitions for their child’s future, are presumed to yield decisions made in the best interest of

their offspring.  Guardianship of Faust, 239 Miss. 299,  123 So.2d 218, 220 (1960).

A limited scope of appellate review, when applied to GPV cases, undercuts the legal

presumption and the constitutional protection of parental decisions;  reneges on the assurances to all

Mississippi parents the Supreme Court made in Zeman v. Stanford, 789 So.2d 798 at 803 (¶18)

(Miss. 2001), to justify upholding the GPV statute as constitutional; erases the difference between

competing parents and united parents (or a sole surviving parent); and erases the distinction between

one family that splits apart and two families where the first brings suit against the second family.

The guarantees made in Zeman will be dishonored often unless an appellate court exercises rigorous

review and maintains vigilant oversight. 

Appellants pray that the chancellor’s award will be reversed and rendered, with all costs

taxed to the Appellees.    Respectfully submitted, this  20   day of September, 2016,th
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