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Statement of the Issues 

 The issues as restated by the Appellee pursuant to MRAP 28(b): 

I.    The Jury Found the Suit Was Timely Filed. 
 
II. The Jury Found the Designs Were Defective. 
 
III. The Jury Found AO Failed to Warn. 
 
IV. The Jury Found AO’s Masks Caused Mr. Rankin Harm. 
 
V. The Jury Found Mr. Rankin’s Damages Were Caused by Silica Exposure. 
 
VI. The Venue Was Fair and Impartial. 
 
VII. The Verdict Was Based on Reasonable Evidence. 
 

Statement of the Case 

 This case is about a man who worked for three decades as a construction worker.  Robert 

Rankin sandblasted and jackhammered concrete.  He used two different respirator masks sold by 

American Optical.  For decades, Robert worked in clouds of the sandy dust from sandblasting 

and jackhammering, coming home so dusty and filthy that his wife had to wash his clothes 

separate from the rest of his family.   

 Scientists have determined that when sand is fed through a sandblaster and hits hard 

surfaces, it is crushed into a fine dust that could be inhaled into the lungs.  Likewise, 

jackhammering concrete can release this fine dust.  This respirable silica is colorless, odorless, 

and so small that it was invisible.  Breathing it in could also scar the lungs to the point where 

they no longer worked—resulting in the incurable, irreversible, and fatal disease of silicosis.   

 While some respirators can safeguard a worker from breathing in the dust, the masks 

made by AO had seven flaws that would cause them to “leak,” resulting in Robert being dosed 

again and again with the deadly dust.   
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 After his years of exposure, Robert’s doctors concluded he had silicosis.  He filed suit 

against AO for its defective masks, as they failed to keep him safe even though they had said 

they would.  AO had never issued a warning that its masks should not be used around 

sandblasting, and even violated its own internal directive to “tag” each mask with a warning.   

 At trial, the jury heard from the company’s representative, who admitted that the 

company did not put safety first when making its respirator masks—but instead wanted to force 

its way into a competitive marketplace.  AO’s representative confessed that there were multiple 

alternative designs that could have been used on the masks Robert used.  Experts testified that 

Robert was certainly exposed to high levels of the deadly respirable silica in the years he 

sandblasted and jackhammered while using the supposed “safety” products made by AO.   

 At trial, and after hearing how AO’s masks were defective and had failed to protect 

Robert, the jury found in the man’s favor.  The company appealed. 

Statement Regarding Oral Argument 

 Despite the blizzard of claims raised by American Optical, they are basic questions which 

are easily resolved by well-settled law.  This case does not merit oral argument. 

Statement of Assignment 

 As there are no qualifying reasons for assignment under either MRAP 16(a) or (b), the 

Appellee does not assert a position on assignment.   

Relevant Facts 

 Respirable silica could destroy a worker’s lungs. 

 To understand this case, one must first understand the core point that certain types of dust 

can harm human organs, especially when inhaled.  As Dr. Steven Haber explained at trial, 

silicosis is a “pneumoconiosis,” or a “dust disease of the lung.” 66:212.  For “when you breathe 

in these dusts, certain dusts like silica can cause a reaction to the lung.” 66:212.   “The most 
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common reaction is going to be scar tissue or fibrosis and it scars in what we call the interstitial 

or tissue part of the lung,” and when the disease is caused by silica, it is called silicosis.  66:212.   

 Dr. Haber, who testified for Mr. Rankin, is a medical doctor who specializes in lung 

diseases, and board certified in internal medicine as well as board certified in pulmonology, or 

diseases of the lung.  66:199-201.  Dr. Haber is also a “B-Reader,” the type of medical expert 

who has the level of special training required to diagnose silicosis.  66:202-03.   

 The expert detailed that normally silica, or sand, might be too large to inhale—but when 

it is shattered into smaller pieces through sandblasting or jackhammering or other activities 

performed by construction workers, it can pass into the body.  66:215.  This shattered, smaller 

particle is called respirable silica.  66:215.  It was “common knowledge in medicine that when 

you break up and disrupt materials that have – contain crystalline silica, like sawing, 

jackhammering, grinding, drilling, chipping, blasting, it breaks these particles into the air and it 

causes small invisible particles to become airborne in high concentration.” 66:216. 

 As Dr. Haber described, “there are hundreds of people that die from silicosis 

every year here in the United States,” and the Centers for Disease Control “has said there’s over 

a million U.S. workers at risk for getting it.” 66:215.   

 Ultimately, silicosis is “from breathing in the crystalline silica, and then the body’s 

reaction to that toxin in the lung is to cause scar issue or fibrosis.” 66:212.  Silicosis is 

incurable—“It’s progressive and it can lead to severe disability and can lead to death.” 66:212.  

“[S]ilicosis is disabling, it can be a fatal disease, and it’s caused by breathing in these silica 

particles that are very small and get into the lungs.” 66:214. 

 According to another expert, every time a person is exposed to respirable silica, it could 

raise their risks of getting the deadly disease.  68:544.  Dr. Vernon Rose is a civil engineer, 

environmental engineer, and certified industrial hygienist who testified for Mr. Rankin.  68:532-
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34.  Dr. Rose described the “dose response” aspect of silicosis.  68:544.  “[D]ose response 

simply means that the more you are exposed, the worse the response.” 68:544.    

 In terms of silicosis, “Dose response means that that the more that exposure takes place, 

inhale, ingested or through the skin or what have you, that you take into your body, the more 

serious response, in this case a disease or injury, is likely to take place.” 68:544-45.  While every 

individual was different, in general “the more you take in, the more harm you can expect.” 

68:545.   

 No matter how small the dose of respirable silica, it could worsen the overall response 

from the individual.  68:545.  As a result, even exposure to respirable silica at low levels could 

be harmful. 68:546.    

 “AO puts fresh air right in your pocket.” 

 While respirable silica can be deadly, as Doctors Haber and Rose both described, it was 

an inevitable result in the construction industry when jackhammering concrete and sandblasting.  

66:216, 68:547.  As a result, companies began to sell products to safeguard workers from these 

known harms—or at least market the illusion of greater safety. 

 One company was American Optical.  AO made several types of gear for workers called 

respirators, or masks. P31:2.1  In the 1970s, AO was specifically trying to develop a mask that 

was disposable or single-use. P:31:2.   

 However, to provide reasonable protection from respirable silica, masks needed to 

actually fit the face of the worker wearing it, in order to create a seal around the face. P31:9.  If 

                                                 
1 This citation refers to Plaintiff’s ID Exhibit P-31, deposition of Mr. Zdrok, at page 9, located in one of 
the large manila envelopes contained with the Record.  During trial, the jury was played the recorded 
sworn testimony of two witnesses—AO’s corporate representative Joseph Zdrok and Mr. Rankin.  As this 
recorded testimony was on video, transcriptions of the testimony were separately added for identification 
purposes to the Record.   
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the mask did not fit the face right, even if the filter itself could have worked, it could leak 

harmful substances around the sides. 69:613. 

 In 1971, AO had recognized that it needed to directly warn workers about the dangers of 

making sure a mask actually was sealed onto their face.  P31:12; P17.2  An internal 

memorandum to “All Safety Division Personnel” indicated that the company would attach a 

warning “to the headband of each respirator.” P17.  This complied with governmental 

regulations and the company “feel[s] that this type of warning will provide the ultimate user of 

the respirator with information they should have to properly use the device.” P17.     

 In 1974, just three years after that memo, AO promoted an employee named Joseph 

Zdrok to the position of product development manager for respiratory protection.  P31:2.  While 

he had worked at that company since 1958, Mr. Zdrok had never worked in respiratory 

protection until that year.  P31:2.  He did not have a background in respiratory training, and had 

not studied safety principles of respiratory protection.  P31:2. 

 Yet Mr. Zdrok was the one put in charge of AO’s drive to create a single-use mask. 

P31:2-3.  The result was the R1050, which AO dubbed the “Dust-Demon.” P10, P19.  The 1050 

first went to market in 1976.  P31:6, 67:408.  On the 1050’s behalf, AO deployed a cartoon devil 

in marketing materials, trumpeting “Meet the fresh-air fiend.” P19.  The company emblazoned 

the cartoon devil in red on the front of the mask, along with a large “AO” logo.  P10 at 6. 

 One ad touted that the 1050 was “The foldable disposable dust mask that fits the pocket 

as well as the face.” P19.  The portability of the 1050 was a big bragging point, the pitch being 

“Can be folded and carried in wearer’s pocket when not in use.” P19 at 1.  AO represented that 

the mask was lightweight but still powerful protection for workers:  “They’re always protected, 

because there’s no need to remove the mask to talk.” P19 at 3 (emphasis by AO).  

                                                 
2 Exhibit P17, American Optical Memorandum to All Safety Division Personnel, 1971 (located in manila 
folders with Record).  
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 “AO puts fresh air right in your pocket” announced one advertisement.  P10.  “Use it all 

day . . . then throw it away” was another motto. P10.  AO specifically marketed the 1050 as 

protecting against “pneumoconiosis and fibrosis-producing dusts, including—but not limited 

to—aluminum, asbestos, coal, flour, iron ore, and free silica.” P19 at 2.   

 AO repeatedly emphasized that the 1050 could “be folded and carried in the worker’s 

shirt pocket when not in use . . . a convenient feature that assures worker acceptance.” P10 at 2.  

In a company magazine, Mr. Zdrok continued to boast about the 1050’s ability to be folded and 

put into a shirt pocket.  P14 at 2.  Even though the mask only lasted a day, according to Mr. 

Zdrok it was still great for “coal and iron mines, textile mills and foundries, all of which generate 

heavy amounts of pneumoconiosis and fibrosis producing dusts.” P14 at 2. 

 AO wanted to be competitive in the mask market, and wanted to compete with popular 

masks manufactured by 3M.  P31:18.  As a result, it made its own version of that mask, called 

the 1010.  P31:18.  The 1010 went to market in 1985.  67:408.  Unlike the 1050, AO did not 

really make the 1010—instead, a company called Gerson manufactured the 1010 and AO simply 

relabeled them. P31:18. 

 There was one important difference between when Gerson sold the mask and when AO 

sold it:  Gerson included a safety warning on their box.  P31:22.   AO did not.  P31:22. 

 Safety had very little to do with it. 

 Years after AO’s 1050 and 1010 were no longer on the market, company representative 

Joseph Zdrok would admit that safety was not the point of the masks; it was making money for 

AO.  P31:19.  These stunning admissions occurred in his deposition: 

Q. And you’ve testified before that safety had very little to do with American 
 Optical’s decision to enter into the respiratory market with AO 1010, 
 correct? 
 . . .  
 Could you answer my question first? You testified that safety had very 
 little to do with it-- 
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A.  That’s correct. 
Q.  -- didn’t you? 
A.  Yes, I did. 
 
Q.  And the reason being is you wanted a competitive product to compete 
 head to head with [3M’s] 8710, didn't you? 
A.  Yes, I did. 

 
P31:19 (emphasis added).   

 Faced with the reality that AO was trying to compete in a marketplace, not make workers 

safer, it is not shocking that it did not test the products heavily before going to market.  “We 

didn’t test the penetration level, no,” Mr. Zdrok testified—referring to whether foreign materials 

could breach the 1010 or 1050.  P31:27.   

 Mr. Zdrok also admitted that he did not know the efficiency of the mask when used in the 

real world:  “Yeah.  No, I don’t.”  P31:27.  Mr. Zdrok further conceded that he did not do any 

tests himself.  P31:32.  AO also did not do workplace tests on the masks’ actual protective 

capacity.  P31:32. 

 Just as Mr. Zdrok had admitted that AO put worker’s safety after marketplace 

competiveness, he admitted testifying in 1992 that testing was cut because the company did not 

want to spend the money.  P31:33.  This startling admission occurred in his deposition: 

 Q.  And why didn’t American Optical do any workplace protection factor  
  tests? 
 
 A.  Well, you just pointed to one of the reasons right there, the rest of the  
  testimony.  Because we didn't have the proper protocol. We didn't  

  have the resources. 

 

P31:33 (emphasis added).  Mr. Zdrok tried to back off his older confession by saying there were 

other reasons, but when confronted with his prior sworn testimony, shrugged “Well, I got 

smarter since then, so now I’m saying what I’m saying.” P31:33.   
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 Even though Mr. Zdrok’s excuse why AO did not do testing was that it “didn’t have the 

resources,” he later conceded that AO sold millions of masks.  P31:34.  “They always had 

money,” Mr. Zdrok said of AO.  P31:35.  Mr. Zdrok admitted that the money simply was not put 

towards safety testing for workers: 

Q. Well, they didn’t put any resources in doing workplace testing, did they? 
Q. Did they? 
A. No. 

 
P31:35 (emphasis added). 
 

 The Seven Deadly Defects of the Dust-Demon. 

 Astonishingly, the very features that AO bragged about in the “Dust-Demon” were 

exactly what experts would later say were its worst failures.  During trial, the industrial hygienist 

Darrell Bevis testified for Mr. Rankin.  67:353-54.  He explained that to be effective, a respirator 

has to actually fit the “unique facial characteristics” of a worker.  67:361.   

 There were seven reasons AO’s 1050 respirator could not fulfill that critical role.  67:368.  

First, the mask was made out of paper, and the expert opined “you simply can't get a dust-type 

seal to the face with any mask made of paper.” 67:368. 

 Second, the non-adjustable straps of the 1050 meant that a worker could not get it to seal 

correctly to their face.  67:369. 

 Third, the 1050 mask used metal bands in order to achieve fit, but “most of these really 

don't form easily or properly,” and could bend in unpredictable ways, causing leaks. 67:369. 

 Fourth, a worker could not do a fit test to their face with the 1050. 67:370.  

 Fifth, a worker could not check to see if the mask were correctly sealed on their face. 

67:370.   

 Sixth, the mask lacked an exhalation valve, meaning that moisture could build up when 

workers wore the mask and breathed on it.  67:371.  This could cause “additional leakage around 
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the seal and in some models actually causing the mask to move in and out as one breathes 

through it.” 67:371. 

 Seventh, and last, the Dust-Demon’s vaunted “foldability” doomed it from the outset, as 

it would crush the mask in ways that made it difficult to later seal it to the face.  67:376.  The 

industrial hygienist explained that once a mask “has been used in the workplace, it is 

contaminated,” and it was nonsensical to then “put that contaminant in your pocket.” 67:376.  

Importantly, when AO described how the mask could be folded, “they don’t tell them how to 

fold it. I have found people folding them this way and sticking them in their pocket. Now, that is 

damaging to the respirator.” 67:376.  

 These seven flaws led Mr. Bevis to conclude that the mask was defective.  67:376.  The 

so-called “Dust-Demon” was not a breath of fresh air in a worker’s pocket; instead, in the words 

of the expert, it was “an accident waiting to happen.” 67:376.   

 Mr. Bevis’ opinion of AO’s other mask, the 1010, was no different, since it was “simply 

a different shape” from its sibling, the 1050.  67:377.  The expert also concluded it was 

defective, and that the 1010 “is as bad as the 1050.  It has no advantage over the 1050.” 67:377.   

 Dr. Rose agreed with Mr. Bevis that the masks could leak on the sides. 69:613.  

Regardless of how good the filtering material the masks were made of, the expert explained, if 

they were not sealed to a worker’s face it would  not matter.  69:613.  For “[i]t’s not through the 

filter but through face seal leakage” where a person might be exposed to respirable silica. 

69:613.   

 Ultimately, Dr. Rose testified that both the 1050 and the 1010 were defective by their 

very design.  68:557.  The very nature of the design of the masks caused them to leak, which 

would expose a worker to respirable silica while jackhammering or sandblasting. 68:557. 
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 AO conceded it had feasible alternative designs, which would have improved the 

safety of its masks. 

 During trial, the jury heard that there were three major ways AO could have improved the 

design of the 1010 or 1050 in order to make them safer.  The three improvements were based on 

another mask manufactured by AO, the 1040. 67:418.  The 1040 predated AO’s marketing of the 

1010 and 1050 masks at issue in the case. 67:418.  Like its prior mask, AO could have included a 

better face seal, adjustable straps, and an exhalation valve for a more effective design. 67:418-19. 

 Mr. Bevis opined that AO could have used a better face seal than the paper face seal it 

used on those masks.  67:368.  Indeed, Mr. Bevis noted that AO’s 1040 mask “had a seal inside 

which made it seal much better than paper,” meaning the company had the capability of 

improving the design.  67:368.  This “elastomeric seal” would have leaked less than the paper 

seal. 67:418, 421. 

 Likewise, Mr. Bevis testified that AO could have improved the straps on the 1010 and 

1050 by using adjustable straps—a feature also present on its alternate 1040 model. 67:369. 

 A third improvement AO could have performed was to include an exhalation valve on the 

mask. 67:371.  Again, the 1040 model by AO did have an exhalation valve, showing the 

company had the technology and could have implemented it.  67:375.  Mr. Bevis agreed that AO 

must have recognized that it was important for a worker to be able to exhale through the mask in 

order to shed the moist air. 67:375. 

 These design alternatives would have made the 1010 and 1050 “better” in the opinion of 

Mr. Bevis—importantly, it would have made the masks “leak less” than they were otherwise 

prone to do. 67:421. 

 Critically, AO’s corporate representative, Joseph Zdrok, testified the designs could have 

been altered in exactly the ways Mr. Bevis suggested, and that AO was fully capable of doing so.  
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P31:4.  In a heated sequence of testimony, Mr. Zdrok confessed that the 1050 did not have an 

exhalation valve or adjustable straps. P31:4.  After first sputtering that the designs were 

unnecessary, Mr. Zdrok finally admitted that AO could have improved the straps and included an 

exhalation valve: 

Q.  Now, the 1050 didn’t have an exhalation or inhalation valve, did it? 
A.  No, it didn’t. 
Q.  It didn’t have adjustable straps either, did it? 
A.  No. 
Q.  But American Optical had the capability or the technology to put those 
 features on a disposable respirator, didn’t they? 
A.  They didn’t need it. 
Q.  They had the capability, didn’t they? 
A.  They have the capability of doing all kinds of things. 
. . .  
 
Q.  They had the capability of putting an exhalation valve in there, didn’t  
 they? 
THE WITNESS: It could have been put on. 
BY MR. PORTER: 
Q.  And adjustable straps could have been put on that mask at that time, too, 
 as well, couldn’t they? 
A.  Right. 

 
P31:4 (emphasis added).  Mr. Zdrok then admitted that the 1040 mask had adjustable straps, an 

exhalation valve, and a foam gasket to seal to the face. P31:5.   

 While one can almost hear the gritted teeth, Mr. Zdrok subsequently admitted that 

internal communications in AO stated that the elastomeric material in the 1040 provided a better 

seal than the paper used in the 1050. P31:5-6. 

 AO did not warn workers of the dangers of the mask. 

 Just as AO’s company man Joseph Zdrok admitted there were feasible alternative designs 

for the 1050 and 1010, he admitted that the company did not warn workers of the mask’s 

possible dangers. P31:12.  Mr. Zdrok admitted that AO had actually put warnings directly on 

prior masks it manufactured, but did not attach similar warnings to the 1010 or 1050. P31:12-13.  

Mr. Zdrok also admitted that in 1971, AO had circulated an internal memorandum where it 
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recognized it should directly warn workers about the dangers of making sure a mask actually was 

sealed onto their face.  P31:12; P17. 

 Furthermore, it was established that even if there were warnings on the boxes of the 1050 

“Dust-Demon,” there were no instructions at all on how to do a user seal check. P31:16. 

 Mr. Zdrok also admitted that high temperatures and humidity could allow foreign 

materials to penetrate the mask—but that AO did not warn of this known hazard.  P31:21.   

 Damningly, the AO corporate representative also confessed that the company that 

actually manufactured the 1010, Gerson, put a warning on its box cautioning against using its 

version of the mask around sandblasting. P31:21-22.  Yet AO’s marketing of the mask did not 

carry a warning not to use the 1010 around sandblasting, or about the hazards of sandblasting. 

P31:22.   

 Eventually, AO did put a warning about sandblasting on the boxes carrying the 1010 and 

1050—but only in 1989. P31:29.  The warning was never affixed to the masks themselves, 

despite AO’s 1971 memorandum. P31:39.  After intense questioning—and display of his prior 

sworn testimony—Mr. Zdrok admitted that the warnings were not put on the boxes to actually 

warn workers, but simply because they were being sued. P31:30-31. 

 During trial, Dr. Rose testified about the lack of warnings. 68:540.  As someone who had 

studied warnings about respiratory protection around silica, the expert testified that AO should 

have warned workers not to use the masks around sandblasting. 68:560.  This failure to warn 

deprived them of the opportunity to make an informed decision. 68:560. 

 The fact that there was no warning on the mask was critical, since no one could read a 

warning that was not there. 69:620.  AO could have stenciled the warning on the mask or put a 

tag on it, but had done neither. 68:621. 
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 Robert Rankin used AO masks in a dusty environment. 

 Against this background of the dangers of respirable silica and AO’s failure to warn or 

use safer designs for its masks, there is the construction worker Robert Rankin.  Like the AO 

corporate representative, Mr. Rankin testified via a recorded deposition.3   

 Mr. Rankin described that he worked in construction, including jackhammering and 

sandblasting.  P45:1.  During the deposition, he identified 5 different masks he wore while 

jackhammering and sandblasting by their photographs.  P45:2.  Among the 5 masks were AO’s 

1010 and 1050.  See P53. The other respirators were by Mine Safety Appliances and 3M.  P53.  

On redirect, Mr. Rankin affirmed that he used the masks while he was jackhammering.  

 Mr. Rankin also testified that three co-workers could also identify the masks they wore—

Eddie Tillman, Larry Brown, and Johnny Oliver. P45:2. 

 Under cross-examination by AO, Mr. Rankin explained that he had worked on the 

Natchez Trace on bridges. D45:1.  He recalled that he had worked on the Trace for about 30 

years. D45:10.  He also worked for two years at the Eola Guest House in Natchez, and 1981 and 

1982. D45:11. 

 The former construction worker testified that he would jackhammer for about 30 minutes 

and then take a break due to the strenuousness of the job.  D45:9.  After a break, he would begin 

again.  D45:9.  This meant that he probably jackhammered about 4 hours a day.  D45:9.  Mr. 

Rankin testified that during that time he was working 40 hours a week. D45:9.   

 Mr. Rankin was honest that he could not recall how often he wore each of the masks, just 

that he did in fact wear them.  D45:10.  He also explained he wore the masks while 

jackhammering.  P45:4. 

                                                 
3 The full video of the deposition is in one of the manila envelopes of exhibits with the Record.  The 
deposition was excerpted by the different sides, and only certain sequences were presented.  These 
excerpts are transcribed at Exhibits P45, for the direct and redirect, and D45, for AO’s cross-examination.   
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 Mr. Rankin’s former co-worker Larry Brown testified at the trial.  67:329.  He worked 

with Mr. Rankin at a construction company, and they “did sandblasting, we did carpentry and 

jackhammering, anything to do to get the job done.” 67:329.  They did this work from 1980 

through 1985.  67:330.   

 He explained that sometimes they needed to jackhammer all types of concrete.  67:330.  

This included “sidewalks, swimming pools, bust out a whole swimming pool, whatever it takes. 

Mostly sidewalks and swimming pools and some old foundations that we had to get out of there 

at the time.” 67:330.   Mr. Brown testified that he and Mr. Rankin sandblasted and 

jackhammered throughout the entire 5 year period.  67:330. 

 When asked what year that he and Mr. Rankin sandblasted and jackhammered, the 

construction worker was adamant:  “For every year.” 67:330.  “As long as we had a 

building we had that we had to go in—and we did sandblasting on buildings, too. Like knocked 

the old—some of them had like old concrete on the building that was mortared, we had to 

sandblast it to get it down to the bricks.” 67:330.  This created a very dusty environment.  

67:330. 

 Mr. Brown recalled that Robert Rankin had worn a mask at the time:  “Little ole flat 

mask that had AO on it.” 67:331.  Mr. Rankin’s old co-worker was then shown a picture of a 

mask—marked as P40 in the record, the AO 1050 “Dust-Demon.” 67:332.  “That’s it.  Just like 

it.” 67:332.  The witness specifically remembered the “AO” logo which was directly on the 

mask, and that the color of the logo was red. 67:347. 

 Both of the men wore the 1050 mask.  67:332.  Mr. Brown testified that Mr. Rankin 

would wear the AO 1050 while sandblasting and jackhammering.  67:332.  When he used the 

mask, dust got inside of it.  67:332. 
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 Mr. Brown worked to recall how often he and Mr. Rankin had sandblasted and 

jackhammered.  67:342.  In his memory, the main time they had sandblasted was at the Eola 

Guest House, “a real large building.” 67:342.  The construction worker remembered “a lot of 

jackhammering.” 67:342.  

 Ultimately, when Mr. Brown was asked if Mr. Rankin wore the 1050 mask while 

jackhammering and sandblasting from 1980 to 1985, he testified simply “Yes, sir.” 67:349. 

Mr. Rankin’s wife Jean testified that the couple had been married for 45 years.  6:427.  

She knew her husband “did construction work, carpenter work, all kinds of work, all kinds. 

Sandblasting, what have you, he did it.” 67:428.   

 She knew he had been working at jackhammering and sandblasting because “[s]ometimes 

he’d come home and his clothes -- I couldn’t wash his clothes with our clothes. I’d tell him to go 

on the back porch and pull off his clothes.” 67:428.  Mrs. Rankin explained that his clothes 

would “be so dusty and sand, I couldn’t wash them with our clothes.  They were just too messy.” 

67:428-29.   

 Mrs. Rankin had to wash her husband’s clothes separate “twice or two or three times 

a week.” 67:429.  He had done that type of construction work for as long as they were married. 

67:429. 

 Mr. Rankin’s wife explained that while Mr. Rankin worked for others, he sometimes 

worked for himself, and he was paid by both check and sometimes with cash.  67:428; 434. 

 Jean Rankin explained to the jury that her husband was in a nursing home, but he really 

wanted to come home.  67:430.  However, there were costs associated with that, such as building 

in a ramp to access the house, and other medical equipment.  67:431.  She recalled he was “very 

active” before getting sick.  67:432. 

  



 16

 Mr. Rankin has silicosis. 

 The expert pulmonologist, Dr. Haber, testified at trial for Mr. Rankin.  66:190-202.  He 

swore that he was giving his opinion to a reasonable degree of medical certainty or probability. 

66:214.  Dr. Haber recalled that he reviewed cases for both plaintiffs firms and “at least 50 

percent of the medical/legal type of work I do is for defense firms.” 66:204.  For the most part, 

when he reviewed a file he did not know what “side” he was looking at it for—“ I just read the x-

rays.  I don’t care who the x-ray is for.” 66:205.  Ultimately, in the “majority” of the cases Dr. 

Haber reviewed, he did not find silicosis.  66:205. 

 Before Dr. Haber could determine if there was silicosis, he had to make four findings.  

66:213.  There needed to be x-rays that showed scar tissue; a history of the worker being exposed 

to silica; a latency time period, as the disease takes a while to surface; and a clinical evaluation to 

determine if there was another reason for the lung scarring.  66:213.    

 In describing the basis for his diagnosis, Dr. Haber explained that he did a physical on 

Mr. Rankin, spending 2 ½ to 3 hours with him, and “did a very complete head-to-toe physical 

examination of him.” 66:218.  He also read a large number of x-rays, CT scans, and related 

deposition testimony.  66:218.   

 Furthermore, the expert peered into Mr. Rankin’s work history, and determined that “He 

had significant occupational exposures to silica dust.” 66:219.  “The sources of that silica dust 

was from sandblasting, jackhammering, construction work and being around others who were 

doing that sort of activity,” Dr. Haber explained, and discussed how Mr. Rankin would have 

been exposed to respirable silica in that time period.  66:219.  Over the decades of construction 

work, Dr. Haber calculated Mr. Rankin “had done about ten years or so of sandblasting.” 66:219. 



 17

 Dr. Haber opined that Mr. Rankin suffered “significant occupational silica exposures 

over many years, primarily from sandblasting and concrete work and construction starting in the 

1960s,” and “[h]e did not have adequate respiratory protection,” as silica “got into his 

mouth and nose.” 66:232.   

 Furthermore, Dr. Haber testified that “sandblasting and disturbing concrete are well 

known to increase your risk for silicosis.” 66:233.  Last, “His x-rays are consistent 

with chronic silicosis with no other more probable cause.”  66:233. 

 This led the expert to conclude “that Mr. Rankin has chronic silicosis and 

that his silicosis is incurable and will likely continue to progress.” 66:233. 

 When asked “Based upon review of the records as well as the x-rays and CT scans, do 

you have any doubt Mr. Rankin suffers from silicosis?” the expert replied “None whatsoever.” 

66:238. 

 At trial, Dr. Haber was pressed to explain why the diagnosis had just occurred.  66:239.  

One of the main reasons was that radiologists who might have seen problems with the x-rays do 

not have the other parts of the puzzle, such as “a medical history or occupational history which 

you must do in order to make a diagnosis.”  66:239.  So at that point “They are not in the 

position to make a diagnosis,” and it is only after all the information is present that the silicosis 

diagnosis can be made.  66:239. 

 Dr. Haber explained that Mr. Rankin had other medical problems, such as heart 

problems; while they were not caused by silicosis, they were “exacerbated” by the lung disease.  

66:298.   

 Mr. Rankin was overexposed to respirable silica while working. 

 Like Dr. Haber, the industrial hygienist Dr. Vernon Rose testified that Mr. Rankin had 

been exposed to respirable silica in his 30 years as a construction worker.  68:553.  He set out 
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that respirable silica would be generated during jackhammering and sandblasting, and had 

studied scientific literature on those points.  68:547-551.   

 Within a reasonable degree of certainty, he testified that Mr. Rankin was exposed to 

respirable silica while jackhammering and sandblasting.  68:552-53.  Indeed, Dr. Rose testified 

he was “overexposed” to the deadly particle while working—“Definitely, yes.”  68:553-54.   

 After discussing that in his expert opinion the AO masks worn by Mr. Rankin were 

defective by design, Dr. Rose testified that Mr. Rankin was exposed to respirable silica while 

wearing both the 1050 and 1010 when he was jackhammering and sandblasting.  68:557-58.  

Because each “dose” of respirable silica added up in the long term response, each time Mr. 

Rankin used an AO mask he was “dosed” by respirable silica, heightening his risk of contracting 

silicosis.  68:559. 

 Mr. Rankin’s silicosis had caused him massive financial harm. 

 A professor from Jackson State University named Dr. Frank Giles prepared a life care 

plan for Mr. Rankin.  68:498.  Dr. Giles consulted as an expert on the costs of medical care and 

other chronic conditions suffered by people like Mr. Rankin.  68:499.  “Life care plans really 

involve providing estimates of medical costs, therapies, nursing care, whatever the services are 

needed for a person with a chronic condition based on their life expectancy.” 68:499.  He had 

previously worked for one of the law firms representing AO.  68:504. 

 Dr. Giles testified that he interviewed Mr. Rankin, his wife, and his daughter, and had 

also reviewed a number of medical records, and followed generally accepted standards for 

crafting a life care plan.  68:506-10.  The plan projected that Mr. Rankin might live another 14.6 

years.  68:513.  Dr. Giles estimated that the annual costs of care for Mr. Rankin were between 

$885,784.80 and a high of $1,060,984.80. 68:528.   
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 On heated cross, Dr. Giles made clear that he was not a medical doctor, and had not tried 

to “parse out” costs of the annual expenses for Mr. Rankin based on what was related to his 

silicosis diagnosis.  68:531.   

 In addition to Dr. Haber’s expert testimony, support for Mr. Rankin’s claim was also 

provided by Dr. Obie McNair.  68:455-56.  Dr. McNair had also been a board certified 

pulmonologist, and had taught pulmonary medicine at Howard University Medical Center.  

68:456.  He was offered as a pulmonary expert, and AO did not oppose his designation as an 

expert.  68:461.  Dr. McNair testified that he believed that Mr. Rankin “did have findings 

consistent with silicosis,” and that this belief was based on a reasonable degree of medical 

certainty. 68:462. 

 Dr. McNair also opined that the life care plan prepared by Dr. Giles “was in the range of 

reasonable costs and expenses.” 68:463.  While he admitted that some of the costs were not 

attributable to silicosis, Dr. McNair believed in general the silicosis-related expenses were a 

“significant” part of the life care plan. 68:464.   

 Yet human bodies are not math equations, and so Dr. McNair could not pin an exact 

number on how much of the life care plan  he attributed to Mr. Rankin’s silicosis or silicosis-

related injuries.  68:488. 

 AO barely mounts a defense. 

 Over several days, Mr. Rankin presented 9 witnesses on his behalf.  These ranged from 

fact witnesses that supported a product identification of AO’s 1050 mask and his dusty work 

sandblasting and jackhammering, and expert witnesses that presented feasible alternative designs 

of the 1010 and 1050 masks.  Mr. Rankin had a life care plan explaining how much his illnesses 

were costing and would cost, and experts who explained how and why he had a deadly lung 

disease. 
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 AO just called two doctors.  The first, Malcolm Taylor, was a cardiologist who had 

apparently been listed by AO as testifying that Mr. Rankin’s heart disease was from smoking.  

70:765.  Yet as the doctor stated, that could not be true—because it was stipulated by all sides 

that Mr. Rankin did not smoke.  70:767.   

 While Mr. Rankin called Dr. Haber to the stand, who was a certified “B-Reader” who 

could diagnosis silicosis, AO’s expert could not.  70:768.  At trial, the cardiologist—not 

pulmonologist, but heart specialist—stated:  “No, I’m not a reader for silicosis, that’s correct.” 

70:768.  The cardiologist also admitted that he would not hold himself out as having confidence 

in reviewing x-rays to the level needed to determine where lung disease came from.  70:768. 

 Importantly, AO’s heart doctor admitted that he had never diagnosed silicosis; indeed, he 

actually could not, since he would “consult the pulmonologist and let them make a diagnosis.” 

70:768.  

 AO brought another square peg to fill a round hole at trial in the form of Demondes 

Haynes. 70:780.  While this doctor had actually studied the human lung, he admitted that unlike 

Dr. Haber he was not a certified B-Reader.  70:790.  AO’s expert agreed that Mr. Rankin’s 

expert, Dr. Haber, had been tested and as far as he knew, certified to make a silicosis diagnosis.  

70:791.  The doctor ultimately testified that he did not believe Mr. Rankin had any lung disease 

at all:  “I said he had no lung disease.” 70:850. 

 AO did not bring an expert to testify that they did not have a feasible alternative design to 

the 1010 and 1050 masks.  AO did not bring an expert that its lack of a warning on the masks 

was somehow acceptable.  AO did not present expert or lay proof that Mr. Rankin knew or 

should have known he had silicosis.  AO only presented the two doctors, neither of whom in 

their own words were qualified to the level required to diagnose silicosis.    
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Relevant Procedural History 

 The trial court takes a “liberal” approach to voir dire and excusing potential jurors.    

 Empaneling a jury can be a stressful challenge for any lawyer, but the trial court made it 

easy on the parties during voir dire.  65:51.  Sensitive to the claims made by AO’s sophisticated 

legal team about venue, the trial court went far and beyond the requirements of Mississippi law.  

For instance, prior to trial, the trial court had allowed AO to have partial Social Security numbers 

of the venire in order to “check” if they had previously made silicosis or asbestosis claims.  

69:645-46. 

 Critically, the trial court sua sponte excused all jurors who either personally had silicosis 

claims or who had family members who did.  65:131.  It did not matter if the silicosis claims 

were made against AO or the planet Jupiter:  according to the trial court, “All persons who 

indicated that either they or their family members had silica claims have been excused for 

cause.” 65:131.  This ruling knocked out 7 members of the 100 person venire, or jury pool.  

65:130-31.  

 Furthermore, the trial court allowed counsel for both sides to extensively question the 

potential jurors.  65:100.  Each side was supposed to get 20 minutes.  65:100.  However, the trial 

court told counsel for AO—who was running short on time—that all he needed to do was ask, 

and he would receive more time for voir dire.  65:100-01.  When AO hit 30 minutes, the trial 

court let them go on yet again.  65:102.  Even after that extension, the trial court told AO “I’ll 

give you about five more minutes . . . .” 65:109. 

 This led to an extensive vetting of the venire by both parties.  The trial court also 

informed the parties that challenges for cause or excusal would be “liberally” construed: 

And for the record also, let me make clear the Court is -- has been instructed 
previously by the Mississippi Supreme Court relating to cases in my district, and I 
am liberally construing the construction of the challenges for cause in trying to 
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assure that we can get a fair trial for all parties involved, but I will liberally 
construe requests for excusal. 

 
65:117.  This led to the excusal or striking for cause of jurors that had provided medical care to 

Mr. Rankin in the nursing home; who had done work at the home of one of Mr. Rankin’s 

lawyers; who were second cousin to one of the lawyers; who had a house that Mr. Rankin had 

worked on as a carpenter; a client of plaintiffs’ counsel; and a whole variety of other reasons, 

including one fellow who did not know the plaintiff, but had the last name of Rankin.  65:101; 

92; 117; 119; 138.   

 In several instances, and even in the crucible of voir dire, the sides agreed that a jury 

should not be seated, such as in the case of juror number 56, who said they could not be fair.  

65:125. 

 There was yet more grace from the trial court when it got down to cutting time.  Sua 

sponte, the trial court let the parties have more than the usual 4 strikes flowing from MRCP 

47(c).  During voir dire, AO’s stated position was that it wanted to eject all jurors who had 

asserted asbestos claims, since it considered them similar to silicosis claims.  65:134.4  As a 

result, and as a matter of equity, the trial court gave 2 extra challenges to each side.  65:134.  

 AO did not use all its strikes—it had one left over when the full jury was empaneled. 

65:137-38.  The venire was not yet all the way through 100, in fact not nearly to it, and as one of 

the lawyers later commented, another jury for a criminal case had been seated from the same 

venire. 65:143. 

 As is foreseeable in complex jury trials ranging over several days, there were a few 

scrapes here and there.  AO alleged a uniformed constable helped counsel for Mr. Rankin pick 

                                                 
4 During trial, AO flipped on this position in order to combat certain evidence, arguing strenuously that 
“Asbestos is not the same thing as silica. Asbestos is a fiber; silica is a particle.” 67:312. 
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the jury; the constable took the stand and denied in assisting in any way, and even that he was 

there, and the trial court found there was “no inkling of evidence” that anything wrong occurred.    

66:151, 154, 160.   

 Further, one seated juror had to leave mid-trial to go pick up a child at college, and the 

trial court seated an alternate to replace her.  67:447.  More contentious was a late-discovered 

issue that one of the jurors had previously had a mass tort claim with one of Mr. Rankin’s 

counsel.  69:630.  The juror had been a client of a previous law firm that the lawyer had been in.  

69:638.  The trial court excused the juror and seated another alternate.  69:648.  The trial court 

ruled that since jurors are bound by their oath not to discuss the matters with each other until the 

case is tendered to them, any conflict was soothed by the excusal of the juror and seating of the 

alternate. 69:648. 

 The jury renders a carefully apportioned verdict in favor of Mr. Rankin. 

 After deliberation, the jury returned a verdict in favor of Mr. Rankin against AO.  63:907-

09.  The jury found that his claims were not time barred, and that he did not know and should not 

have known  prior to the statute of limitations that he had a lung injury.  63:9307.  The jury made 

a factual finding that he did use AO respirators while working around silica.  63:9307. 

 The jury also made the decision that there were defects in AO’s masks which proximately 

caused his harm.  63:9308.  The lack of a warning on the AO masks also proximately caused 

harm.  63:9308.   

 The jury awarded $10 million in economic losses to Mr. Rankin, and $4 million for 

noneconomic losses.  63:9308.  The factfinder carefully apportioned the award to 45% to AO 

and 55% to “Other Named and Unnamed Defendants and/or Parties.” 63:9309. 
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 In accord with the jury’s verdict, the trial court entered a Final Judgment by Verdict for a 

reduction by 45% to a total of $6,300,000.00, plus 8% interest, to be assessed against AO in 

favor of Mr. Rankin.  63:9310. 

 From that verdict, AO timely appealed.  

Summary of the Argument 

 There are seven core reasons why the jury’s verdict in this case must be affirmed.  First, 

the jury found Mr. Rankin’s suit was timely filed.  AO cannot now seek to impose a legal bar, as 

a finding of fact has been made that it was timely. 

 Second, the jury determined that the designs of AO’s 1050 and 1010 masks were 

defective.  There was ample proof of seven deadly defects in the masks, and AO failed to present 

a syllable of contrary evidence at trial—as it did not designate nor offer a design expert. 

 Third, the jury determined that AO failed to warn Mr. Rankin of known hazards and 

dangers, such as the reality that the masks should not have been used around sandblasting.  

Uncontested expert proof condemned the lack of warnings, and even AO’s own corporate 

representative confessed it did not warn of known hazards.   

 Fourth, the jury determined that AO’s masks proximately caused Mr. Rankin harm.  

There was uncontested expert testimony that the 1010 and 1050 masks leaked, exposing workers 

to deadly respirable silica.   

 Fifth, the damages determined by the jury were caused by the silicosis he suffered as a 

result of AO’s failures. 

 Sixth, the venue was fair and impartial.  The trial court took great strides in ensuring AO 

got a fair trial, including radically expanding voir dire, increasing the number of peremptory 

strikes, and sua sponte excusing 7 jurors because they or family members had silicosis lawsuits.  
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AO did not even use all of its expanded peremptory strikes, and therefore it cannot now 

complain that it was somehow prejudiced. 

 Last, the verdict was based on reasonable, ample, and credible evidence. 

Argument  

I.    The Jury Found the Suit Was Timely Filed. 

 
Because the jury in this case made a factual finding that Mr. Rankin filed suit within the 

time he knew or should have known of his claims for silicosis, the statute of limitations did not 

run on his claims. AO tries mightily to fashion this issue into a legal claim, but the factual 

resolution by the factfinder eliminates its argument. 

In Mississippi, our Legislature has crafted a “discovery rule,” and a person has three 

years from they knew or should have known of their harm in order to file suit.  See Miss. Code 

Ann. § 15-1-49(2).  To determine when the statute begins running can be a complex question of 

fact, and “the question of whether the suit is barred by the statute of limitations is a question of 

fact for the jury . . . .” Peoples Bank of Biloxi v. McAdams, 171 So. 3d 505, 509-10 (Miss. 2015) 

(internal citation and quotation omitted).   

In this case, the question of fact was submitted to the jury on the Verdict Form. 63:9307.  

The jury was asked:  “Do you find by a preponderance of the evidence that Plaintiff knew or 

should have known before May 13, 2010 that he had the lung injury alleged in this lawsuit?” 

63:9307.  The jury circled its answer:  “No.” 63:9307.   

 AO cannot not combat this factual finding, because it utterly failed to call even one 

witness who disputed Mr. Rankin’s claim.  AO did not put on the testimony of a doctor who said 

she told Mr. Rankin years earlier he had silicosis, or put into evidence a diary entry from Mr. 

Rankin where he worried he might have the deadly disease—because this evidence simply did 

not exist.  As a result of AO’s failure to muster a contrary witness, or provide any contrary proof, 
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the jury was bound to accept the uncontradicted testimony of Mr. Rankin and his witnesses as 

completely true.  This is because “[u]ndisputed testimony, which is not so unreasonable as to be 

unbelievable, must be taken as truth.” Reeves Royalty Co., Ltd. v. ANB Pump Truck Service, 513 

So.2d 595, 599 (Miss. 1987).  For “in the absence of contradictory evidence, courts are bound to 

accept the only credible evidence offered in a proceeding and apply the correct law.” MSU v. 

PETA, 992 So.2d 595, 607 (Miss. 2008).   

 Furthermore, the limited proof AO did put on actually guts its idea that Mr. Rankin was 

somehow late in filing suit for a lung disease, as its own expert, Dr. Demondes Haynes, testified 

Mr. Rankin had no lung disease at all.  Therefore under AO’s own theory, he had no basis under 

the doctrine of “known or should have known” in our discovery rule to even file suit.   

AO wants to somehow “trick” the statute of limitations into being a legal deadline that 

Mr. Rankin somehow missed, despite the reality that it is a question of fact, the fact was resolved 

by the factfinder, and the company utterly failed to put on one shred of proof.  In service to this 

argument, AO invokes cases where the Court has ruled that the legal statute of limitations did not 

arise until such time as the Plaintiff is diagnosed by the disease.  See Angles v. Koppers, 42 So.3d 

1, 5 (Miss. 2010) (plaintiff’s “cause of action accrued at the latest in 2001, the date she was last 

diagnosed with an injury or disease”); Lincoln Electric Co. v. McLemore, 54 So.3d 833, 837 

(Miss. 2011); Phillips 66 Co. v. Lofton, 94 So.3d 1051, 1059 (Miss. 2012).   

However, under the unique facts of this case, Mr. Rankin invoked his right to file suit 

even though he had not yet received a full diagnosis—only a strong suspicion that he was 

exhibiting signs of silicosis.  Mr. Rankin then is exactly the type of diligent plaintiff who filed 

suit when he “knew or should have known” he was injured, even though he did not yet have a 

full diagnosis.  Those cases involving legal deadlines do not matter when a jury has affirmatively 

pegged the lawsuit as timely—and AO has utterly failed to present any contrary proof at all. 
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The jury in this case made a factual determination that Mr. Rankin’s suit was timely filed, 

and in the absence of contrary proof by AO, this factual determination must be upheld.   

II. The Jury Found the Designs Were Defective. 

 Because the jury heard ample evidence that the designs of AO’s 1010 and 1050 masks 

were defective in seven deadly ways, and could leak around the sides, and heard that there were 

at least 3 feasible alternative designs, the verdict must be approved.    

 A. There Was Uncontradicted Evidence That The AO Masks Were Defective. 

 The jury heard uncontradicted testimony from Mr. Darrell Bevis that there were 7 defects 

in the AO 1050 mask—and that the 1010 mask was just as bad.  AO did not offer a single 

witness to contradict this testimony.  As a result, the jury was bound to accept the testimony as 

true—and it was ample, credible, and sufficient.   

 “Undisputed testimony, which is not so unreasonable as to be unbelievable, must be 

taken as truth.” Reeves Royalty, 513 So.2d at 599. This has been the rule in Mississippi for over a 

century.  “Juries cannot arbitrarily and capriciously disregard testimony of witnesses, not only 

unimpeached in any of the usual modes known to the law, but supported by all the circumstances 

in the case.” Mobile, J. & K.C.R. Co. v. Jackson, 92 Miss. 517, 46 So. 142, 143 (Miss. 1908).  

For “we must accept the testimony of [a witness] as true,” when such a witness “is not 

contradicted either by direct evidence or by circumstances.” Stewart v. Coleman & Co., 120 

Miss. 28,  81 So. 653, 655 (Miss. 1919). 

 As the Court of Appeals has summarized it, “[u]ncontradicted or undisputed evidence 

should ordinarily be taken as true by the triers of facts.”  American Nat. Ins. Co. v. Hogue, 749 

So.2d 1254, 1263 (Miss. Ct. App. 2000) (internal quotation and citation omitted).  This is simply 

because “evidence which is not contradicted by positive testimony or circumstances, and is not 

inherently improbable, incredible or unreasonable cannot be arbitrarily or capriciously 
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discredited, disregarded, or rejected even though the witness is a party interested; and unless 

shown to be untrustworthy, is to be taken as conclusive, and binding on the triers of fact.” Id. 

(internal quotation and citation omitted).   

 In this case, the jury only heard from Mr. Rankin’s experts that AO’s masks could leak 

from the sides and allow in deadly respirable silica—as AO did not put on a counter expert of 

any type.  Indeed, AO actually accepted Mr. Bevis as an expert in the field of design defect.  See 

67:363 (when Mr. Rankin’s counsel proffered Mr. Bevis as an expert, counsel for AO stated 

“And we don’t have any objection as to his testimony on design defect of respirators”).   

 AO only put on a heart doctor and a lung doctor—it did not bring an industrial hygienist 

to the stand, or an engineer that might have testified that the straps on the 1050 were adequate.  

Therefore the jury was left only to hear—uncontested—that the 1050 and 1010 were made out of 

paper, and so would not seal properly to the face; that the mask had non-adjustable straps, so it 

could not seal that way, either; that the metal bands used to achieve fit did not work; that a 

person could not do a fit test; that no one could check to see if the mask were correctly sealed; 

that there was no exhalation valve; and that folding the mask as it was marketed and intended 

could actually contaminate or damage it. 

 In the absence of one syllable of contrary proof or expert testimony, the jury was bound 

to find a design defect of the AO masks.   

 B. There Was Ample Evidence of Feasible Alternative Designs. 

 Because the jury heard from AO’s own corporate representative that the company could 

have changed the design of the masks, and indeed that it had a design which was safer which 

predated the 1050 and 1010, the verdict must be affirmed.  Furthermore, Mr. Rankin’s expert 

Darrell Bevis testified that there were 3 ways the 1050 and 1010 masks could have been 

improved to make them safer against leaks. 
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 To meet the criteria of Miss. Code Ann. §11-1-63(f), the plaintiff must show that the 

manufacturer had “a feasible design alternative.”  That was met in this case even just through the 

testimony of AO’s representative, Mr. Zdrok.  The former safety lead for the company testified 

that AO could have put different seals on the paper masks; could have placed an exhalation valve 

in them like the other AO mask, the 1040; and could have used adjustable straps.  In and of itself, 

these admissions by a party-opponent under MRE 801(d)(2) is just as credible, important, and 

worthy of consideration by a jury as any other evidence.   

 There was other evidence as well, in the form of Mr. Bevis’ testimony that the masks 

could have been improved in the same 3 ways that Mr. Zdrok conceded.  The AO masks could 

have used the better elastomeric seal of the 1040 mask AO also produced; the adjustable straps 

could have been added, which would have improved the design by allowing a better fit; and the 

exhalation valve would have allowed workers to better exhale through the mask in order to shed 

moist air.   

 Mr. Bevis testified within a reasonable scientific certainty that these design alternatives 

would have made the 1010 and 1050 “better,” as they would “leak less” than they were 

otherwise prone to do. If the masks leaked less, then a worker would be exposed to fewer doses 

of deadly respirable silica.  This undeniably made it a more feasible design alternative.   

 Furthermore, just as set out above, the testimony of Mr. Bevis was uncontradicted.  On 

appeal, AO tries to condemn his credibility—but did not oppose his expert testimony at trial.  

The jury heard sworn, uncontradicted proof of feasible design alternatives.  No matter how much 

AO tries to pick those expert opinions apart now, it is far too late.   

III. The Jury Found AO Failed to Warn. 
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 Because AO utterly failed users of its 1050 and 1010 masks not to use them around 

sandblasting, and failed to give the warning it earlier had provided with other masks, and expert 

testimony detailed how this failure hurt Mr. Rankin, the verdict must be upheld.   

 It is a given that the vast majority of cases about warnings dispute whether the given 

warnings were adequate.  In those cases, it is certainly true that reliance on the insufficient 

warning may be important to consider.  Yet this Court has previously ruled that “reliance on the 

manufacturer’s warning may, or may not, be an element of an inadequate warnings case.” 

Palmer v. Volkswagen of Am., Inc., 904 So. 2d 1077, 1083 (Miss. 2005) (emphasis by the Court).   

In those cases, “[c]omplaints of inadequate warnings may charge that certain warnings which 

were not given, should have been.” Id. Therefore “[t]he absence or a warning is the gravamen of 

such claims, and a plaintiff can certainly not be expected to show reliance on a warning which 

was not given.” Id. 

 Indeed, this Court has previously recognized that a failure to warn case might be 

approved by a jury when it was missing certain words or instructions—like to use a respirator—

and that a “jury could have determined that any one of these issues rendered the warning 

inadequate, not necessarily its presentation or prominence.” Union Carbide Corp. v. Nix, Jr., 142 

So. 3d 374, 387-88 (Miss. 2014).  Simply put, when there are multiple flaws in an instruction,  it 

can be affirmed, and just because one path was foreclosed “the same is not fatal to [a plaintiff’s] 

claim, and the trial court properly denied [a] motion for JNOV on this issue.” Id. 

 Importantly, Mr. Zdrok, the AO company man, acknowledged there was a 1971 internal 

memorandum where the company had discussed “tagging” warnings on masks so that a worker 

would for sure see them.  Nonetheless, that was not done with the 1010 or 1050, both of which 

Mr. Rankin used.  The warning which could have been given was absent. 
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 Nor did either mask warn users not to use the respirators around sandblasting, and they 

were in turn used by Mr. Rankin around sandblasting.  Likewise, AO did not warn that the masks 

might allow greater penetration of foreign material in high humidity or temperature situations—

utterly foreseeable in Jefferson County, Mississippi.   

 Likewise, Mr. Rankin’s expert Dr. Vernon Rose opined that AO should have warned 

workers not to use the masks around sandblasting, and this failure to warn deprived them of the 

opportunity to make an informed decision.   Dr. Rose testified that the fact that there was no 

warning on the mask was critical, since no one could read a warning that was not there.  He 

opined that AO could have stenciled the warning on the mask or put a tag on it, but had done 

neither.  Both were certainly possible, as AO had labeled the 1050 with its logo, and the 1971 

memo set out that masks could and should be tagged.  The jury heard all this information and 

agreed with Mr. Rankin that AO failed to warn him of dangers. 

 In a case echoing this one, the Supreme Court of Texas would agree that the jury should 

determine whether the absence of a warning mattered or not.  See Dresser Industries, Inc. v. Lee, 

880 S.W.2d 750, 754 (Tex. 1993).  In that case, there was evidence that the plaintiff “had an 

eighth grade education, had difficulty reading, and thus did not pay attention to warning labels.” 

Id.  He also did not often wear a mask or respirator at work, and inhaled silica as a result, and the 

manufacturer wanted to include this information to defend itself against arguments that the 

warnings were inadequate.  Id.  In other words, just as here, the company argued that the warning 

did not matter, because it would not have been read in any event.   

 The Texas Supreme Court recognized that a jury should be the one to sort that conflict 

out.  Id. All told, there was evidence “that the absence of such a warning was at least a cause, if 

not the only cause, of [the plaintiff’s] injury.” Id. These conflicts in the evidence “raised a factual 

issue for the jury to resolve.” Id.; see also U.S. Aviation Underwriters, Inc. v. Pilatus Bus. 
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Aircraft, Ltd., 582 F.3d 1131, 1151-52 (10th Cir. 2009) (where Tenth Circuit ruled that when 

there was a lack of warnings a company “would still be liable for the complete absence of any 

appropriate warning in the pilot operating handbook or elsewhere”).   

 Like in those cases, it was a factual matter for the jury to resolve whether the lack of a 

warning mattered to Mr. Rankin.  It found that it did.  That decision must not be disturbed.   

 Furthermore, the law in Mississippi is that a jury is to weigh expert testimony, and 

“judging the expert’s testimony and weight to be accorded thereto is the province of the jury.” 

Fleming v. Floyd, 969 So.2d 868, 878 (Miss. 2007) (internal quotations and citations omitted).  

For “the jury may consider the expert testimony for what they feel that it is worth, and may 

discard it entirely.” Id. (internal quotations, citations, and alterations omitted).   

 “This Court, of course, is not the jury . . . The weight and credibility of the witnesses, 

primarily experts, was for the jury, who were free to accept or reject whatever part of their 

testimony they chose.” Id. (internal quotations and citations omitted); Robinson, 51 So.3d at 

950 n.5 (internal quotations and citations omitted) (“The credibility of a witness is a question of 

fact for the jury to resolve”).   In Robinson, the case was fully fleshed out at trial—and the Court 

ruled it would not second guess the jury.  Id. at 950.  “This issue presents a classic battle of 

qualified experts—a battle that was decided by the jury, which believed and accepted the 

testimony of the plaintiffs’ expert . . . We will not usurp the jury’s role, especially in light of the 

substantial circumstantial evidence” contained within the case.  Id.  

 This case was not a battle of the experts, as AO failed to bring a warnings expert to trial 

at all.  In contrast, Mr. Rankin brought both Dr. Rose and used the testimony of AO’s own 

corporate representative to prove that it could have warned workers like Mr. Rankin.   

 The jury in Jefferson County heard ample evidence that AO failed to warn, including 

damning admissions by its own corporate officer, and there was expert testimony that this failure 
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was resulted in harm to workers.  The jury verdict was based on sufficient evidence and must be 

upheld.   

IV. The Jury Found AO’s Masks Caused Mr. Rankin Harm. 

   
 Because it is bedrock law in Mississippi that it is the role of a jury to determine if there 

was causation, the verdict must be upheld. There was sufficient evidence that Mr. Rankin’s use 

of the defective AO masks, the 1010 and 1050, proximately caused his damages.  

 “First, causation is question of fact to be determined by the jury.” Qualcomm Inc. v. 

American Wireless License Group, LLC, 980 So.2d 261, 274 (Miss. 2007); Thompson v. Dung 

Thi Hoang Nguyen, 86 So.3d 232, 235 (Miss. 2012) (“Because causation is a question of fact for 

the jury, we affirm”).   

 In Thompson, a defendant “admitted liability, and the jury’s only task was to determine 

what, if any, damage was proximately caused by [her] negligence.” Id. at 240.  The jury only 

gave the plaintiff “four percent of [her] requested damages—and the exact amount of her 

physical therapy bills, $ 9,131,” and rejected the claim for the other 96% of damages. Id. at 238.  

At the end of the day, while the verdict may have been harsh, the Supreme Court ruled that “[a] 

plaintiff has the burden of proof, and must offer evidence that persuades the jury . . . The jury is 

not required to believe or trust the evidence submitted by the plaintiff, and is free to accept all, 

part, or none of the plaintiff's evidence.” Id. at 236-37. 

 There is much in this case that mirrors Thompson, where the jury determined that only 

4% of the plaintiff’s damages were caused by the defendant.  In this case, the jury determined 

that Mr. Rankin’s injuries were caused by AO’s failure to warn him about the dangers of using 

its product around sandblasting, and because of the outright failures of AO’s products to protect 

him from respirable silica.  There was ample evidence of causation. 
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 Additionally, the jury sharply limited its factual finding, specifically determining that 

American Optical was only responsible for 45% of Mr. Rankin’s lung disease and other injuries.  

The jury apportioned the remaining 55% of fault to “Other Named and Unnamed Defendants 

and/or Parties.”  This was the province of the fact-finding body, and it should not be disturbed.   

 The rule of deference to the factfinder is well-established.  In the key pronouncement on 

respecting the finder of fact, the Supreme Court reviewed a case where a party contested that the 

signature on a deed was forged. Culbreath v. Johnson, 427 So.2d 705, 706 (Miss. 1983).  The 

case was fraught with divisive and contradictory testimony—all of which was weighed by the 

chancellor as factfinder, which determined that the signature was forged.  Id. at 707 

  “Appellate courts regularly admonish themselves to give substantial deference to 

findings of fact made by the trier of fact,” the Court stated, reckoning that “[a]s a matter of 

common sense as well as common law, the fact finder surely must have the benefit of viewing 

the manner and demeanor of the witnesses.” Id. at 708.  The deference is not just a matter of 

judicial economy, but also judicial candor, as “[t]he trial court necessarily has an infinitely 

superior vantage point when compared with that of this Court, which has only a cold record to 

read.” Id. (emphasis added).   

 The Court continued in Culbreath to determine why the decision could not be overruled:   

The trial judge saw these witnesses testify. Not only did he have the benefit of 
their words, he alone among the judiciary observed their manner and demeanor. 
He was there on the scene. He smelled the smoke of battle. He sensed the 
interpersonal dynamics between the lawyers and the witnesses and himself. These 
are indispensable. 

 
Id.  While not perfect, “[a]llowing the . . . findings of fact a substantial measure of finality or 

presumptive validity is the least imperfect way we have of peaceably settling disputes such as 

this.” Id.  To choose any other route risked committing error “infinitely greater” than the chance 

the chancellor was wrong.  Id.  The risk was not worth it, as “[t]he one time in a hundred when 
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we may be right and the trier of fact wrong cannot justify our disturbing the established practice 

regarding our scope of review.” Id.  

 While that case involved a chancellor as factfinder, the Court “ha[s] applied Culbreath’s 

reasoning in circuit court cases involving juries.” Patterson v. Liberty Associates, L.P., 910 

So.2d 1014, 1020 (Miss. 2004).  This is “well established law which requires us to give great 

deference to the jury's verdict and the trial judge's refusal via post-trial motions to set aside the 

jury verdict or award a new trial.” Id.   

 The jury in Jefferson County Circuit Court smelled the smoke of battle and heard the 

clash of sword on shield.  It did not find absolutely for Mr. Rankin, but instead tightly controlled 

its fact-finding to a determination of 45% liability.  As the Supreme Court has repeatedly stated, 

causation is a question of fact for the jury, and there was ample evidence that the factfinder could 

have found that AO caused 45% of Mr. Rankin injuries.   

 Furthermore, there was ample evidence that Mr. Rankin was exposed to respirable silica.  

Dr. Vernon Rose testified that to a reasonable scientific certainty that jackhammering and 

sandblasting would create or disburse respirable silica.  It is undisputed Mr. Rankin worked in 

these environments, and where concrete was shattered.  Because no contemporaneous 

measurements were done, Dr. Rose opined—as all experts do—based upon peer reviewed 

studies and government publications as surrogates for worksite measurement.   

 Based on these reliable estimates, Dr. Rose repeatedly testified that Mr. Rankin was not 

just exposed to respirable silica, but overexposed.  Dr. Rose also explained that concrete has a 

large amount of silica in it, roughly 1/3 of its composition.  Dr. Rose also testified that a person 

using a jackhammer on concrete could be overexposed to respirable silica if their respirator mask 

wasn’t sealed properly to their face. 
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 Ultimately, the jury heard testimony from Dr. Rose that based upon his review of the case 

and reliance on scientific materials, that Mr. Rankin was exposed to respirable silica while 

sandblasting and jackhammering.  The Supreme Court recently ruled that if there is conflicting 

evidence, a jury should resolve the dispute.  Dependable Abrasives, Inc. v. Pierce, 156 So. 3d 

891, 899 (Miss. 2015).  For “[w]hen evidence is conflicting, we defer to the jury’s determination 

of the credibility of witnesses and the weight of their testimony.” Id. (internal quotation and 

citation omitted).  “The credibility of witnesses and the weight of their testimony, along with the 

interpretation of the evidence where there are multiple reasonable interpretations, is primarily a 

determination for the trier of fact.” Id. (internal quotation and citation omitted).   

 There was evidence that Mr. Rankin was harmed by silica exposure as a result of AO’s 

failures.  To the extent there was any conflict in the evidence, it was resolved by the jury.  The 

verdict must be upheld.  

 This case is far different from a recent decision also involving silica exposure, where the 

Court emphasized “[i]n any tort case, identifying and proving the source of the harm that 

proximately caused a plaintiff’s injuries is essential.” Miss. Valley Silica Co., Inc. v. Reeves, 141 

So. 3d 377, 382 (Miss. 2014).  Just as in this case, the plaintiff’s “burden at trial was to prove 

that some of the sand that injured [him] came from Valley.” Id.  Yet that plaintiff failed, because 

“[t]he evidence adduced to show that Valley had supplied sand to [the plaintiff’s employer] was, 

at best, sparse.” Id.  The plaintiff in Reeves “clearly had difficulty remembering the brand of 

sand that was used” by his employer, and “specifically remembered using Valley sand on only 

one occasion, during a flood in Jackson in the 1970s.” Id. at 382-83.  Another fact witness also 

could not conclusively identify the sand used by the railroad. Id. The Court ultimately held that 

this just simply was not enough to meet the burden.  Id. at 383. 



 37

 In many ways this case is the opposite of Reeves. Unlike that case, here Mr. Rankin 

identified the AO masks, the 1010 and 1050.  Likewise, his longtime co-worker Larry Brown 

quickly identified the bright red logo of “AO” on the 1050, and recalled that both he and Mr. 

Rankin used it while sandblasting and jackhammering.  The product identification was therefore 

corroborated, unlike the witness in Reeves, as Mr. Brown identified the mask by brand, shape, 

color of logo, and so forth.   

 This case is different than Reeves, and the jury was bound to accept the uncontradicted 

testimony of the two men.  Further showing the thoughtful approach of the jury, it did not place 

100% of liability on AO—but split liability among the mask manufacturer and other named and 

unnamed parties.  The jury verdict must be affirmed.  

V. The Jury Found Mr. Rankin’s Damages Were Caused by Silica Exposure. 

 

 The expert testimony in this case proved to a reasonable medical certainty that Mr. 

Rankin was exposed—indeed, overexposed—to respirable silica as a result of the failures of 

AO’s masks.  The jury’s verdict should be affirmed.   

 As set out above, it is well-settled that “causation is question of fact to be determined by 

the jury.” Qualcomm, 980 So.2d at 274 (Miss. 2007).  In this case, the jury determined that Mr. 

Rankin suffered from exposure to silica.  This was based on reasonable testimony that was 

completely unopposed at trial.     

 The jury heard extensive evidence that Mr. Rankin was exposed to heavy levels of 

respirable silica in his decades of sandblasting and jackhammering.  Mr. Rankin testified that he 

jackhammered for 4 hours a day on the Natchez Trace, tearing up concrete; he also testified that 

he sandblasted.  This testimony and work experience was corroborated by his longtime co-

worker, Larry Brown.  It was further corroborated by his wife, who stated he came home so 

filthy sometimes from work she had to wash his clothes apart from the rest of the family.  The 
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experts in the case noted that there was testimony that the men would get sand in their mouths 

while working, and that the masks they used leaked.   

 Furthermore, Dr. Haber testified that Mr. Rankin had sustained high enough and 

sustained levels of “doses” of respirable silica through his years of jackhammering and 

sandblasting in order to contract the deadly lung disease.  Dr. Haber’s testimony was 

complemented by that of industrial hygienist Dr. Rose, who opined that the construction worker 

had actually been “overexposed” to respirable silica in his years working.   

 Mr. Rankin’s career jackhammering and sandblasting also echoes a recent decision by the 

Supreme Court where it recognized that a bystander had proved causation by showing he worked 

in a dusty, silica-rich environment.  See Mine Safety Appliance Co. v. Holmes, 171 So. 3d 442, 

451 (Miss. 2015).  In that case, a man worked as a laborer using a jackhammer to tear up 

concrete.  Id. There was testimony from an expert that there was a scientific study showing that 

workers in that situation were over-exposed to respirable silica. Id. at 452. Importantly, “there is 

no dispute that multiple exposures to respirable silica cause the type of harm” the man claimed—

the lung disease of silicosis.  Id. 

 Like in Holmes, there was corroborated testimony that Mr. Rankin’s various construction 

sites were very dusty, as stated by his former co-worker Larry Brown, and by his wife’s 

testimony about how dirty his clothes were at the end of the day.  Just as in Holmes, there is a 

scientific study on point that supported the conclusion that Mr. Rankin was overexposed to 

respirable silica.  Importantly, the same expert in Mr. Rankin’s case, Dr. Vernon Rose, was the 

same expert whose theory of causation was approved by the Supreme Court in Holmes. Id. at 

452.   

 There was also testimony by Dr. McNair that the injuries suffered by Mr. Rankin were 

related to his silicosis injury.  Human beings and their suffering are not math, and so the good 
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doctor could not parse out to the decimal what harm was necessarily attributable to silicosis, but 

noted that it was “substantial.”  In the absence of any countervailing expert or lay testimony, that 

witness’ testimony must be accepted as true.   

 There was more than sufficient evidence for the jury to determine that Mr. Rankin’s 

exposure to respirable silica caused his injuries.  The verdict must be affirmed. 

VI. The Venue Was Fair and Impartial. 

 

 Because Jefferson County was the proper venue in this case, and AO did not even use all 

of its preemptory strikes during voir dire, there is absolutely no reason to reverse the verdict.  

The trial court diligently safeguarded AO’s right to a fair trial by sua sponte extending the time 

for voir dire, excusing venire members with similar cases, and otherwise being as 

accommodating as possible, such as providing partial Social Security numbers for the venire so 

AO could check them against other silicosis and asbestosis lawsuits.   

 AO complains that it did not receive a fair trial, alleging that any Jefferson County jury 

would be inherently biased.  Their motion for a change of venue was thoroughly considered by 

the court and this ruling was squarely within the trial court’s discretion.   See e.g., Phillips 66 Co. 

v. Lofton, 94 So. 3d 1051, 1064 (Miss. 2012) (citing Beech v. Leaf River Forest Prods., Inc., 691 

So. 2d 446, 448 (Miss. 1997)). “[A]bsent weighty reasons, a plaintiff’s choice of forum should 

not be disturbed.”  Id. (citing Purdue Pharma, L.P. v. Estate of Heffner, 904 So. 2d 100, 102 

(Miss. 2004)).   

 All of the jurors in this case assured the court that they would be fair and impartial, and 

the law gives great deference to these assurances.  The Mississippi Supreme Court has made 

clear, “jurors take their oaths and responsibilities seriously, and when a prospective juror assures 

the court that, despite the circumstance that raises some question as to his qualification, this will 

not affect his verdict, this promise is entitled to considerable deference.”  Scott v. Ball, 595 So. 
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2d 848, 850 (Miss. 1992) (citing Harding v. Estate of Harding, 185 So. 2d 452, 456 (Miss. 

1966); Howell v. State, 107 Miss. 568, 573, 65 So. 641, 642 (1914)). 

 Moreover, the trial court worked diligently to ensure that AO received a fair trial.  MRCP 

47(c) sets out that each side only gets 4 peremptory strikes.  Yet sua sponte, the trial court gave 

AO 2 more.  Critically, and dispositive, AO did not use all of its peremptory strikes.  It kept one 

back.  Precedent is clear that “This Court has a long standing rule that when a party has 

challenges remaining and fails to use them, he cannot object to the court for failing to excuse a 

juror for cause.”  Davis v. Wal-Mart Stores, Inc., 724 So. 2d 907, 911 (Miss. 1998) (citations 

omitted).  In other words, before a party can complain that a juror should have been excused, the 

party “must exhaust all peremptory challenges.”  Nunnally v. R.J. Reynolds Tobacco Co., 869 

So. 2d 373, 386 (Miss. 2004) (citing Capler v. City of Greenville, 207 So. 2d 339, 341 (Miss. 

1968)).  Because AO did not use all of its peremptory challenges, the verdict must be affirmed. 

 Defendant also makes the vague complaint that it “was not afforded sufficient time to 

conduct voir dire and to investigate.” Yet, the Rule 3.05 of the Uniform Rules of Circuit and 

County Court Practice states, “[t]he court may set a reasonable time limit for voir dire.”  This 

rule gives trial judges “considerable latitude” in setting time limits, and absent an abuse of 

discretion, the trial judge cannot be held in error.  Payton v. State, 897 So. 2d 921, 933 (Miss. 

2003) (forty minute time limit on voir dire not an abuse of discretion).  AO does not offer any 

specific example as to how or why the time limit was unreasonable, and Defendant cannot 

demonstrate that the court abused its discretion.  Indeed, the Record shows that AO received at 

least 40 minutes of voir dire, and perhaps longer.   

 Likewise, the trial court safeguarded AO’s right to a fair trial by sua sponte excusing 7 

jurors who had silicosis claims themselves or in their family.  This protective measure ensured 
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AO had a fair trial.  It also demonstrates that the venire was not nearly as prejudiced as AO likes 

to pretend, as only 7% of the 100 jurors had silica-related suits themselves or in their family.   

 As for the two jurors who were excused, even if there had been any potential errors, they 

were cured once the jurors were excused.  The trial court is given great deference concerning 

questions of juror bias, for “[t]he trial judge views the demeanor and hears the responses of each 

possible juror.”   Nunnally, 869 So. 2d at 386.  AO simply cannot show how it was biased, and 

failed to take steps to show there was actually any extraneous influence on the jury.  The Rules 

of Evidence provide a mechanism to do this, but AO did not exercise it.  For “a juror may testify 

on the question whether extraneous prejudicial information was improperly brought to the jury’s 

attention or whether any outside influence was improperly brought to bear upon any juror.” MRE 

606(b).   

 This exception furthers the general policy of safeguarding the jury’s deliberation.  In this 

rare instance, a juror “may testify regarding specific, extra-record facts another juror disclosed in 

the jury room and urged his fellow jurors to consider.” Salter v. Watkins, 513 So. 2d 569, 571 

(Miss. 1987). 

 Yet the burden of showing there was outside influence is high, since there is a 

“presumption in Mississippi of jury impartiality.” Banks v. Carey, 143 So. 3d 649, 653 (Miss. Ct. 

App. 2014) (internal quotation and citation omitted).  Precedent outlines a process where once 

“the circuit court is made aware of the allegation of misconduct, it must then determine whether 

an investigation is warranted.” Id. (internal quotation and citation omitted).   “An investigation is 

warranted if there is sufficient evidence to conclude that good cause exists to believe that there 

was in fact an improper outside influence or extraneous prejudicial information.” Id. (internal 

quotation and citation omitted).  “Although a minimal standard of a good cause showing of 

specific instances of misconduct is acceptable, the preferable showing should clearly substantiate 
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that a specific, non-speculative impropriety has occurred.” Id. (internal quotation and citation 

omitted).   

 AO did not tread this well-worn path—and indeed, it could not have met this burden, for 

there was no evidence any juror or any party did anything wrong.  The trial court seated the 

alternates, which is why we have alternate jurors under MRCP 47(d).  The process worked. 

VII. The Verdict Was Based on Reasonable Evidence. 

 
 For two core reasons the jury verdict and the trial court’s subsequent apportionment must 

be approved.  First, the verdict was based on reasonable and sufficient evidence that 

demonstrated that AO failed to use safer alternative designs that would have protected Mr. 

Rankin from the deadly respirable silica.  Because Mr. Rankin proved his case by a 

preponderance of the evidence, the verdict must be affirmed.   

 Second, the law does not force a “double cap” of noneconomic damages as AO requests.     

 A. The Jury Award Was Based on Reasonable Evidence. 

 The jury’s determination of damages was based upon reasonable evidence that was in 

many places wholly uncontradicted by AO’s paltry defense at trial.    

The standard of review for a jury verdict is extremely deferential, as a jury resolved the 

facts and other contested issues.  “The standard of review for jury verdicts in this state is well 

established.” Starcher v. Byrne, 687 So.2d 737, 739 (Miss. 1997).  “Once the jury has returned a 

verdict in a civil case, we are not at liberty to direct that judgment be entered contrary to that 

verdict short of a conclusion on our part that, given the evidence as a whole, taken in the light 

most favorable to the verdict, no reasonable, hypothetical juror could have found as the jury 

found.” Id. “Our standard for review is de novo in passing on questions of law.” Id.   

“It is a fundamental principle of law that a jury verdict will not be disturbed except in the 

most extreme of situations. Only in those cases where the verdict is so contrary to the 
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overwhelming weight of the evidence that to allow it to stand would sanction an unconscionable 

injustice will this Court disturb it on appeal.” Robinson Property Group, Ltd. Partnership v. 

McCalman, 51 So.3d 946, 948 (Miss. 2011) (internal quotations and citations omitted).   

 In this case, AO seeks to have this Court act as a super-jury, and to re-weigh the 

extensive testimony and documents reviewed by the factfinders of Jefferson County.  That is not 

the role of our appellate courts, as “It is a fundamental principle of law that a jury verdict will not 

be disturbed except in the most extreme of situations.” Robinson, 51 So.3d at 948.   

 This case is not one of those “extreme situations.”  The jury heard unopposed eyewitness 

testimony from Mr. Rankin and his co-worker Larry Brown that he used AO’s 1050 and 1010 

masks.  This concrete identification satisfies all requirements under Mississippi law.   

 The jury further heard the testimony of two qualified experts that Mr. Rankin was terribly 

over-exposed to deadly respirable silica due to the failures of AO’s masks.  During the trial there 

were damning admissions from AO’s corporate representative, Joseph Zdrok, that the company 

valued its place in the market more than the safety of workers, and that it could have warned but 

did not.  The verdict is supported by the evidence. 

 Likewise, the jury based its award on sufficient evidence of economic damages.  “The 

amount of damages is a question for the jury.”  Downs v. Ackerman, 115 So. 3d 785, 790 (Miss. 

2013). “Because a jury award is not merely advisory, it generally will not be set aside unless so 

unreasonable as to strike mankind at first blush as being beyond all measure, unreasonable in 

amount and outrageous.” Id. (internal quotations and citations omitted).  As the Court of Appeals 

has ruled, it is proper for a jury to determine damages, because it is that body that hears the 

evidence. Rhodes v. Raffeo, 74 So. 3d 915, 918 (Miss. Ct. App. 2011).  “It is the jury that 

determines the weight of the testimony and the credibility of the witnesses at trial, and it is the 
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primary province of the jury to determine the amount of damages to award.” Id. (internal 

quotations, citations, and alterations omitted).   

 There was ample evidence in this case that Mr. Rankin has been permanently and fatally 

injured by inhalation of respirable silica.  There was also undisputed evidence AO knew the 

masks it manufactured and sold would fail and expose users to respirable silica.  The jury heard 

evidence that Mr. Rankin had incurred medical costs, and would have medical costs in the future, 

including nursing care.   

 AO offers a critique that the life plan needed to care for Mr. Rankin did not specify to the 

penny how much care was needed for his silicosis, and that—tragically—he passed away soon 

after trial.  Yet the jury heard all of this testimony, included AO’s heated cross-examination of 

Dr. Giles and the life care plan, and made its decision.  The award is appropriate and must be 

given deference.   

 B. The Trial Court Properly Followed the Law of Noneconomic Damages. 

 Last, the trial court properly reduced the verdict, and it does not have apportioned twice.  

 Because the Legislature affirmatively crafted a set limit on noneconomic damages, and 

did not require that a jury’s verdict be further lowered by a per-defendant percentage, the 

damages award must be upheld.  Any apportionment between defendants must be performed 

prior to the lowering of the damages remedy by the trial court.  Otherwise, a “double restriction” 

is placed on Mr. Rankin’s constitutional right to a remedy from our court system.  One federal 

district court has already rejected this strained interpretation of the law. 

 Via a bare assertion in a footnote, AO seeks for this Court to force trial courts to first 

lower a jury’s damages verdict and then apportion among defendants.  Yet the intent of the 

Legislature in enacting Section 11-1-60 is explicitly stated in the text:  “It is the intent of this 

section to limit all noneconomic damages to the above.” Miss. Code Ann. § 11-1-60.   
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 A plain reading of the statute shows that the Legislature clearly intended to limit the total 

amount of damages designated as compensating noneconomic losses.  The statute makes no 

reference to apportionment, percentage reduction, or if the remedy restriction should be 

somehow applied differently if there are multiple defendants.  We must presume that that the 

Legislature would have addressed these situations if it had desired to do so.  Courts must also 

presume that because the statute is silent on apportionment or multiple defendants, the 

Legislature purposely excluded it as a consideration:  “When the language used by the legislature 

is plain and unambiguous . . . the Court will have no occasion to resort to the rules of statutory 

interpretation.” Nat’l Union Fire Ins. Co. v. Mississippi Ins. Guar. Ass’n, 990 So. 2d 174, 180 

(Miss. 2008) (internal quotations and citation omitted).  

  Courts must trust the Legislature means what it wrote into a statute.  The courts cannot 

add new language to a statute.  “The ancient maxim of ‘expressio unius est exclusio alterius’ . . . 

acknowledges the inference that items not mentioned are excluded by deliberate choice, not 

inadvertence.” USF&G Ins. Co. of Miss. v. Walls, 911 So.2d 463, 466 (Miss. 2005).  Therefore 

“where a statute enumerates and specifies the subject or things upon which it is to operate, it is to 

be construed as excluding from its effect all those not expressly mentioned or under a general 

clause, those not of like kind or classification as those enumerated.” Lee v. Alexander, 607 So.2d 

30, 36 (Miss. 1992) (internal quotations and citation omitted).  

 A federal court previously addressing this issue also refused to twist the language of the 

noneconomic damages statute to mean what it did not say.  In one case considered in 2012 by a 

federal district court, a plaintiff was terribly injured in the rollover of a SUV, leaving him 

confined to a wheelchair.  Graves ex rel. W.A.G. v. Toyota Motor Corp., 2012 WL 1596723, *1 

(S.D.Miss. May 4, 2012). The jury found in favor of the plaintiff.  Id. at *1.  The jury returned a 
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verdict of over six million dollars.  Id. at *1.  The jury also attributed 60% of the responsibility of 

the accident to defendant Toyota, and 40% to the driver.  Id. at *12.   

 Of the verdict, $2,500,000 was set for non-economic damages.  Id. at 12.  Using the sister 

statute to this case, Judge Keith Starrett gutted the non-economic damages to $1,000,000, the 

limitation set for all other defendants save the protected health care provider class.  Id. at *12 

(citing Miss. Code Ann. § 11-1-60(2)(b)).  After trial, Toyota sought to go beyond the plain 

language of the Legislature, and have the damages restriction applied plus a reduction of 

damages for the fault attributed to the plaintiff.  Id. at *12.   

 The federal court resoundingly rejected this game of words for a more sensible result.  Id. 

at *12.  The federal court saw the reduction in damages as a simple issue, and held that “there is 

no need to argue which statute should be applied first or to get bogged down in different 

scenarios, what ifs, or strained interpretations of inapplicable case law.”  Id. at *12.  The 

noneconomic damage restriction established by the Legislature was clear, and the trial court 

would not further reduce the jury’s award of damages beyond the plain meaning of the law.  Id. 

at *12. 

 The Legislature’s restriction on noneconomic damages is plain and unambiguous.  If the 

trial court reduces the damages award, it must do so only to the amount of the damages remedy, 

and does not have to reduce the damages twice.  If AO does not like the plain language of the 

statute, he must look elsewhere from this Honorable Court for a change.  “The power to change 

this result lies with the legislature to amend the statute,” as “[t]he privilege to amend a statute, 

not constitutionally infirm, does not rest with this Court.” Miss. Ethics Com’n v. Grisham, 957 

So.2d 997, 1003 (Miss. 2007). 

 Because the plain language of the Legislature does not mandate further reduction in a 

damages award below the set restriction, the trial court’s ruling must be affirmed.    
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Conclusion 

 For the reasons above, the verdict should be AFFIRMED. 
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