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Reply To Appelleeʼs Response Brief 

1. The Arbitrator Exceeded His Powers 

 This appeals does not challenge the result obtained by the arbitrator. On 

the contrary, the record clearly shows that the arbitrator knew the law and 

expressly disregarded it. The unrefuted evidence confirms that David Brisolara, 

an associate attorney with Davis & Feder, committed professional negligence as 

a matter of law in the handling of Paige Electricʼs collection claim against 

Southern Construction Services, a defunct Florida contractor, and Paige 

Electricʼs collateral lien claims against a property owner, Hancock Hotels of 

Mississippi.  

An award by an arbitrator that refuses to hear evidence pertinent and 

material to the controversy is in violation of Miss. Code Ann. § 11-15-23(c) and 9 

U.S.C. Sec. 10(c). Further, the Fifth Circuit has held that an arbitrator violates 9 

U.S.C. Sec. 10(d)1 and exceeds the powers bestowed upon him when is fully 

aware of the controlling principle of law and yet does not apply it.2 Applying Miss. 

Code Ann. § 11-15-23(d) to this issue, the Parties did not grant the arbitrator the 

authority to render a decision in disregard of the undisputed facts and case law. 

As a result of the arbitratorʼs failure to accept David Brisolaraʼs testimony and 

other supporting evidence concerning his lack of knowledge of the lien statutes 

and his other misconduct in handling the claims against the hotel owner, he 

exceeded his authority. 

                                                
1  The parallel federal statute to Miss. Code Ann. § 11-15-23(d). 
2  Citigroup Global Markets, Inc. v. Bacon , 562 F.3d 349, 357 (5th Cir. 2009). 



 2 

 The following evidence was submitted to the arbitrator in support of the 

claim that Davis & Feder was professionally negligence as a matter of law in the 

handling of Paige Electricʼs claims: 

a. although Brisolara was made aware on March 18, 2007, that 
Southern Construction Services was facing multiple lawsuits by other 
contractors, he breached his ethical duties under Rules 1.1 and 1.3 of the 
Rules of Professional Conduct and was extraordinarily lax in prosecuting 
the collection claim; 

b. although Brisolara served Southern Construction with the 
collection complaint on March 30, 2007, Brisolara did not obtain a default 
judgment until November 9, 2007; 

c. on March 21, 2007, Brisolara filed a Notice of Lien under 
Miss. Code Ann. § 85-7-131 with the Hancock County Chancery Clerk on 
the real property owned by Hancock Hotels, however Brisolara never sent 
copies of the Notice of Lien to the parties named on the Notice, and he 
admitted that he did not give notice in any manner to the parties listed in 
the Notice;3  

d. Brisolara did not understand that statute of limitations under 
Miss. Code Ann. § 85-7-131 would expire during July 2007 (due to the fact 
that Paige Electric performed its last work for Hancock Hotels during July 
2006), however Brisolara failed to advise Paige Electric of the statute of 
limitations and that it was necessary to file suit to perfect the lien prior to 
July 2007; 

e. Brisolara subsequently abandoned his prosecution of the lien 
claim without notice or consent by Paige Electric, and he admitted that he 
did not advise Paige Electric prior to July 2007 that he would not 
prosecute the lien claim;4 

f. Brisolara admitted in both his deposition and trial testimony 
that he had no prior experience in the prosecution a Miss. Code Ann. § 85-
7-131 lien, and he admitted that was not familiar with the statute of 
limitations under Section 131;5 

                                                
3  See Appellantʼs RE # 12, p. 219. 
4  See Appellantʼs RE # 12, pp. 219-221, 223-225. 
5  See Appellantʼs RE # 12, p. 222. 
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g. Brisolara admitted that he never intended to pursue the lien 
claims, but instead he intentionally slandered and encumbered the title of 
Hancock Hotelʼs property in the hope that “something would shake out;”6 

h. Brisolara continued to represent to Paige Electric throughout 
the term of his employment with Davis & Feder that there was a valid lien 
on the hotel property, and he specifically advised Jerry Paige that, “Worst-
case scenario, I was going to end up with a hotel;”7 

i. although Brisolara initially determined that Paige Electric had 
a cause of action against the property owners, he made no attempt to file 
a “stop pay” notice pursuant to Miss. Code Ann. § 85-7-181 during 2007 
against either The Studio Inn or Hancock Hotels;8 

j. Brisolara admitted that he made no investigation to 
determine whether filing a “stop pay” notice with the hotel would be 
productive, although it was subsequently discovered that as late as July 
2007, Hancock Hotels still held money claimed by Southern Construction, 
which could have been recovered through a timely filing of a “stop pay” 
notice by Brisolara;9  

k. Brisolara did not investigate or pursue alternative claims for 
relief against the property owners, such as a claim for unjust enrichment or 
quasi-estoppel against The Studio Inn or Hancock Hotels premised upon 
their direct dealings with Paige Electric;10 

l. after the default judgment against Southern Construction 
Services was obtained during November 2007, Brisolara continued to 
present to Paige Electric during this time that should they not be able to 
collect the judgment, they still had a lien on the hotel property in Hancock 
County.11 

 
Based upon the foregoing matters, as supported by the decision in Hickox 

v. Holleman,12 Paige Electric presented unrefuted evidence during the arbitration 

that Davis & Feder was negligent as a matter of law in its handling of Paige 

                                                
6  See Appellantʼs RE # 12, pp. 223-225. 
7  See Appellantʼs RE # 12, p. 230. 
8  See Appellantʼs RE # 12, pp. 226-227. 
9  See Appellantʼs RE # 12, pp. 242-246. 
10  See Appellantʼs RE #12, pp. 225-226. 
11  See Appellantʼs RE # 12, p. 230. 
12  502 So.2d 626 (Miss. 1987). 
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Electricʼs claims.13 "[I]t does not require expert testimony to establish the 

negligence of an attorney who is ignorant of the applicable statute of limitations 

or who sits idly by and causes the client to lose the value of his claim for relief."14 

The arbitratorʼs billing for the review of expert testimony confirms that he chose to 

ignore the case law governing this issue and undisputed evidence of negligence 

as a matter of law. In sum, the arbitrator consciously avoided applying governing 

law and instead decided to dispense his own form of justice in an arbitrary 

manner. 

The Fifth Circuit Court of Appeals ruled in Citigroup Global Markets, Inc. v. 

Bacon,15 that an arbitrator exceeds the powers bestowed upon him when he is 

fully aware of the controlling principle of law and yet does not apply it. Id. at 357. 

The evidence supporting Paige Electricʼs claim of negligence as a matter of law 

was not refuted, and Mississippi law governing professional negligence as a 

matter of law is clear and unequivocal. Paige Electric does not allege that the 

arbitrator made an erroneous application of the controlling legal principle. On the 

contrary, the arbitrator, when presented with uncontroverted evidence that 

Brisolara had essentially no knowledge of the controlling lien statutes and that he 

allowed statutes of limitations to run on those claims, consciously failed to apply 

controlling case law to this evidence. 

 Additionally, public policy considerations are at issue in this appeal, as 

Davis & Feder was bound by its duties established under the Mississippi Rules of 
                                                
13  See generally, Hickox, 502 So.2d at 636. 
14  Id. 
15  562 F.3d 349 (5th Cir. 2009). 
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Professional Conduct, yet it violated those duties when its attorney led Paige 

Electric into an arbitration agreement with adhering to the requirements of Rule 

1.4. Davis & Feder further violated the Rules of Profession Conduct when it 

accepted a case that it was not competent to handle,16 when it failed to maintain 

communication with Paige Electric and subsequently abandoned the case 

without notice to Paige Electric,17 when it was not diligent in the prosecution of 

both the lien and the collection claims18, and when it failed to adhere to Paige 

Electricʼs directions to seek recovery of the unpaid construction services against 

the property owner.19  The Rules of Professional Conduct are in part designed to 

regulate the conduct and duties of attorneys, and any violation of those Rules 

should be considered as being contrary to the public policy of this State. 

 The arbitratorʼs award essentially condoned Brisolaraʼs violation of the 

afore-referenced Rules of Professional Conduct. An arbitration award that 

offends public policy is beyond the arbitrator's powers and is therefore subject to 

vacation.20 

Arbitrators are expected to follow applicable law unless stated otherwise in 

the arbitration agreement. “[A]rbitrators [do not] have the power to arbitrarily 

decide disputes. Like any other judicial tribunal, they must decide upon the 

evidence adduced, after an opportunity for a full and fair hearing has been 

                                                
16  Rule 1.1. 
17  Rule 1.4. 
18  Rule 1.3. 
19  Rule 1.2. 
20  Massachusetts Highway Dept. v. American Fedn. of State, County & Mun. 
Employees, Council 93, 648 N.E.2d 430, 432 (Mass. 1995).  
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accorded to all the parties.”21 The Parties did not contact for the arbitrator to 

render a decision based on his subjective whims nor did they agree that the 

arbitrator could disregard unrefuted evidence. If the Parties had agreed to give 

the arbitrator unfettered authority to disregard uncontested facts and controlling 

legal principles, they could have simply resolved their dispute by flipping a coin or 

casting lots and saved considerable money. The Parties bargained for the 

arbitrator to consider the underlying facts in an unbiased manner and then apply 

the applicable law to those facts. The Fifth Circuit recognized Citigroup Global 

Markets that even in the aftermath of the Supreme Courtʼs decision in Hall 

Street,22 an arbitratorʼs clear disregard of the controlling principle of law violates 9 

U.S.C. Sec. 10(d) and therefore provides a statutory basis for vacating the 

award.23 By refusing to apply governing law to these claims, the arbitrator 

exceeded the scope of his authority. 

2. There Was No Waiver Of The Arbitration Clause Challenge 

The Circuit Court ruled that Paige Electric had voluntarily consented to the 

arbitration of all claims against Davis & Feder, however the ruling disregarded the 

fact that Davis & Feder had withheld of Brisolaraʼs March 2007 notes disclosing 

the existence of a separate contract regarding the claims against the hotel owner 

prior to securing the agreed order. These notes were material and essential for 

Paige Electric to review prior to agreeing to the entry of the arbitration order. 

                                                
21  Commission. Puget Sound Bridge & Dredging Co. v. Lake Washington 
Shipyards, 96 P.2d 257, 261 (Wash. 1939). 
22  Hall Street Assocs., L.L.C. v. Mattel, 552 U.S. 576 (2008). 
23  562 F.3d 349, 357 (5th Cir. 2009). 
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“Waiver presupposes full knowledge of a right existing, and an intentional 

surrender or relinquishment of that right.”24  

After the March 2007 Retainer Agreement was located, there were 

discussions with counsel for Davis & Feder about the existence of any additional 

contracts or fee agreements with Paige Electric. Davis & Feder represented that 

the Retainer Agreement was the only contract or memorandum concerning its 

representation of Paige Electric. Based upon these representations, Paige 

Electric consented to arbitration. Subsequently during February 2009 (which is 

nine months after the Circuit Court ordered arbitration), Davis & Feder produced 

Brisolaraʼs March 16, 2007 notes, which disclosed that the claims against the 

hotel owner were subject to a second contract based upon the payment of an 

hourly fee. Any consent to the arbitration of these claims was made without 

knowledge that there was a second contact for the lien claims. On the basis that 

no other contracts existed, Paige Electric agreed to arbitration during June 2014. 

Contrary to its prior representations, Davis & Feder produced Brisolaraʼs March 

2007 interview notes on February 25, 2015, which stated the lien claims against 

the hotel owner were subject to a separate fee agreement that would be billed at 

an hourly rate. 

Due to the fact that Davis & Feder had withheld of Brisolaraʼs notes in 

response to counselʼs inquiry, Paige Electric cannot be bound to any agreement 

to waive its right to a jury trial and arbitrate the claims against the hotel claims. 

See generally, Fidelity Mutual Life Insurance Co. v. Miazza, 46 So. 817, 819 
                                                
24  Titan Indemnity Co. v. Hood, 895 So.2d 138, 150 (Miss. 2004). 
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(Miss. 1908) (a material misstatement or failure to disclose material information 

can render an agreement invalid). 

 As Brisolaraʼs notes were not disclosed for nine months after the 

commencement of arbitration, there was no procedural rules nor legal authority 

under Mississippi law that allow for the suspension of arbitration proceedings 

upon the disclosure of evidence that would substantiate a challenge to 

arbitration. Specifically, Chapter 15 of Title 11 to the Mississippi Code (to-wit, 

Miss. Code Ann. §§ 11-15-1 to 11-15-37) does contain any statutory provisions 

that provide a proceeding to challenge arbitration once evidence is discovered to 

support a challenge. Some states have specific statutes that allow for the 

suspension of arbitration proceedings once evidence such as the Brisolara notes 

is discovered, with Illinois being one such state25 and California being another.26 

Accordingly, Paige Electric could not challenge the arbitration of the claims 

against the hotel owner until after the arbitration proceedings were concluded. 

In its Response Brief, Davis & Feder falsely represents that “Paige Electric 

was the first party to invoke arbitration.”27 The falsity of this claim is substantiated 

by the facts that Paige Electric commenced its claim in Circuit Court. When 

the June 12, 2013 letter to Mark Davis was written, counsel for Paige Electric had 

only a separate fee agreement with Davis & Feder for the collection of a 

dishonored check, a claim that David Brisolara also failed to prosecute and 

ultimately abandoned without notice to Paige Electric. It was on this basis that 
                                                
25  Illinois Uniform Arbitration Act, § 710 ILCS 5/2. 
26  California Civil Code Section 1281.2. 
27  Appelleeʼs Brief, p. 25 
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counsel thought an arbitration clause was included in the retainer agreement. 

Further, Paige Electric did not learn until over a years after filing suit in Circuit 

Court that a separate fee agreement controlled the lien claims against the hotel 

and its owner. Under these facts, it cannot be said that Paige Electric “was the 

first party to invoke arbitration” or that it was capable of giving informed consent 

to arbitration in view of the withheld documents showing the existence of a 

separate contract for the claims against the hotel owner. 

Davis & Feder also claims that Paige Electric “fully participated in the 

arbitration through conclusion.” However, Mississippi law provides no procedure 

for challenging arbitration agreement based upon subsequently discovered 

evidence until after the arbitration has been completed. Under Mississippi law, a 

party must make an immediate interlocutory appeal of an arbitration order, which 

was not possible during June 2014 because Paige Electric did not have evidence 

of the separate contract at that time nor had the excessive costs of arbitration be 

disclosed at that time.  

 3. The Arbitration Clause Is Unconscionable 

The arbitration clause in the Retainer Agreement is unconscionable and 

should not be enforced as to any of the claims against Davis & Feder. 

Specifically, the arbitration clause was obtained by Davis & Feder in violation of 

Rule 1.4(b) of the Rules of Professional Conduct. Neither Brisolara nor any 

member of Davis & Feder complied with their fiduciary duties and provided any 
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explanation, let alone an adequate explanation, to Paige concerning the 

advantages and disadvantages of arbitration or its cost.28 

The Retainer Agreement is clearly a contract of adhesion. The only terms 

added to the Davis & Federʼs pre-printed form were hand-written terms that 

limited Davis & Federʼs representation to the handling of Paige Electricʼs 

collection claims against Southern Construction Services and its owner. Further, 

the arbitration clause is inconspicuous and intermingled with other non-

distinguishable provisions/ 

In Caplin Enterprises, Inc. v. Arrington,29 the arbitration clause was also 

intermingled with other non-distinguishable provisions of the contract, which in 

part rendered the arbitration clause to be procedurally unconscionable. The trial 

court found that the arbitration agreement to be a contract of adhesion in which 

the plaintiffs had no real opportunity to bargain about its terms.30 

 Davis & Feder makes specific challenges at pages 25-28 of its Brief to 

case law cited by Paige Electric in support of the claim that the arbitration 

agreement was unconscionable. Specifically, Davis & Feder attempts to discredit 

the legal principles set for in these decisions by stating that the ultimate ruling in 

these decisions renders the cited case law in applicable. However, Davis & Feder 

does not address the applicable legal principle and show that such authority is 

                                                
28  See Appellantʼs RE # 9, pp. 157-158; also see American Bar Association Rule 
1.4(b), which parallels Mississippi Rule of Professional Conduct 1.4(b), states that pre-
dispute arbitration agreements in attorney-client contracts require an attorney to comply 
with his fiduciary duties under Rule 1.4(b) and disclose to the client the advantages and 
disadvantages of arbitration. 
29  145 So.3d 675, 683 (¶ 29) (Miss. App. 2013). 
30  Id. at 682 (¶ 23). 
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either false or inapplicable. Addressing case law challenged by Davis & Feder, 

Paige Electric would shows as follows: 

  a. Davis & Feder challenges the applicability of Trinity Mission 

Health & Rehab of Holly Springs, LLC v. Lawrence,31 however it does not dispute 

the legal principle cited therein holding that the burden of the existence of an 

arbitration agreement rests on the party seeking to invoke it. 

  b. Davis & Feder challenges the applicability of Smith v. 

Express Check Advance of Mississippi, LLC,32 however it does not dispute the 

legal principle cited therein holding that substantive unconscionability may be 

evidenced by showing that a contract is one of adhesion, with such contracts 

usually being prepared in printed form. 

   c.  Davis & Feder challenges the applicability of Pridgen v. 

Green Tree Financial Servicing Corp.,33 however it does not dispute the legal 

principle cited therein holding that more is required than implied consent for an 

arbitration agreement to be enforceable. 

  d. Davis & Feder challenges the applicability of McCreary v. 

Liberty Natʼl Life,34 however it does not dispute the legal principle cited therein 

holding that Mississippi courts have not hesitated to find that the parties never 

agreed to arbitration in those instances where was no discussion and negotiation 

of the arbitration clause. 

                                                
31  19 So.3d 647 (Miss. 2009). 
32  153 So. 3d 601 (Miss. 2014). 
33  88 F.Supp. 2d 655 (S.D. Miss. 2000). 
34  6 F.Supp.2d 920 (N.D. Miss. 1998). 
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  e. Davis & Feder challenges the applicability of First Family 

Financial Services v. Fairley,35 however it does not dispute the legal principle 

cited therein holding that an arbitration agreement may be found to be 

unconscionable when arbitration imposes excessively high fees on a claimant. 

A court may find an arbitration agreement unconscionable if it imposes 

excessive costs which prevent a litigant from effectively vindicating his or her 

rights in the arbitral forum. Green Tree Financial Corp.-Alabama v. Randolph, 

531 U.S. 79, 90 (2000). In Bonded Builders Home Warranty Association of Texas 

v. Rockoff, 08-14-00090-CV (Tex. Ct. App., 8th Dist., El Paso) (June 16, 2016), 

the Texas Court of Appeals was faced with a similar situation in which the 

claimant raised the issue of cost of arbitration in response to the respondentʼs 

motion to compel arbitration. “[W[e agree with Rockoff that she could hardly 

present to the trial court a calculation of the cost of arbitration versus litigation 

when no one knew the identity of the arbitrator.” As in Rockoff, Paige Electric 

could not challenge the cost of arbitration at the time the Circuit Court compelled 

arbitration.  

Paige Electric could not object to arbitration on the basis of its excessive 

costs, because any objections to the cost of arbitration would have been 

speculative prior to the entry of the June 9, 2014 Order. The arbitrator issued his 

Arbitration Fee Estimate of $6,525.00 per party (a total of $13,050.00) for two 

days of arbitration on January 7, 2015. Immediately upon receiving this estimate, 

the issue of excessive arbitration costs was immediately raised with Davis & 
                                                
35  173 F.Supp.2d 565, 570 (S.D. Miss. 2001). 
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Federʼs attorneys on January 14, 2015,36 Davis & Federʼs attorneys ignored this 

issue and did not respond. 

 Davis & Federʼs own argument concerning the cost of arbitration is itself 

disingenuous, as it fails to relate that the arbitrator advised the Parties at the end 

of the hearing that a “reasoned opinion” would cost at least $10,000 extra.  

 4 The Arbitration Clause Violates the Rules of Professional Conduct 

 Although this Court has declined to hold that all arbitration clauses in an 

attorney-client contract are void, it has established safeguards to protect clients 

from an involuntary waiver of the constitutional right to a jury trial. Arbitration 

agreements are lawful in Mississippi attorney fee contracts provided the attorney 

adequately explains the arbitration process and its costs. The arbitration clause 

in this instance fails to meet these requirements, Nothing in the Retainer 

Agreement advised Paige Electric that it was waiving its constitutional right to 

have any claim decided before a judge and jury, nor did the Retainer Agreement 

advise Paige Electric that arbitration is a costly means of dispute resolution and 

that an arbitrator could not be appealed if he disregarded the law governing the 

dispute. Further, this arbitration provisions were at the end of the Retainer 

Agreement, and there was nothing written in either large printed capital letters or 

in boldface that would alert a signator that the arbitration terms were important 

and should be given more than passing consideration. 

                                                
36  See email to Davis & Federʼs attorneys, referenced as Dkt. # 63-2 in Paige 
Electricʼs October 23, 2015 Reply in Support of Motion to Declare Arbitration Clause 
Invalid. 
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The Mississippi Rules of Professional Conduct sets forth numerous ethical 

duties to a client, with those duties applicable in this case being set forth in Rules 

1.1 to 1.4. In particular, Rule 1.4(b) places specific fiduciary duties on every 

attorney, and the enforcement of an attorneyʼs fiduciary duties constitutes an 

explicit public policy. As such, the public policy concerns set forth in the Rules of 

Professional Conduct may serve as the basis for vacating an arbitration award.  

Mississippi law governing the waiver of rights and Davis & Federʼs ethical 

obligations also required the full disclosure to Paige Electric of matters in the 

Retainer Agreement that could adversely affect its rights and interests. The 

fiduciary relationship that exists between attorney and client creates a duty of 

disclosure. Waggoner v. Williamson, 8 So.3d 147, 154 (Miss. 2009) (quoting 

Owen v. Pringle, 621 So.2d 668, 671 (Miss. 1993)). "The relationship of attorney 

and client is one of special trust and confidence. The law requires that all 

dealings between them shall be characterized by the utmost fairness and good 

faith on the part of the attorney." Lowrey v. Smith, 543 So.2d 1155, 1161 

(Miss.1989). A lawyer has a duty to inform his client of all matters of reasonable 

importance related to the representation. Tyson v. Moore, 613 So.2d 817, 827 

(Miss.1992). When a fiduciary relationship exists, the failure to disclose can be 

an affirmative act. See Poe v. Summers, 11 So.3d 129, 134 (Miss.Ct.App. 2009).

 Under Rule 1.4(b) of the Mississippi Rules of Professional Conduct, Davis 

& Feder was required to explain the arbitration process to the extent reasonably 

necessary to permit Paige Electric to make an informed decision regarding both 
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the waiver of constitutional rights and the arbitration of any disputes, particularly 

the cost of arbitration and the limitations on the review of an arbitration award. 

The American Bar Association has stated that pre-dispute arbitration agreements 

in attorney-client contracts are appropriate as long as the attorney complies with 

his fiduciary duty under ABA Rule 1.4(b).37 The rules require the attorney to give 

the client an adequate explanation by disclosing the advantages and 

disadvantages of arbitration. The affidavit of Jerry Paige confirms that he was not 

advised of the advantages and disadvantages of arbitration or its costs prior to 

signing the Retainer Agreement. Further, the Agreement does not state that 

Davis & Feder discussed the arbitration clause in detail with Paige and that all 

questions concerning its content, meaning or scope were answered. 

 The arbitration system is considered "an inferior system of justice, 

structured without due process, rules of evidence, accountability of judgment and 

rules of law." Moseley, Hallgarten, Estabrook & Weeden, Inc. v. Ellis, 849 F.2d 

264, 268 (7th Cir. 1988) (quoting Stroh Container Co. v. Delphi Industries, Inc., 

783 F.2d 743, 751 n. 12 (8th Cir. 1986). "Parties should be aware that they get 

what they bargain for and that arbitration is far different from adjudication." 

Moseley, 849 F.2d at 268. In order for Paige Electric to waive its right to a jury 

trial, it was imperative that its lawyers fully explain the arbitration process and the 

implications of the arbitration clause. Davis & Feder failed to adhere to its duties 

when it presented the Retainer Agreement to Paige Electric. Fee agreements 

that violate the Rules of Professional Conduct may be deemed unenforceable on 
                                                
37  ABA Rule 1.4(b) parallels MRPC 1.4(b). 
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public policy grounds. Cotchett, Pitre & McCarthy v. Universal Paragon Corp., 

187 Cal.App.4th 1405, 1417 (Cal. Ct. App,, 1st Dist., 2010). 

 In Slater-Moore v. Goeldner,38 the Mississippi Supreme Court refused to 

adopt a rule that arbitration agreements in attorney-client contracts are per se 

improper. However, the underlying facts in Slater-Moore were entirely different 

from the facts of this case. In Slater-Moore, the legal-services contracts 

contained valid and enforceable arbitration agreements as to all disputes 

regarding legal fees, as the attorney had provided the client with an adequate 

explanation of the advantages and disadvantages of arbitration.39 Further, the 

client signed  directly below that clause that stated, "THIS CONTRACT WAS 

DISCUSSED IN DETAIL, ALL QUESTIONS ABOUT ITS CONTENT, MEANING 

AND SCOPE WERE ANSWERED, AND CLIENT ACKNOWLEDGES RECEIPT 

OF COPY."40 “Slater-Moore's signature is on page two of the two-page contract, 

directly below a clause stating that the contract was discussed in detail. The 

arbitration provision also is on page two of the contract. There is no evidence that 

Goeldner breached his fiduciary duty to explain the arbitration agreement.”41 In 

this instance, Jerry Paige stated that the arbitration clause was not explained to 

him, and David Brisolara did not dispute this claim. 

The underlying facts concerning the retainer agreement with Davis & 

Feder are materially different from the facts in Slater-Moore. In this case, the 

                                                
38  113 So. 3d 521 (Miss. 2013). 
39  Id. at 531 (¶ 31). 
40  Id. at 529 (¶ 31). 
41  Id. at 530 (¶ 25). 
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retainer agreement does not contain language conforming that the disclosure 

required under Rule 1.4(b) was made to Paige Electric, nor did Davis & Feder 

allege at any time that this disclosure was made. To the event that this Court 

elects to infer that Paige Electric was advised of the arbitration process, then the 

hand-written provisions on the face of the retainer agreement would confirm that 

Davis & Feder also advised Paige that the retainer agreement only applied to the 

contingency fee claims against Southern Construction and its owner Castro and 

therefore only those claims were subject to arbitration. 

Davis & Feder failed to disclose material information that would prevent 

Paige Electric from being misled concerning the nature, effect and cost of 

arbitrating potential disputes. In failing to make these disclosures, Davis & Feder 

breached its duties under Rule 1.4(b) of the Mississippi Rules of Professional 

Conduct. Because there is a strong public policy of deterring breaches of 

fiduciary duties by attorneys, the public interest weighs in favor of vacating the 

arbitration award. 

 5. Rebuttal of Other Issues Raised by Davis & Feder 

  a. Davis & Feder contend that the lien claim against the hotel 

owner is derivative of the claims against Southern Construction Services. The 

only common element between the collection claims against the contractor and 

the lien claim against the property is the fact that both claims seek recovery of 

unpaid construction services for work performed at The Studio Inn hotel. Beyond 

that, the respective claims are premised upon distinctly different causes of action, 
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these claims require different proof, and they provided different forms of relief. 

Obviously David Brisolara did not consider these claims to be derivative, as he 

offered to represent Paige Electric for a contingent fee percentage on the 

collection claim, yet he determined that the contract for the prosecution of the lien 

required the payment of fees based upon an hourly rate. 

  b. In its Brief, Davis & Feder claims that “The terms [of the 

Retainer Agreement] were plainly negotiated prior to execution. The Retainer 

Agreement contains multiple, hand-written and initialed strikethroughs.” 

Assuming for argument that the terms of the Retainer Agreement were 

negotiated prior to execution and the hand-written terms were the result of those 

negotiations, then Davis & Federʼs argument acknowledges that the lien claims 

against Hancock Hotels were intentionally omitted from the Agreement and 

therefore the lien claims were not subject to the Agreementʼs arbitration clause. 

  c. Davis & Feder allege that filing “stop payment notices” with 

Hancock Hotels during 2007 would have been futile, as “the evidence showed 

that Hancock Hotels did not owe SCS any money, but instead it was Hancock 

Hotels that was owed more than $350,000 from SCS.”  The underlying facts 

show that from December 2005 through September 2008, there was an ongoing 

pattern of commercial transactions between Hancock Hotels and Southern 

Construction Services. Further, another contractor garnished Hancock Hotels 

during the summer of 2007 and obtained over $250,000 that Hancock Hotels 

owned to Southern Construction Services. In support of the claims that there was 
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money in the hands of Hancock Hotel during early 2007 that could have been 

bound through filing a “stop pay notice,” Paige Electric submits the following: 

i. Hancock Hotels and Southern Construction Services 
entered into a “Construction Agreement, Lease and Option to 
Purchase” on December 7, 2005,42 and the Agreement remained in 
force until they concurrently cancelled the Construction Agreement, 
Lease and Option on September 6, 2008;43 
 

ii. concurrent with the execution of the Construction 
Agreement, Lease and Option to Purchase, Hancock Hotels 
executed a $3 million deed of trust to Southern Construction;44 
 

iii. the owner of Hancock Hotels retained approximately 
$273,000 owned to Southern Construction Services as late as the 
summer of 2007, which was garnished by another creditor of 
Southern Construction Services that had diligently prosecuted its 
own lawsuit that was filed in the Harrison County Circuit Court 
during March 2007. 

 
  d. Davis & Feder further argues that relief under Miss. Code 

Ann. § 85-7-181 was not available to Paige Electric during 2007 because “the 

stop payment statute has been deemed unconstitutional and any alleged failure 

to utilize that procedure…can never be the basis for a claim of legal malpractice.” 

Essentially, Davis & Feder alleges that because Section 181 was declared 

unconstitutional six years later in 2013, Hancock Hotels would not have been 

required to comply with the statute if it have been served with a “stop pay notice” 

during 2007. In the event that a “stop pay notice” had been served on Hancock 

Hotels during 2007, it would have been required to either comply with the 

requirement of Section 181, or undertake a constitutional challenge to the statute. 

                                                
42  See Record Excerpt (“RE”) # 13, pp. 382-387. 
43  See RE # 12, pp. 235-241. 
44  See RE # 13, pp. 388-389. 
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Regardless of what action Hancock Hotels might have taken when served with a 

“stop pay notice” during 2007, one thing is certain: David Brisolara never 

considered utilizing this statute on behalf of Paige Electric. 

Conclusion 

 For the foregoing reasons, the arbitratorʼs award should be set aside and 

Paige Electricʼs claims remanded from trial before the Harrison County Circuit 

Court. Alternatively, this Court should rule that Paige Electricʼs malpractice claims 

concerning the handling of its claims against the hotel owner were not subject to 

the arbitration clause in the Retainer Agreement, with the malpractice claims 

related to the hotel owner to be remanded from trial before the Harrison County 

Circuit Court. 

This the 27th  day of June, 2016. 

       Blewett Thomas   
       BLEWETT W. THOMAS 
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Columbus, MS 39701 
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