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INTRODUCTION 

The MEC, with more than one thousand member companies, and over 

10,000 individual members, is the State’s Chamber of Commerce, “the voice of 

business” in Mississippi. Since its founding in 1949, the MEC has worked to 

furnish those charged with making and implementing the State’s laws with the 

information they need to make good decisions on questions that affect 

Mississippi businesses, and the people whose livelihoods depend on those 

businesses. The MEC respectfully submits that this brief will assist the Court 

in seeing, from the perspective of Mississippi business (and, indirectly but no 

less truly, their employees taken as a whole), why the position taken by the 

Plaintiff in this case is inconsistent with the history and purposes of the 

Mississippi Workers Compensation Act, and would, in addition, unnecessarily 

retard the development of an increasingly-useful alternative to the traditional 

approach to insuring large projects, the “OCIP.”    

ARGUMENTS AND AUTHORITIES

It is perhaps tempting, at times, to view workers compensation statutes 

as employer-protection measures.   Certainly some trial lawyers, such as the 

members of Amici The Mississippi Association of Justice, seem to hold that 

view.  But this Court knows better.   

This Court knows that the Workers Compensation Act is the single 

biggest piece of pro-worker legislation ever adopted in this State, and that it 

was adopted in response to demands from labor, increasingly dissatisfied with 

the tort system’s “uncompensated injuries, uncertain and unequal payouts, 

high transactional costs, and delay.” Franklin Corp. v. Tedford, 18 So.3d 215, 
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219-221 ¶¶ 4-5 (Miss. 2009).  The Tedford Court very prudently rejected an 

attempt to turn the clock back by narrowing the workers compensation system 

and re-expanding the tort system.  It understood and appreciated “[t]he 

prevailing view of labor,” which saw that the tort system “awards a few prizes to 

injured persons [but] deludes all other injured persons into thinking they are 

going to draw prizes, too, when, as a matter of fact, they are going to draw 

blanks. . . .” Id. at 219-20 ¶ 4 (internal quotation marks omitted).  

The MEC respectfully suggests that the merits of the case at bar must be 

approached with the same historical understanding that informed the Tedford 

Court.  Workers compensation is a boon to labor as a whole, providing 

immediate and unlimited medical care, and immediate albeit limited 

compensation -- and doing so with minimal transaction costs.1  Every measure 

1 The two dozen or so comp cases that this Court sees each year are but 
a tiny fraction of the tens of thousands of claims that are resolved largely or 
even entirely without controversy:  

Year Claims Filed Resulting 
in Five (5) or More Days 
of Missed Work (data 
on the presumably-legion 
less serious claims not 
available)

Controverted 
Cases 

Cases Appealed to 
Mississippi Supreme 
Court 

2015 10,815 2,659 21
2014 11,003 2,765 31
2013 10,772 2,755 21
2012 11,246 2,629 42
2011 11,761 2,721 35
2010 11,290 2,626 19
2009 11,090 2,621 28
2008 11,720 2,569 25
2007 12,369 2,641 37
2006 12,598 2,367 23
2005 12,536 2,778 14
2004 13,197 2,779 17
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that invites the injured worker to abandon the compensation system, and 

return to what the reformers called “a gamble . . . on the same level as faro,” 

Tedford, 18 So.3d at 220 ¶ 4 (internal quotation marks omitted), works to 

frustrate the Legislature’s broad, remedial intent.  Thus the proper approach to 

the statutory construction question now before the Court is the same approach 

that this Court has always given the Act: a “broad” construction, neither 

“strict,” “narrow,” nor “technical,” but “sensible as well as liberal . . . .”2

As a practical matter, a broad construction of the Act must involve a 

broad view of tort immunity.  That is to say, the exclusive-remedy doctrine 

should protect those who bear the burden of securing the hundreds of millions 

2003 13,413 2,727 25
2002 13,586 2,725 20
2001 14,685 2,836 18
2000 15,111 2,996 27

MISS. WORKERS’ COMPENSATION COMM’N, ANNUAL REPORTS (2000-2015)
HTTP://WWW.MWCC.STATE.MS.US/#/ANNUALREPORTS (last accessed Sept. 6, 2016). 

2 L.B. Priester & Son, Inc. v. Bynum’s Dependents, 142 So.2d 30, 31 
(Miss. 1962); Doubleday v. Boyd Constr. Co., 418 So.2d 823, 826 (Miss. 1982). 
See also Sones v. Southern Lumber Co., 60 So.2d 582 (Miss.1952) (common law 
definitions of “servant” and “independent contractor” essentially irrelevant in 
comp case, because common law concerned with vicarious liability; “‘By 
contrast, compensation law is concerned not with injuries by the employee in 
his detailed activities, but with injuries to him as a result not only of his own 
activities (controlled by the employer as to details) but of those co-employees, 
independent contractors and other third persons (some controlled by the 
employer, and others not). To this issue, the right of control of details of his 
work has no such direct relation as it has to the issue of vicarious tort 
liability.’”) (emphasis original)(quoting Larson's Workmen's Compensation Law, 
Vol. 1, Sec. 43.42 at 630-31). 
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of dollars that are paid annually to and on behalf of Mississippi workers.3

Immunity and compensation, in short, must stand on a quid pro quo footing.  

Because Chevron secured the payment of compensation, and Chevron 

bore the cost of same, Mr. Thomas received immediate medical attention and 

compensation, which, according to Chevron’s brief, has thus far totaled nearly 

$1,000,000.  Even under a “strict,” “narrow,” or “technical” reading of the Act it 

would be difficult to justify exposing Chevron to a tort claim on these facts. 

Under a “sensible as well as liberal” reading, it is impossible to do so. 

A word about the OCIP. 

As Chevron’s brief noted, the policy that has paid (and continues to pay) 

benefits on behalf of Mr. Thomas is a “wrap-up” policy, also known as an OCIP 

(“Owner Controlled Insurance Policy”).  Used to protect employees on 

government project work sites since World War II, such policies are 

increasingly common in the private sector. G. E. Bird, J. Gibson et al., The 

Wrap-Up Guide Ch. 1 (4th ed., IMRI 2006).4  One commentator observes that 

3 From 2000 to 2014 (the most recent year for which data were 
available), compensation and medical benefits paid to Mississippi workers 
ranged from over $269 million to over $343 million per year.  MISS. WORKERS’
COMPENSATION COMM’N, CUMULATIVE INFORMATION TABLES: TOTAL COMPENSATION AND 

MEDICAL PAID (2015), 
http://www.mwcc.state.ms.us/#/annualReportCumulativeTotals#total_compe
nsation   (last accessed Sept. 6, 2016). 

4  Bird and Gibson explain: 

Wrap-ups were used in the United States to construct defense plants during World 
War II, New York City's public housing, the United Nations building, the third Lincoln 
Tunnel, and the headquarters of Chase Manhattan Bank. More recently, controlled 
insurance programs (CIPs), or wrap-ups, have found extensive use in a variety of 
applications for private owners, contractors, school districts, governmental entities, and 
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“wrap-ups appear poised to play an important part in construction risk 

management for the foreseeable future.”5  Indeed, the New York State Workers’ 

Compensation Board describes such policies even today as “standard practice 

on large construction projects. . . .”6

joint venture operators. Previously the exception rather than the rule, wrap-ups are now in 
widespread use on major construction projects. 

G. E. Bird, J. Gibson et al., The Wrap-Up Guide Ch. 1.  

5 M.E. Borja & Edward R. Brown, The Interplay Between Wrap-Up 
Coverage and Standard Corporate Insurance, 2014 A.B.A. Sec. Litig., 
http://www.americanbar.org/content/dam/aba/administrative/litigation/mat
erials/2014_inscle_materials/written_materials/b18_1_the_interplay_between_
wrap_up.authcheckdam.pdf (last accessed Sept. 6, 2016). 

6 Wrap-Up Workers' Compensation Insurance Policies for Construction 
Projects, 
http://www.wcb.ny.gov/content/main/onthejob/CoverageSituations/wrapUpI
nsPolicies.jsp (last accessed Sept. 6, 2016) See also The Wrap-Up Guide, supra,
Ch. 2: 

CIPs have been used in many parts of the world for many kinds of projects 
and operations. For example, they have been used in conjunction with a 
multibillion-dollar airport for Hong Kong, a mine in Chile, a new sports 
complex in Arizona, construction and subsequent regular maintenance and 
capital work for a nuclear power generating plant in the United States, and 
an ongoing construction program for large retail outlets. Other projects for 
which CIPs are commonly used include the following. 

• Civic or convention centers 
• Highways, bridges, mass transit systems, and other state or district 

civil work 
• Municipal building programs 
• Schools 
• Oil refineries, chemical manufacturing plants, auto manufacturing 

plants, and other industrial complexes 
• Pipelines and electrical transmission lines 
• High-rise buildings or office and research complexes 
• Power generating stations 
• Airports 
• Mining, processing, smelting, metal refining, and similar site 

construction and maintenance 
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Wrap-up policies (which may afford general liability coverage as well) 

provide a number of advantages over the traditional method of securing 

coverage, in which a patchwork of individual policies (and indemnity 

agreements) would be obtained by and from various contractors and 

subcontractors.  For one thing, wrap-ups offer the potential to “expand the pool 

of contractors available to bid on a project,” by providing coverage that some --  

particularly small or disadvantaged contractors -- might not be able to obtain 

at competitive rates.  Borja, supra note 5.  They may, in addition, lower total 

insurance costs through bulk purchasing and “volume discounts.” Id. 

Moreover, 

[t]here may be greater efficiency in both insurance administration and claims 
handling, and the presence of a single insurer may reduce the existence of inter-
insurer disputes, and it should eliminate the purchase of overlapping coverages. 
Indeed, this may be reflected by the fact that case law involving interinsurer 
litigation in this area is sparse. […] [Plus, an] owner or contractor may avoid 
paying mark-ups on insurance at each level of contracting by purchasing it 
directly. 

Borja, supra note 5.  

A wrap-up may also “promote site safety and loss control, since one 

insurer is ordinarily providing coverage for all or most all workers on the site. 

Likewise, contractors at all levels often are provided with financial incentives 

• Regular contracted maintenance or construction work for large 
entities with single or multiple sites 

• Regular capital construction work for large organizations 
• Single-family home communities and condominium projects 

Wrap-ups, though used to some extent for at least six decades, became 
increasingly popular in the United States over the last two decades and have 
been utilized extensively during the past 15 years. They were applied to 
international projects even before emerging in the United States. 
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tied directly to safety and loss performance on a wrap-up project.” Borja, supra 

note 5.

Finally, and by no means least:  a wrap-up policy guarantees coverage. It 

eliminates the risk that a financially-strapped subcontractor will allow his 

comp policy to lapse -- and the corresponding risk that his employees will have 

no coverage.7

7 Mississippi data were not readily available, but experience from other 
States -- and human nature -- suggest that the problem is real: 

The California Department of Insurance has recently estimated that approximately 
30% of the 800,000 employers in California do not have workers’ compensation 
insurance.  If each employer had only 5 employees, that would mean over a 
million workers in California are working without the required protection of 
workers’ compensation insurance.  

* * * *  

In Florida, three people were charged with fraud and conspiracy for allegedly 
providing hundreds of workers with falsified workers’ compensation insurance 
certificates, which were submitted to over 300 Florida construction 
contractors.  A federal grand jury indicted them in a scheme that involved about 
$20 million in construction contracts in 12 counties.  They were able to undercut 
area labor providers because they failed to pay an estimated $4 million in 
workers’ compensation insurance premiums.  

L.T. Jernigan, Jr., Employer Fraud in Workers’ Compensation – Just How 
Significant Is It?, https://www.lexisnexis.com/legalnewsroom/workers-
compensation/b/workers-compensation-law-
blog/archive/2008/12/23/employer-fraud-in-workers_1920_-compensation-
_1320_-just-how-significant-is-
it_3f002d00_12_2f00_23_2f00_2008.aspx?Redirected=true%27 (last accessed 
Sept. 6, 2016). See also “NC Cracks Down on Uninsured Employers,”
NEWSOBSERVER.COM, Jan. 8, 2016, 
http://www.newsobserver.com/news/politics-
governmnet/article53724180.html (last accessed Sept. 6, 2016) (state agency 
charged with enforcing workers compensation laws collected nearly $1 million 
in fines from uninsured companies since 2011, and estimating 30,000 
employers in North Carolina failed to purchase required workers compensation 
coverage); “Nightmare for Many Injured Workers: The Boss with No Insurance,” 
THE STAR-LEDGER, April 8, 2008, 
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The MEC respectfully urges this Court to bear these considerations in 

mind as it approaches the merits of this case. The MEC believes that Chevron’s 

position is consistent with the historical goals and purposes that have long 

been successfully served by the Mississippi Workers Compensation Act, and 

with the beneficial development and application of the OCIP. 

Dated this 8th day of September, A.D. 2016. 

Respectfully submitted,

s/Robert M. Frey  
Alveno N. Castilla (Miss. Bar No. 5924) 
Robert M. Frey (Miss. Bar No. 5531) 

ATTORNEYS FOR AMICUS CURIAE 
MISSISSIPPI ECONOMIC COUNCIL

OF COUNSEL: 

BUTLER SNOW LLP 
200 Renaissance at Colony Park, Suite 1400 
1020 Highland Colony Parkway (39157) 
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(P) (601) 948-5711 
(F) (601) 985-4500 
(E) alveno.castilla@butlersnow.com
(E) bob.frey@butlersnow.com

http://www.nj.com/news/ledger/topstories/index.ssf/2008/04/nightmare_for
_many_injured_wor.html (last accessed Sept. 6, 2016) (New Jersey state audits 
show 25,000 employees work for uninsured employers; two-thirds of New 
Jersey businesses caught in non-compliance are repeat offenders;  businesses 
obtain policies to “appease the state” then terminate the policies or fail to pay 
premiums) (“A study of New York businesses estimated dishonest employers 
there are saving $1 billion a year in payments to injured workers. In California, 
[…] dishonest employers […] were forcing law-abiding companies […] to pay 
premiums eight times higher than they should. […] In Florida, officials shut 
down 2,000 companies two years ago and levied $45 million in penalties 
against employers who had failed to properly insure their workers.”). 
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