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STATEMENT OF THE ISSUES

Pursuant to Miss. R. App. P. 10(b)(4), the appellant/plaintiff only filed
one issue to be considered on appeal.  The filed statement of the issues
was whether or not the trial court erred in finding the two contracts
entered between Dhealthcare Consultants, Inc. and Jefferson County
Hospital were unenforceable because enough of the terms and conditions
of the two contracts were not spread upon the minutes of the Board of
Trustees for Jefferson County Hospital. The appellee/defendant will address
this issue and the other issues raised by the appellant/plaintiff in its Brief.

1. Did the trial court commit reversible error in finding that the two
contracts entered between Jefferson County Hospital, a public body, and
Dhealthcare Consultants, Inc., a private party, were void and unenforceable
because enough of the terms and conditions of the contracts were not spread
upon the minutes of the Board of Trustees for the hospital?

2. Did the trial court err by not applying the doctrine of equitable estoppel
in this case?

3. Did Jefferson County Hospital breach the two contracts?

1



STATEMENT REGARDING ORAL ARGUMENT

The appellee/defendant submits that oral argument is not required, pursuant to Miss. R. App.

P. 34(a)(2), because the dispositive issue has been authoritatively decided by the Supreme Court of

the State of Mississippi, and, pursuant to Miss. R. App. P. 34(a)(3), because the facts and legal

arguments are adequately presented in the briefs and records and the decisional process would not

be significantly aided by oral argument.
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STATEMENT OF THE CASE

a. Nature of the Case and Course of Proceedings Below.

This case concerns whether two contracts entered into between Jefferson County Hospital

(hereinafter referred to as “JCH”), a public body, and Dhealthcare Consultants, Inc. (hereinafter

referred to as “Dhealthcare”) , a private corporation, are valid and enforceable when enough of the

terms and conditions of the contracts are not spread upon the minutes of the Board of Trustees for

the hospital.3

The appellant/plaintiff (hereinafter referred to as “plaintiff”)  filed its complaint in the Circuit

Court of Jefferson County, Mississippi on May 22, 2012.4 [R. 5-18; 36-50].5   The appellee/defendant

(hereinafter referred to as “defendant”) filed its answer and affirmative defenses on July 6, 2012.

[R.20-29; 51-60].  Thereafter, the plaintiff filed its complaint for a declaratory judgment on April 26,

2013, [R. 86-98], and the defendant filed its answer, affirmative defenses, and counterclaim on

August 28, 2013. [R. 157-171].  The parties engaged in discovery.  After the completion of

discovery, the parties filed cross motions for summary judgment.  The trial court denied all  parties’

motions for summary judgment, and the case proceeded to trial.  A bench trial was conducted, and

after the trial was concluded, the trial court issued its Findings of Fact and Conclusions of Law on

August 28, 2015 finding that the contracts between JCH and Dhealthcare were invalid and

3Neither the terms and conditions of the two contracts nor the contracts themselves were
available in a public record for the public to review.

4Plaintiff’s original complaint was filed by Dhealthcare and Paul Duplessis, the company’s
owner.  However, during the trial of this matter, the plaintiff voluntarily dismissed, without
objection, Mr. Duplessis as a party.

5“R” denotes the Record followed by page numbers.
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unenforceable because enough of the terms and conditions of the contracts were not spread upon the

minutes of the Board of Trustees for JCH. [R. 1274-1279].  The plaintiff, thereafter, filed its notice

of appeal and designation of the record designating only one issue on appeal.  The case is ripe for

review.

b. Statement of Facts.

The defendant relies on the statement of facts contained in the trial court’s Findings of Fact

and Conclusions of Law. [R.1274-1279].  Those facts are as follows:

The Hospital is governed by a Board of Trustees (“Board”) appointed
by the Jefferson County Board of Supervisors.  The Board holds
regular monthly meetings, monthly finance meetings, and special
meetings from time to time.  The actions of the Board are recorded
in minutes which are approved by the Board and maintained by the
Hospital Administrator.  The minutes are kept in the Administrator’s
office in a minute book.

The Board of Trustees entered into a contract with Dhealthcare in
August 2008 for the company to provide consultant services for
the hospital’s inpatient psychiatric program.  In the Board minutes
from August 13, 2008, the Board authorized Jerry Kennedy to
execute this contract with Dhealthcare Consultants, Inc.; however,
no terms and conditions were included in the minutes nor was a
copy of the contract attached.

Similarly, in January 2009, the Board of Trustees entered into a
second contract with Dhealthcare for the company to provide
consultant services for both the hospital’s inpatient and
outpatient psychiatric programs.  Although the Board minutes
of January 14, 2009 authorized Jerry Kennedy to execute the
Outpatient Psychiatric Program and Inpatient Acute Care
Consulting Agreement with Dhealthcare Consultants Incorporated,
the terms and conditions were again not included in the minutes
nor was a copy of the contract attached.

[R. 1274-1275].

The plaintiff states in its Brief, and the defendant agrees, that “[c]ontracts, after execution,
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were kept under lock and key by the administrator in a Contract Book.” [Brief of Appellant, p. 6].

The plaintiff states, in its statement of facts, that two witnesses, “Dudley Guice and Jeanette

Travis, testified that the board would receive a proposed contract prior to the recommendation to

hire.” [Brief of Appellant, p. 6].  However, there is substantial credible evidence that board members

would not always receive a proposed contract prior to the recommendation.  Jerry Kennedy testified

that board members would receive copies of contracts only when the Chairman of the Board of

Trustees directed him to provide the contracts.6   Mr. John Dickens, a board member, testified that

Mr. Kennedy would bring contracts to the board meeting when board members asked him to.7

6Mr. Kennedy testified as follows:

Q. Now, with respect to contracts, before each meeting, would you hand each of the Board
of Trustees a folder with the business in it for that particular meeting?

A. Right, I would hand them an agenda what the meeting was going to be about.

Q. Were there also contracts in those folders from time to time?

A. I can’t recall the folders having a contract in them.  Unless it was on the agenda, that
would be the only thing I could recall.

Q. So if a contract was on the agenda to be discussed, you would put the contract in the
packets for the Board of Trustees members?

A. If they tell me so.

Q. If who told you so?

A. If the board – if the board told me so, just say the chairman of the board.

[Tr. pp. 122-123].  “Tr.” is the abbreviation for the transcript followed by page numbers].

7Mr. Dickens testified as follows:

Q. Did Mr. Kennedy make recommendations to the board as far as contracts and hiring
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The plaintiff states, in its statement of facts,  that the contract entered on September 1, 2008

was for a five year term “with automatic renewal unless either party [gave] 60 days notice,” and

Dhealthcare was “paid $4900 per month with increases over” the five year term. [Brief of Appellant,

p. 7].  The contract actually provides for a 10% annual increase each year of the contract. [Ex. No.

P-23].  The plaintiff also states that a second contract was entered on February 2, 2009 for a five year

term for $18,925 per month “with increases and automatic renewal unless either party gave 60 days

notice.” [Brief of Appellant, p. 8].  This contract, as well, provides for a 10% annual increase each

year of the contract. [Ex. No. P-24]. The plaintiff further states that it performed its duties under the

people and companies?

A. Yes.

Q. Can you tell us about that briefly?

A. On a couple of occasions he brought not contracts but discussed things and referenced
hiring consultants or PR people.

Q. Were you ever – did you receive folders for every meeting with agendas in them?

A. We did.

Q. Did they occasionally have contracts in them that y’all were to discuss?

A. I don’t recall.

Q. So you don’t ever remember one contract being in those folders?

A. I remember the board asking him about the contracts, to bring copies of all the contracts
that we had.

Q. Okay.  And –

A. As far as them being into a folder every meeting, I don’t remember.  I don’t recall that.

[Tr. pp. 104-105].
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two contracts, and the hospital’s Board of Trustees terminated the contracts without cause. [Brief

of Plaintiff, pp.9-13].  However, there is substantial credible evidence that the plaintiff did not

perform its duties under the contracts. The substantial credible evidence establishes that the plaintiff

became slack in its duties in 2009 and did not perform any of its duties required by the contracts in

2011 and 2012. [Tr. pp. 184-187; App. R. E. 6a-9a8].  The evidence establishes that the contract

duties were actually performed by Mr. Kennedy, the hospital administrator, and his staff.9 [Tr. p. 133-

135].  Mr. Kennedy gave Dhealthcare 62 day notice of noncompliance with the contracts prior to

terminating the company. [Tr. pp. 148-154].  Mr. Kennedy testified as follows concerning the reason

for termination of the two contracts:

Q. Tell me why you wrote that letter.

A. Well, I wasn’t happy with his performance.  He wasn’t doing anything for the hospital
and I figured that we was paying money for nothing.

[Tr. p. 135].

SUMMARY OF THE ARGUMENT

Since this is an appeal from a final judgment issued by a trial court, sitting without a jury,

challenging the trial court’s findings of fact and conclusions of law, this Court will not set aside the

trial court’s findings of fact that “are supported by substantial, credible, and reasonable evidence,”

and the Court will review the conclusions of law de novo.  City of Jackson v. Internal Engine Parts

8“App. R. E.” is the abbreviation for Appellee’s Record Excerpts followed by page
numbers.

9Mr. Kennedy testified that he, Monica May, the hospital’s program director for outpatient
services, and sometimes Ms. Foster, another hospital employee, would pick up and bring 93% of
the patients for outpatient services to the hospital, whereas Mr. Duplessis never went with him to
pick up any patients. [Tr. p. 133-135].
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Group, Inc., infra, at 63.  As discussed below, the trial court’s findings are supported by substantial,

credible, and reasonable evidence, and the lower court did not err in its conclusions of law. 

There is substantial, credible, and reasonable evidence in the record to support the trial court’s

findings that enough of the terms and conditions of the two contracts entered into between JCH, a

public hospital, and Dhealthcare, a private corporation, were not spread upon the minutes of the

Board of Trustees in order to make the contracts valid and enforceable.  It was the responsibility of

Dhealthcare to make sure that the terms and conditions of the two contracts were spread upon the

minutes of the Board of Trustees for JCH, Thompson v. Jones County Community Hospital, infra,

Wellness, Inc. v. Pearl River County Hospital, infra, but the company did not meet its obligation.

Since enough of the terms and conditions of the two contracts entered into between JCH and

Dhealthcare were not spread upon the minutes, the contracts are invalid and unenforceable.

Thompson v. Jones County Community Hospital, infra; Rawls Springs Utility Dist. v. Novak, infra;

Wellness, Inc. v. Pearl River County Hospital, infra. 

The contracts were not available in any other public office or public record available for the

public to review.  Instead, the contracts were kept by the administrator in his office under lock and

key.  Therefore the holdings in Community Extended Care Centers, Inc. v. Board of Supervisors of

Humphreys County, infra, and Marion County v. Foxworth, infra, do not apply in the present case.

The amount of payment that was to be made to Dhealthcare under the two contracts was not

spread upon the minutes of the hospital’s Board of Trustees.   Therefore, the holdings in Stokes v.

Newell, infra, and Cheatam v. Smith, infra, do not apply in the present case.

It was Dhealthcare’s responsibility and not that of the hospital’s attorney to make sure the

terms and conditions of the two contracts were spread upon the minutes of the Board of Trustees.
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Thompson v. Jones County Community Hospital, infra; Wellness, Inc. v. Pearl River County

Hospital, infra.  Therefore, the hospital is not liable for Dhealthcare’s breach of its duty.

Ms. Regina Reed, a board member and board secretary, testified that she questioned the

payments to Dhealthcare in 2011.  Therefore, the plaintiff’s argument that no board member

questioned the payments to Dhealthcare is without merit and does not apply to this case. Compare

Humphreys County Memorial Hospital v. Griffin, infra.

 The contracts are perpetual contracts, and the contracts are void because they violate public

policy.  The plaintiff argues that the contracts could not be terminated before the end of the terms of

the contracts, and, even then, the contracts would not be renewed only if either party gave a 60-day

notice of non-renewal.  It is against public policy to prevent a hospital from terminating a contract

before the expiration date if the hospital board determines that it is in the best interest of the hospital

to terminate the contract. MISS. CODE ANN. § 41-13-35(5)(g).  Furthermore, if Dhealthcare’s

argument about the inability to terminate the contracts is correct, then the two contracts are perpetual

and against public policy.10  Echols v. New Orleans, Jackson & Great Northern Railroad Co., infra. 

10The contracts would also be unconscionable.  See Covenant Health & Rehabilitation of
Picayune, LP v. Estate of Moulds ex rel. Braddock, 14 So.3d 695 (Miss. 2009) (en banc).  The
contracts are procedurally unconscionable.  “Procedural unconscionability may be proved by
showing ‘a lack of knowledge, lack of voluntariness...” East Ford, Inc. v. Taylor, 826 So.2d 709,
714 (Miss. 2002) (en banc).  Board members testified that they lacked knowledge about the terms
and conditions of the contracts.  This lack of knowledge makes the contracts procedurally
unconscionable.  East Ford, supra.  The contracts are also substantively unconscionable because
the contracts, as interpreted by Dhealthcare, are perpetual and leaves the hospital without a
remedy.  A contract that leaves a party without a remedy is substantively unconscionable.
Covenant Health & Rehabilitation of Picayune, LP v. Estate of Moulds ex rel. Braddock, supra.
An unconscionable contract is illegal, Covenant Health, supra, and an illegal contract or one
against public policy cannot be enforced by the courts. Price v. Purdue Pharma Co., 920 So.2d
479, 484-485 (Miss. 2006) (en banc).  A public board is without  authority to enter into an illegal
contract.  Board of Supervisors of Jefferson County v. Arrighi, 54 Miss. 668 (1877). 
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Therefore, the contracts are void and unenforceable.

Since board minutes do not reflect any agreement by the hospital’s Board of Trustees to pay

Dhealthcare the sums of $4,900.00 per month with annual increases under the first contract and

$18,925.00 per month with annual increases under the second contract, the doctrine of equitable

estoppel does not apply. Rawls Springs Utility Dist. v. Novak, infra.   Therefore, the trial court did

not err by not applying the doctrine of equitable estoppel in this case.

The plaintiff argues that the trial court erred by not finding that JCH breached the two

contracts.  However, the issue of whether JCH or Dhealthcare breached the contracts was disputed. 

Dhealthcare’s witnesses testified that JCH breached the contracts, whereas JCH’s witnesses testified

that Dhealthcare breached the contracts.  This was a credibility issue, and the trial court did not

resolve the credibility issue in Dhealthcare’s favor.   “The credibility of witnesses is a matter left to

the discretion of the trial court.”    Brown v. Bond, infra, at 240 (¶ 12), and the trial court’s credibility

determination will not be disturbed on appeal. Ewing v. State, infra.

ARGUMENT

This case is an appeal from a final judgment issued by a trial court, sitting without a jury,

challenging the trial court’s findings of fact and conclusions of law.  “The standard of review for a

judgment following a bench trial is as follows: A circuit court judge sitting without a jury is accorded

the same deference with regards to his findings as a chancellor, and his findings are safe on appeal

where they are supported by substantial, credible, and reasonable evidence.” City of Jackson v.

Internal Engine Parts Group, Inc., 903 So.2d 60, 63 (¶ 7) (Miss. 2005).  In this case, the trial court’s

findings are supported by substantial, credible, and reasonable evidence.  Therefore, those findings

of fact should not be set aside.  City of Jackson v. Internal Engine Parts Group, Inc., supra, at 63

10



(¶ 7).

The plaintiff also challenges the trial court’s conclusion of law “that the terms and conditions

of the two contracts with Dhealthcare were not sufficiently contained in the minutes of the Board 

and therefore, the contracts are invalid and unenforceable.” [R. 1276].  A trial court’s conclusions

of law are reviewed on appeal de novo. City of Jackson v. Internal Engine Parts Group, Inc., supra,

at 63 (¶ 7).  As discussed below, the trial court’s conclusions of law followed the well established

precedent set by the Supreme Court of the State of Mississippi.  Therefore, the trial court’s findings

and conclusions should not be overturned.

The plaintiff essentially raises three issues in its Brief.  Those issues are: (1) Did the trial court

commit reversible error in finding the two contracts between JCH, a public body, and Dhealthcare,

a private party, were void and unenforceable because enough of the terms and conditions of the

contracts were not spread upon the minutes of the Board of Trustees for JCH; (2) Did the trial court

err by not applying the doctrine of equitable estoppel in this case; and (3) Did JCH breach the two

contracts?  Although the defendant believes that the plaintiff is barred from raising issues 2 and 3

because the defendant did not designate those issues in its statement of the issues filed pursuant to

Miss. R. App. P. 10(b)(4), the defendant will address all three issues.

1. The trial court did not commit reversible error in finding the two
contracts entered between Jefferson County Hospital, a public body, and
Dhealthcare Consultants, Inc., a private party, were void and unenforceable
because enough of the terms and conditions of the contracts were not spread
upon the minutes of the Board of Trustees for the hospital.

Jefferson County Hospital is a governmental  hospital created by the Jefferson County Board
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of Supervisors.11 [R. 1274]. The hospital is governed by a Board of Trustees whose members are

appointed by the county’s Board of Supervisors. [R. 1274].  The Board of Trustees “holds regular

monthly meetings, monthly finance meetings, and special meetings from time to time.” [R. 1274]. 

Any actions taken by the Board of Trustees during its meetings “are recorded in minutes which are

approved by the Board and maintained by the Hospital Administrator.” [R. 1274]. The administrator

keeps the minutes in his “office in a minute book.”12 [R. 1274].  The minutes are kept by the

11The hospital is a community hospital owned by the Jefferson County, Mississippi  Board
of Supervisors that was created pursuant to MISS. CODE ANN §§ 41-13-10 and 29, et seq.  A
hospital created pursuant to this statute is a public body.  Bolivar Leflore Medical Alliance, LLP
v. Williams,  938 So.2d 1222, 12235-1231 (Miss. 2006) (en banc). 

12Dudley Guice, the past Chairman of the hospital’s Board of Trustees and Paul Duplessis’
father in law, testified that the minutes were kept under lock and key by the hospital
administrator.  Mr. Guice testified as follows:

Q. Now, you said the administrator kept the minutes of the Board of Trustees; is that
correct?

A. Yeah.  When you say “kept,” you mean –

Q. He was the custodian?

A. Yes. Uh-huh.

Q. Did he keep them under lock and key?

A. I assume he did.  That was a board order that he kept them under lock and key.

[Tr. pp. 95-96; App. R. E. 1a-2a].

Mr. Guice further testified:

Q. And if a member of the general public wanted to come in and review hospital
minutes, Board of Trustees minutes, they were not kept out in the open for the
public to come in and look at, were they?

A. No, they were not kept in the open.

12



administrator under lock and key. [Tr. pp. 95-96; App. R. E. 1a-2a].  JCH’s minutes are not public

records available for the public to review at any time. [Tr. pp. 95-96; App. R. E. 1a-2a].

A public body, such as a public hospital, speaks and acts only through its minutes.  Lee

County v. James, 178 Miss. 554, at 559, 174 So. 76, at 77 (1937); Board of Supervisors of

Tishomingo County v. Dawson, 208 Miss. 666, at 672, 45 So.2d 253 (1950); MISS. CODE ANN §

41-13-35; Thompson v. Jones County Community Hospital, 352 So.2d 795 (Miss. 1977); Rawls

Springs Utility Dist. v. Novak, 765 So. 2d 1288 (Miss. 2000); Wellness, Inc. v. Pearl River County

Hospital, 178 So.3d 1287 (¶ 9) (Miss. 2015) (“A community hospital board of trustees, as does any

public board in the State of Mississippi, speaks and acts only through its minutes”).

Whenever the hospital’s Board of Trustees approves a contract with a vendor, that fact is

recorded in the hospital’s minutes.  However, the terms and conditions of the contracts are not spread

upon the minutes, nor are copies of the contracts attached to the minutes. [R. 1275].  Any contract

entered into between the Board of Trustees and a vendor are kept in a separate contract book which

is kept under lock and key by the hospital administrator in his office.13 [Brief of Appellant, p. 6]. 

[Tr. p. 96; App. R. E. 1a-2a]. 

13Dudley Guice, the former chairman of the Board of Trustees, testified as follows
concerning contracts:

Q. And in the contract, the administrator kept the contract book as well; is that
correct?

A. Yes.

Q. And did he keep a contract book under lock and key?

A. That’s what the Board ordered – requested.  So we assume he would keep them
under lock and key.
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In August, 2008 the hospital’s “Board of Trustees entered into a contract with Dhealthcare...

for the company to provide consultant services for the hospital’s inpatient psychiatric program.” [R.

1275].  The Board of Trustees “authorized Jerry Kennedy to execute this contract with Dhealthcare

Consultants, Inc.; however, no terms and conditions were included in the minutes nor was a copy of

the contract attached.” [R. 1275].  The hospital’s Board of Trustees “entered into a second contract

with Dhealthcare” in January, 2009 “for the company to provide consultant services for both the

hospital’s inpatient and outpatient psychiatric programs.” [R. 1275].  The Board of Trustees

authorized Mr. Kennedy, the hospital administrator, “ to execute the Outpatient Psychiatric Program

and Inpatient Acute Care Consulting Agreement with Dhealthcare Consultants Incorporated...”  [R.

1275].  Just like the first contract with Dhealthcare, the terms and conditions of the second contract

were  “not included in the minutes nor was a copy of the contract attached.” [R. 1275].

The members of the Board of Trustees  and Mr. Kennedy, the hospital administrator, testified

that the terms and conditions of the two Dhealthcare contracts were not spread upon the minutes14

[Tr. p. 96; App. R. E. 1a-2a].

14The hospital and Dhealthcare entered into two contracts.  The terms and conditions of
the first contract are as follows: (1) Dhealthcare was to advertise the inpatient psychiatric
treatment program and the inpatient acute care program; recruit and monitor patients for the two
programs, and be available for telephone conferences seven days a week; (2) the hospital was to
pay Dhealthcare $4,900.00 per month with an automatic annual 10% increase in compensation
each year of the contract; and (3) the contract would automatically renew for an additional five
(5) years unless either party gave notice of non-renewal at least 60 days before the expiration date
of the contract. [Ex. No. P-23].    The terms and conditions of the second contract are as follows:
(1) Dhealthcare was to provide outpatient psychiatric and inpatient acute care consulting services
for the hospital; organize, maintain, and direct the professional services for those programs;
consult with the two programs staff; serve as a liaison between, the medical staff, the hospital
administration, and be available for telephone conferences seven days a week; (2) the hospital was
to pay Dhealthcare $18,975.00 per month with an automatic annual 10% increase in
compensation each year of the contract; and (3) the contract would automatically renew for an
additional five (5) years unless either party gave notice of non-renewal at least 60 days before the
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of the Board of Trustees nor were copies of the contracts attached to the minutes.  Mr. Kennedy, as

hospital administrator, ran the day to day operations of the hospital and had the authority to supervise

and  recommend to the Board of Trustees to terminate any contract with a vendor. [Tr. 182-183;

App. R. E. 4a-5a].

As a matter of law, the terms and conditions of any contract entered into with a public body

must be spread upon the minutes of that public body.15  Lee County v. James, supra; Board of

Supervisors of Tishomingo County v. Dawson, supra; MISS. CODE ANN § 41-13-35; Thompson v.

Jones County Community Hospital, supra; Rawls Springs Utility Dist. v. Novak, supra; Wellness, Inc.

v. Pearl River County Hospital, supra.  The terms and conditions must be spread upon the minutes

in order for the contract with a public body to be valid and enforceable. Thompson v. Jones County

Community Hospital, supra; Wellness, Inc. v. Pearl River County Hospital, supra.  In Thompson, the

Mississippi Supreme Court held “that a contract with a public board may be enforced if enough of

the terms and conditions of the contract are contained in the minutes for determination of the

liabilities and obligations of the contracting parties without the necessity of resorting to other

evidence.” Thompson v. Jones County Community Hospital, supra, at 797.  The Court specifically

held that:

expiration date of the contract. [Ex. No. P-24].  State law provides that a public hospital may
terminate a contract for services when the hospital deems it is in its best interest to terminate the
contract. MISS. CODE ANN. § 41-13-35(5)(g).  Mr. Kennedy testified that he deemed it in the
best interest of the hospital to terminate the two contracts with Dhealthcare because the company
began to slack off in 2009 and did not perform any services under the contracts in 2011 and 2012.
[Tr. pp. 182-213; App. R. E. 3a-35a].].

15A copy of the contract can be attached to the minutes in lieu of the terms and conditions
being spread upon the minutes in order to be valid and enforceable.  See, generally, Fleming v.
City of Clarksdale, 293 So. 2d 332 (Miss. 1974). 
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At the next meeting of the board on November 18 the minutes reflect
that a proposed contract was discussed and reviewed by the board,
and the president and secretary were authorized to execute a contract
with the plaintiff on behalf of the board.  The minutes contain no
reference to the salary to be paid plaintiff for his services.  We therefore
conclude that because the minutes do not reflect the amount of the
salary to be paid to plaintiff, the Court may not determine the amount
of the salary.  It was the responsibility of the plaintiff to see that the
contract was properly recorded on the minutes.

Id., at 797-798.  In the present case, the terms of the two contracts, the compensation of the two

contracts, the automatic annual increases in compensation, the duties that were to be performed by

the vendor, and the conditions under which the contracts could be terminated or non-renewed were

not spread upon the minutes of the Board of Trustees.

The Mississippi Supreme Court affirmed the Thompson holding in Rawls Springs Utility Dist.

v. Novak, supra, at 1291.  In Rawls Springs Utility District, the Court, quoted Thompson in

reaffirming “that a contract with a public board may be enforced if enough of the terms and conditions

of the contract are contained in the minutes...” Rawls Springs Utility Dist. v. Novak, supra, at 1291,

quoting, Thompson v. Jones County Community Hospital, supra, at 797.

The Supreme Court recently affirmed the Thompson holding again in Wellness, Inc. v. Pearl

River County Hospital, supra.  There, the  Court held that “where a public board engages in business

with another entity, ‘[no contract can be implied or presumed, it must be stated in express terms and

recorded on the official minutes and the action of the board [.]”  Wellness, Inc. v. Pearl River County

Hospital, supra, at (¶ 9), quoting, Burt v. Calhoun, 231 So.2d 496, 499 (Miss. 1970).  In reaffirming

Thompson, the Court held that a contract “may be enforced where ‘enough of the terms and

conditions of the contract are contained in the minutes for determination of the liabilities and

obligations of the contracting parties without the necessity of resorting to other evidence.”   Wellness,
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Inc. v. Pearl River County Hospital, supra, (¶ 10), quoting,  Thompson v. Jones County Community

Hospital, supra, at 797.  The Court noted that the dispute in Thompson was over the administrator’s

salary and since the minutes did not contain any reference to salary, “the Court [could] not determine

the amount of the salary.” Wellness, Inc. v. Pearl River County Hospital, supra, (¶ 11), quoting,

Thompson v. Jones County Community Hospital,, supra, at 797-798.  Similarly, in the instant case,

the minutes do not contain any reference to compensation, automatic increases in compensation, or

any other terms and conditions of the two contracts.  In other words, the minutes of the Board of

Trustees do not contain enough of the terms and conditions of the two Dhealthcare contracts for the

contracts to be valid and enforceable. Thompson v. Jones County Community Hospital,, supra; Rawls

Springs Utility Dist. v. Novak, supra; Wellness, Inc. v. Pearl River County Hospital, supra. 

Therefore, the trial court did not commit reversible error in finding that the two Dhealthcare contracts

are invalid and unenforceable.

The plaintiff argues that the contracts are valid and enforceable because they “were available

for reference elsewhere...” [Brief of Appellant, pp.15, 18-20].  The plaintiff relies primarily upon the

holding in  Community Extended Care Centers, Inc. v. Board of Supervisors of Humphreys County,

756 So.2d 798 (Miss. App. 1999) and Marion County v. Foxworth, 83 Miss. 677, 36 So. 36 (1904). 

However, both cases are distinguishable from the present case. In Community Extended Care

Centers, Inc., although the terms and conditions of a lease were not spread upon the minutes of the

board of supervisors, the lease was “recorded in Minute Book 41 and in the land records of the

chancery clerk at Book 124, page 527.” Community Extended Care Centers, Inc. v. Board of

Supervisors of Humphreys County, supra, at 800.  The chancery clerk is a public office, and the land

records on file in the chancery clerk’s office are public records available for the public to review.  In
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the present case, however, the two Dhealthcare contracts were not contained in public records

available for the public to review.  Instead the two contracts were kept under lock and key in a

contract book in the hospital administrator’s office. The contract book, being under lock and key, was

not readily available for the public to review.  In Marion County v. Foxworth, the Supreme Court

found that the order of the board of supervisors for Marion County “stated, however, what work was

to be done, and what price was to be charged for the labor employed and the materials used, and left

the ascertainment of the amount due to be arrived at by a simple calculation after the completion of

the work.” Marion County v. Foxworth, supra, 36 So. at 37-38.  In the present case, there is no order

or minutes of the Board of Trustees stating “what work was to be done, and what price was to be

charged for the labor employed and the materials used.” Therefore the holdings in Community

Extended Care Centers, Inc. v. Board of Supervisors of Humphreys County, supra, and Marion

County v. Foxworth, supra, do not apply in the present case.

Likewise, the facts of this case are distinguishable from the Court’s holding in Stokes v.

Newell, 174 Miss. 629, 165 So. 542 (1936) and Cheatam v. Smith, 229 Miss. 803, 92 So.2d 803

(1957).  In both of those cases, the salaries of the employees were recorded on the minutes of the

public board.  However, in this case, the amount of compensation was not spread upon the minutes

of the hospital’s Board of Trustees.  Therefore, the holdings in holding in Stokes v. Newell, supra and

Cheatam v. Smith, supra, do not apply in the present case.

The plaintiff also argues that it was the duty of the hospital’s counsel to make sure the minutes

were more complete. [Brief of Appellant, p. 20].  This argument is specious.  “[It is the responsibility

of the entity contracting with the Board , not the responsibility of the Board itself, to ensure that ‘the

contract is legal and properly recorded on the minutes of the board.” Wellness, Inc. v. Pearl River
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County Hospital, supra, at ¶ 10.   The hospital’s counsel represents the hospital and not the entities

that enter into contracts with the hospital.  It would be a conflict of interest for the hospital’s counsel

to represent the interest of entities that contract with the hospital. Miss. R. Professional Conduct 1.7. 

Therefore, the hospital is not liable for Dhealthcare’s failure to make sure enough of the terms and

conditions of the two contracts were spread upon the minutes to be valid and enforceable.

The plaintiff also argues that the two contracts are valid and enforceable because the Board

of Trustees would “receive monthly reports on payments made to Dhealthcare, and never questioned

them.” [Brief of Appellant, p. 23].  However, Ms. Regina Reed, a board member and board secretary,

testified that she questioned the payments to Dhealthcare in 2011.  Ms. Reed testified as follows:

Q. Did you ever see any payments that the hospital was making to Dhealthcare?

A. Yes.

Q. And when did you see payments that were being made to Dhealthcare?

A. I started paying attention in 2011.

Q. And how much were those payments that the hospital was making to Dhealthcare?

A. 30 plus thousand a month.

Q. And did you see that on the financial report by the hospital administrator?

MS. KEYS: Objection, leading.

Q. And where did you see the reported $30,000 a month?

A. On a financial report that we received each month.

Q. Who did you receive the financial report from?

A. Our folders were prepared by the administrator, and it was in our folder.

Q. Did it state on there $30,000 a month paid to Dhealthcare?
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A. Yes.

Q. Did it have it broken down into two payments or just one lump sum?

A. One payment.

Q. Did you raise any concerns or questions about that one 30 something thousand dollar
plus payment?

A. Yes, I did.

Q. Who did you raise those concerns with?

A. The administrator.

Q. And what concern did you raise?

A. I wanted to know what Dhealthcare was doing for us, what kind of company it was. 
I didn’t know anything about it, so I asked what were they doing for us because there
was a – I kept seeing 30,000 something dollars every month.  That raised a question
in my mind.  And I wanted to know what the company was and what they were doing
for us.

Q. And you raised those concerns in 2011?

A. I did.

Q. Did you raise those concerns with anyone else besides the administrator?  Were they
ever discussed at a board meeting?

A. I asked the administrator out in the board meeting.

Q. So you raised those concerns with the administrator at the board meeting in 2011?

A. Yes.

Q. And who was the administrator?

A. Mr. Jerry Kennedy.

[Tr. pp. 238 - 240; App. R. E. 38a-40a].  Th factual issue of whether or not board members ever

questioned the payments to Dhealthcare is controverted.   Apparently, the trial court found Ms.
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Reed’s testimony that she questioned the one lump sum payment to Dhealthcare credible and ruled

that the two Dhealthcare contracts were not valid and enforceable because enough of the terms and

conditions of the two  contracts were spread upon the minutes. [R. 1274-1279].  Therefore, the

plaintiff’s argument that no board member questioned the payments to Dhealthcare is without merit. 

Finally, the plaintiff argues that  Humphreys County Memorial Hospital v. Griffin, 170 So.3d

612 (Miss. App. 2015), supports its argument that the two contracts with the hospital are valid and

enforceable.  However, the Appellate Court, in  Humphreys County Memorial Hospital, found that

a 2007 contract entered into between the board and Ms. Griffin did not have enough of the terms and

conditions spread upon the minutes of the board to be valid and enforceable.  The Court found that

a severance pay provision in a 2002 contract was valid and enforceable presumably because enough

of the terms and conditions of the 2002 contract were spread upon the minutes of the board or there

was no dispute about the amount of the severance pay since the 2002 contract had been fully

performed.  Humphreys County Memorial Hospital v. Griffin, supra.  In any event, the Mississippi

Supreme Court in 2015 in  Wellness, Inc. v. Pearl River County Hospital, supra, definitively held that

if enough of the terms and conditions of a contract, including the payment to be made under the

contract, are not spread upon the minutes of a public body’s board, then the contract is invalid and

unenforceable.  Wellness, Inc. v. Pearl River County Hospital, supra.

There is another reason the two Dhealthcare contracts are invalid and unenforceable.  The

contracts are perpetual contracts, and the contracts are void because they violate public policy.   The

contracts, as drafted, and as argued by Dhealthcare, indicate that the hospital could not terminate the

contracts prior to the expiration date.  As such, this leads the Court to the conclusion that the

contracts are perpetual and, therefore, against public policy. Dhealthcare argues that the 60-day
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notice provision in the contracts pertain to the renewal or non-renewal of the contracts and not the

termination of the contracts.  If the 60-day notice provision applies only to the renewal or non-

renewal of the contracts, then there is no provision in the contracts that provide for the termination

of the contracts.16  Dhealthcare is essentially arguing that the contracts are perpetual contracts and

could only be non-renewed if 60-day notice is given prior to the expiration date, and if notice of non-

renewal is not given, then the contracts would automatically re-new. Accordingly, Dhealthcare argues

that the contracts are  perpetual and cannot be terminated by the hospital.  A perpetual contract is

against public policy and will not be enforced. Echols v. New Orleans, Jackson & Great Northern

Railroad Co., 52 Miss. 610 (1876). Furthermore, a contract that prevents a hospital from terminating

it when it is in the best interest of the hospital violates public policy.  MISS. CODE ANN. § 41-13-

35(5)(g). If Dhealthcare’s argument about the inability to terminate the contracts is correct, then the

two contracts are perpetual and against public policy.17  Echols v. New Orleans, Jackson & Great

16Mr. Kennedy, of course, testified that the 60-day notice provision applied to the
termination of the contracts.  Dhealthcare maintains otherwise.  The company maintains that the
60-day notice provision applies only to renewal or non-renewal.  If that is the case, then the
contract was not properly entered into because there was not a meeting of the minds.  There must
be a meeting of the minds in the formation of a contract in order for the contract to be valid.
Howard v. Total Final E & P USA, Inc., 899 So.2d 882 (Miss. 2005) (en banc).

17The contracts would also be unconscionable.  See Covenant Health & Rehabilitation of
Picayune, LP v. Estate of Moulds ex rel. Braddock, 14 So.3d 695 (Miss. 2009) (en banc).  The
contracts are procedurally unconscionable.  “Procedural unconscionability may be proved by
showing ‘a lack of knowledge, lack of voluntariness...” East Ford, Inc. v. Taylor, 826 So.2d 709,
714 (Miss. 2002) (en banc).  Board members testified that they lacked knowledge about the terms
and conditions of the contracts.  This lack of knowledge makes the contracts procedurally
unconscionable.  East Ford, Inc. v. Taylor, supra.  The contracts are substantively unconscionable
because the contracts, as interpreted by Dhealthcare, are perpetual and leaves the hospital without
a remedy.  A contract that leaves a party without a remedy is substantively unconscionable.
Covenant Health & Rehabilitation of Picayune, LP v. Estate of Moulds ex rel. Braddock, supra.
An unconscionable contract is illegal, Covenant Health, supra, and an illegal contract or one
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Northern Railroad Co., supra;  MISS. CODE ANN. § 41-13-35(5)(g).   A perpetual contract is void

and unenforceable as a matter of law. Echo1s v. New Orleans, Jackson & Great Northern Railroad

Co., supra.  Furthermore, it is against public policy to prohibit a hospital board from terminating the

contract of a vendor if the board finds that termination of the contract is in the best interest of the

hospital.   MISS. CODE ANN. § 41-13-35(5)(g). 

2. The trial court did not  err by not applying the doctrine of equitable estoppel
in this case.

The plaintiff argues that the trial court erred in failing to apply the doctrine of equitable

estoppel in this case. [Brief of Appellant, pp. 24-26].  Although the trial court did not make specific

findings of fact or conclusions of law concerning plaintiff’s equitable estoppel claim, the trial court

did not err by not addressing that claim.  The Mississippi Supreme Court listed the essential elements

of an equitable estoppel claim  in Rawls Springs Utility Dist. v. Novak, supra.  There the Court stated:

The essential elements of equitable estoppel are:

Conduct and acts, language or silence, amounting to a representation
or concealment of material facts, with knowledge or imputed
knowledge of such facts, with the intent that representation or
silence, or concealment be relied upon, with the other party’s
ignorance of the facts, and reliance to his damage upon the
representation or silence.

Rawls Springs Utility Dist. v. Novak, supra, at 1292 (¶ 12), quoting Chapman v. Chapman, 473

So.2d 467, 471 (Miss. 1985).  The Board of Trustees never made any representations or concealment

of material facts to Dhealthcare.  In Rawls Springs Utility Dist., the Supreme Court held that a public

board can only make representations by speaking through its minutes. Rawls Springs Utility Dist. v.

against public policy cannot be enforced by the courts. Price v. Purdue Pharma Co., 920 So.2d
479, 484-485 (Miss. 2006) (en banc) ; A public board is without  authority to enter into an illegal
contract.  Board of Supervisors of Jefferson County v. Arrighi, 54 Miss. 668 (1877). 
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Novak, supra, at 1292 (¶ 13).    The Court further noted that Paul Novak, a developer of a trailer

park, entered into an oral agreement with Harvey Bryant, the president and chief executive officer

for the Rawls Springs Utility District, to install water meters at a price of $50.00 each. Rawls Springs

Utility Dist. v. Novak, supra.  However, there was no record in the minutes of the utility district’s

board of directors that the board approved this agreement to install water meters at a cost of $50.00

each.   Rawls Springs Utility Dist. v. Novak, supra, at 1292. Since there were no minutes reflecting

that the board agreed to the installation price of $50.00 for each installed meter, then there were no

representations by the board to pay Mr. Novak $50.00 to install each meter.  Rawls Springs Utility

Dist. v. Novak, supra, at 1292.  In the instant case, there is no record in the minutes that the Board

of Trustees agreed to pay Dhealthcare the sum of $4,900.00 per month, with automatic 10% annual

increases, beginning in September, 2009 under the first contract, and the sum of  $18,925.00 per

month, with automatic 10% annual increases, beginning in February, 2010 under the second

contract.18  Since board minutes do not reflect any agreement by the Board of Trustees to pay

Dhealthcare the sums stated above, there were no representations by the board to pay Dhealthcare

the sums stated above. Rawls Springs Utility Dist. v. Novak, supra.   Therefore the doctrine of

equitable estoppel does not apply in this case, and the trial court did not err by not applying the

doctrine of equitable estoppel in this case.

Furthermore, Dhealthcare did not rely on any representation that caused its damage.  The

18The combined payments for both Dhealthcare contracts was $23,825 per month in
March, 2009. However, the combined payments for the two contracts had increased to more than
$30,000.00 per month by 2011.  Regina Reed, a member of the Board of Trustees, questioned the
administrator about the $30,000.00 monthly payment in 2011. [Tr. pp. 238 - 240; App. R. E. 38a-
40a].  This evidence confirms that members of the board of trustees were unaware of the original
contract amount as well as the automatic 10% annual increases.   
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company was supposed to provide services for payment.  However, Mr. Kennedy, the hospital

administrator, testified that Dhealthcare had not performed any services required by the two contracts

since 2011 although the hospital paid the company until the contracts were terminated for

nonperformance on March 21, 2012. [Tr. 181-213; App. 3a-35a].  Consequently, Dhealthcare did

not suffer any damage.19

3. Jefferson County Hospital did not breach the two contracts.

Finally, the plaintiff argues that JCH breached the two contracts with Dhealthcare.  The

plaintiff also argues that the overwhelming weight of the evidence shows Dhealthcare performed the

two contracts, and the only controverting evidence was offered by Jerry Kennedy, the hospital

administrator.  Mr. Kennedy testified that Dhealthcare and not the hospital breached the two

contracts.  Mr. Kennedy further testified that Dhealthcare did not perform any of its duties under the

two contracts in 2011 and 2012, and the hospital was essentially giving Dhealthcare money.  Mr.

Kennedy had the authority to run the day to day operations of the hospital20 and supervisors vendors

who had contracts with the hospital.21  Mr. Kennedy recommended to the Board of Trustees that

Dhealthcare’s contracts be terminated for nonperformance, and the board followed his

recommendations.  In other words, the plaintiff complains that the trial court should have believed

19To the contrary, Dhealthcare was unjustly enriched by being paid money by a public
entity for work it did not performed.

20Mr. Guice, Ms. Travis, and Ms. Reed all testified that Mr. Kennedy had the authority to
run the day to day operations of the hospital.

21Mr. Kennedy testified that he had the authority to supervise contractors and vendors.
[Tr. 183, App. R. E. 5a].
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its witnesses rather than JCH’s witnesses, including Mr. Kennedy.22  However, that is a credibility

issue.  “The credibility of witnesses is a matter left to the discretion of the trial court.”    Brown v.

Bond, 811 So.2d 238, at 240 (¶ 12) (Miss. App. 2000) (en banc).  The appellate court has no role

in determining the credibility of trial court witnesses.  Ewing v. State, 45 So.3d 652 (Miss. 2010). 

A trial court, sitting without a jury, is the sole judge of the credibility and weight of the testimony of

witnesses, and the trial court “may ‘accept the testimony of some witnesses and reject that of others.” 

See generally,  Ewing v. State, supra, at 655, quoting, Gathright v. State, 380 So.2d 1276, 1278

(Miss. 1980).  The trial court’s “determination must not be disturbed on appeal, as the ‘credibility of

witnesses is not for the reviewing court.”  Ewing v. State, supra, at 655.  In this case, the trial court

did not find that the hospital breached the Dhealthcare contracts.  Apparently, the trial court believed

JCH’s witnesses that Dhealthcare breached its obligations to perform services under the two

contracts. This Court cannot disturb that determination on appeal.  Brown v. Bond, supra, at 240; 

Ewing v. State, supra; Gathright v. State, supra.   Therefore, the plaintiff’s argument on this issue is

without merit.

22Mr. Kennedy had been terminated by the Board of Trustees prior to Dhealthcare’s suit. 
His testimony was not self-serving whereas Mr. Duplessis, Dhealthcare’s owner, and Mr. Guice,
Mr. Duplessis’ father-in-law, testimony was self-serving.
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CONCLUSION

On the basis of the foregoing facts and authorities, this Court should affirm the decision of

the trial court.

This the 7th day of July, 2016.
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