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STATEMENT REGARDING ORAL ARGUMENT 

H&E Equipment Services, Inc. respectfully states that oral argument will likely not be 

helpful in this simple lien priority case.  The issues on appeal are not complicated, all relevant 

law and facts necessary for this Honorable Court to review the lower court’s bench decision are 

presented in the current briefing of the parties, and the record made below and this Honorable 

Court’s decisional process will not be significantly aided by oral argument. 

STATEMENT OF THE ISSUES 

1. Bar-Til’s charging lien is not entitled to priority over other judgment creditors’ liens, 

including the lien held by Appellee/Cross-Appellant, H&E Equipment Services, Inc., 

and thus the Chancellor did not err in stating that equity deprived Bar-Til’s counsel of 

the full contractual amount of fees and expenses. 

2. Whether H&E Equipment Services, Inc.’s priority lien entitles it to the entire amount 

of the judgment owed to it by Bar-Til, Inc. over all other creditors, including Bar-

Til’s counsel. 

3. Whether Bar-Til’s counsel’s claim of forty percent (40%) of the Judgment, plus costs 

and expenses, is unreasonable. 

4. Whether Bar-Til’s counsel should be allowed to withdraw the entirety of its fees and 

expenses from the funds deposited into the registry of the trial court. 

STATEMENT OF THE CASE AND FACTS 

 On December 18, 2009, H&E Equipment Services, Inc. (“H&E”) filed its Motion to 

Intervene in the current matter.  H&E’s Motion to Intervene was granted by way of an Agreed 

Order, in which Bar-Til’s counsel agreed to H&E’s intervention, on May 10, 2010 (R. 179; R. 

Supp. Vol. 1-10; 13-14).  Prior to intervening, H&E obtained a Judgment by Default against Bar-

Til, Inc. (“Bar-Til”) and Larry Tillman on January 21, 2009, in the County Court of Madison 
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County, Mississippi, Cause No. CO-2008-0912-2, in the amount of One Hundred One Thousand 

One Hundred Sixty-Eight Dollars and 58/100 ($101,168.58), plus interest accruing at a rate of 

eight percent (8%) from January 21, 2009 until paid (R. 180; 186-87; R. Supp. Vol. 5-6).   

On February 14, 2012, the Chancery Court of Hinds County, Mississippi, First Judicial 

District, entered a Judgment on Directed Verdict in favor of Tom Deweese against Bar-Til and 

others, in the amount of Forty Eight Thousand Two Hundred Ninety Seven Dollars and 69/100 

($48,297.69), plus post judgment interest, accruing at the rate of two percent (2%) per year until 

paid (R. 180). On February 5, 2013, the court entered its Order Amending its Opinion and Order 

Awarding Plaintiff Bar-Til, Inc. a Final Judgment against Superior Asphalt of One Hundred 

Seventy One Thousand Thirty Three Dollars and 20/100 ($171,033.20), plus pre-judgment 

interest at the rate of six percent (6%), beginning and accruing on May 13, 2009, the date the 

Complaint was filed, and post-judgment interest at the rate of six percent (6%).  Id.  

Additionally, on or about September 9, 2012, H&E served a writ of garnishment upon Superior 

Asphalt, Inc. (“Superior”) in the Circuit Court of Hinds County, Mississippi (R. 200; 210-12). 

 On November 7, 2014, Superior Asphalt, Inc. (“Superior”) interpled the amount of Two 

Hundred Five Thousand Eight Hundred Thirty Nine Dollars and 65/100 ($205,839.65) into the 

registry of the Chancery Court of Hinds County.  Shortly thereafter, on November 21, 2014, 

MMC Materials, Inc. (“MMC”) filed a Petition to Intervene and Claim to Funds.  MMC had 

previously obtained a judgment against Bar-Til in the amount of Thirty One Thousand Eight 

Hundred Forty Seven and 37/100 Dollars ($31,847.37), plus interest at the rate of one and one-

half percent (1.5%) per month from December 18, 2007 (R. 50; 181).  On September 11, 2014, 

MMC had a writ of garnishment served on Superior through the County Court of Madison 

County, Mississippi in the amount of Seventy Thousand Three Hundred Twenty Five and 97/100 
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Dollars ($70,325.97), plus interest at $15.71 per day from September 2, 2014.  Id.  On May 21, 

2015, MMC’s Petition to Intervene was granted (R. 125; 181).    

For this Honorable Court’s ease of reference, the following is a chart summarizing the 

important facts stated above: 

August 27, 2008 H&E files its Complaint against Bar-Til and other Defendants  
January 21, 2009 Judgment in favor of H&E entered against Bar-Til, and others 

May 13, 2009 Bar-Til files its Complaint against Superior in the present action 

December 18, 2009 H&E files its Motion to Intervene in the present Bar-Til v. Superior 
matter 

May 10, 2010 Agreed Order is entered in the present case granting H&E’s Motion to 
Intervene 

February 14, 2012 Directed Verdict in favor of Tom Deweese is entered 

February 5, 2013 Order of the Court entered in favor of Bar-Til against Superior 
amending the trial court’s prior Opinion, Order and Final Judgment 

September 11, 2014 MMC issues a Writ of Garnishment to Superior 
November 7, 2014 Superior interpleads the amount of the Final Judgment 
November 21, 2014 MMC files a Petition to Intervene and Claim to Funds in the trial court 
September 17, 2015 Trial court enters its Order dispersing the interpled judgment funds 
September 17, 2015 Bar-Til appeals the trial court’s dispersal order 

 
Bar-Til asserts that his counsel’s lien should have priority over all other claims to the 

judgment at issue (R. 4-5; 59-79).  H&E has maintained that it has priority over Bar-Til’s 

counsel’s claims to the judgment, and that Bar-Til’s counsel’s fees are unreasonable (R. 117-

122).  On August 25, 2015, a hearing was conducted in the Chancery Court on (1) Bar-Til’s 

Motion for Additional Post-Judgment Interest; (2) Bar-Til’s Petition to Assert Priority over all 

Claims against Judgment on February 9, 2013; and (3) Bar-Til’s Emergency Petition to 

Withdraw Interpled Funds (R. 4-5); (Tr. 1, 37).  On September 17, 2015, the trial court entered 

an Order, considering both applicable law and “the dictates of equity,” awarding funds as 

follows: 

• H&E Equipment Services - $74,230.56; 

• MMC Materials, Inc. - $23,626.08; 

• Tom DeWeese - $35,634.81; and 
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• McRae Law Firm, PLLC - $72,348.20. 

(R. 238-39).  On September 17, 2015, Bar-Til filed his Notice of Appeal (R. 240).  On October 

8, 2015, H&E appealed the Order (R. 252). 

SUMMARY OF THE ARGUMENT 

There is no clear authority among Mississippi courts as to whether an attorney must have 

actual possession over his client’s funds in order to his assert his attorney’s lien.  There is, 

however, clear authority that a client must recover under its awarded judgment before his 

attorney may assert a lien against the client’s recovery to the exclusion of judgment creditors of 

the attorney’s client.  H&E’s judgment against Bar-Til was the first judgment to come into 

existence, and H&E is entitled to first priority over the interpled funds at issue.  Pursuant to the 

writ of garnishment served on Bar-Til by H&E Equipment and H&E’s Intervention before other 

purported judgment creditors, H&E is entitled to first priority over the judgment funds, which 

have been interpled by Superior into the trial court’s registry.  In addition, allowing Bar-Til’s 

counsel to assert his lien over all other judgment creditors would preclude H&E and other 

judgment creditors from recovery.  Further, allowing Bar-Til’s counsel, Chuck McRae and 

McRae Law Firm, PLLC (“McRae” or “Bar-Til’s counsel”) to remove the funds deposited with 

the trial court and to place them in an interest-bearing account would be futile.  Any interest 

accrued on funds placed in an IOLTA account must be paid to the Mississippi Bar Foundation.  

It is undisputed that no harm would result in maintaining such funds in the registry of the lower 

court.  Finally, Bar-Til’s counsel’s argument that he is entitled to forty percent (40%) of the 

judgment, plus additional fees and expenses, is unreasonable, and Bar-Til’s counsel has offered 

no proof of what he claims his fees and expenses consist of.  For the reasons stated herein, H&E 

has first priority over all other creditors, including Bar-Til’s counsel, and therefore should be 

awarded the entire amount it is owed in accordance with its judgment against Bar-Til. 
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STANDARD OF REVIEW 

 The Mississippi Supreme Court “reviews a chancellor’s decision for an abuse of 

discretion.”  Scafidi v. Hille, 180 So. 3d 634, 645 (Miss. 2015).  A chancellor’s factual findings 

will not be disturbed “when supported by substantial evidence unless … the chancellor abused 

his discretion, was manifestly wrong, clearly erroneous or applied an erroneous legal standard.”  

Id. (quoting Venture Sales, LLC v. Perkins, 86 SO. 3d 910, 913 (Miss. 2012)).  “A chancellor’s 

decision will be affirmed when it is supported by substantial credible evidence.”  Id.  “The 

proper standard of review of questions of law is de novo.”  Mississippi Transp. Comm’n v. Fires, 

693 So. 2d 917, 920 (Miss. 1997).   

ARGUMENT 

I. An attorney must have possession over funds in order to assert his lien. 

Historically, Mississippi courts have required an attorney to have possession of the funds 

over which he attempts to assert a lien.  The Mississippi Supreme Court has held that 

“possession, or the right of possession, by a person asserting a lien, is necessary to the existence 

of such lien.”  Stewart v. Flowers, 44 Miss. 513 (1871); see also Halsell v. Turner, 36 So. 531 

(Miss. 1901) (holding that an attorney has a paramount lien on the funds of his client for his 

services in the proceeding from which the money was collected, but that the priority lien applies 

“so long as the attorney has the funds in his possession”).  “Hence, an attorney’s lien for his fees, 

upon a judgment in favor of his client, although resting partly on the merit and value of his 

services, is based mainly upon his possession of such judgment.”  Id.  More recently, the 

Mississippi Supreme Court has also ruled that an attorney’s lien “applies only to funds already in 

[the] attorney’s possession.”  Tyson v. Moore, 613 So. 2d 817, 826 (Miss. 1992); see also 

Pickering v. Langston Law Firm, P.A., 88 So. 2d 1292-93 (Miss. 2012) (noting that an attorney’s 

priority lien “applies so long as the attorney has the funds in his possession…”).  The United 
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States District Court for the Southern District of Mississippi has also held that “neither a 

charging lien nor a retaining lien may be exercised by an attorney over his client’s property 

unless the attorney has possession of it.”  Wilson v. Scruggs, 2006 WL 3210461 (S.D. Miss., 

Nov. 6, 2006). 

There is no clear authority among Mississippi courts as to whether an attorney must have 

actual possession over his client’s funds in order to his assert his attorney’s lien.  There is, 

however, clear authority that a client must recover under its awarded judgment before his 

attorney may assert a lien against the client’s recovery to the exclusion of judgment creditors of 

the attorney’s client. The Mississippi Supreme Court has held that “an attorney has liens on the 

funds of his client for the services rendered in the proceeding by which the money was collected” 

without specifically addressing the attorney’s possession of the funds.  Chattanooga Sewer Pipe 

Works v. Dumler, 120 So. 450 (Miss. 1929) (emphasis added).  However, the Southern District 

attempted to clear these muddy waters, recognizing that “constructive possession” of the funds 

by the attorney attempting to assert a priority lien could satisfy the possession requirement. See 

Brothers in Christ v. American Fidelity Fire Insurance, 680 F. Supp. 815, 818 (S.D. Miss. 1987) 

(emphasis added).   But the Brothers in Christ court clearly noted that a lien may not be 

exercised (i.e. collected) by an attorney over his client’s property unless the attorney “has 

possession of it.”  See id. (emphasis added).  Hence, there appears to be a bright line distinction 

between asserting and collecting a lien as it relates to an attorney’s possession of client funds. 

More recently, the Mississippi Supreme Court has held that when an attorney works 

under a contingency fee agreement, the attorney is not entitled to assert an attorney’s lien against 

interpled funds unless and until such funds are recovered by the client.  See Ellis v. Anderson 

Tully Co., 727 So. 2d 716, 719 (Miss. 1998).  In Ellis, $100,000 was interpled into the Warren 

County Chancery Court by the insured and its insurance company.  Id. at 717. The lower court 
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awarded Anderson Tully Company the entirety of the interpled funds, and found that Ellis’ 

attorneys were not entitled to any fees from the interpled funds.  Id.  Specifically, Ellis’ attorneys 

asserted a lien on the interpled funds awarded to Anderson Tully Company based on their 

contingency-fee agreement with their client.  Id. at 719. The Ellis Court confirmed the lower 

court’s determination that Ellis’ attorneys were not entitled to an attorney’s lien on the interpled 

funds because “the contingency on which the contract was based – recovery – had not occurred” 

and that “with no recovery, the attorney’s rights had not vested.”  Id; see also Magee v. Smith, 

639 So. 2d 1258, 1261 (Miss. 1994) (holding that, in the context of a contingency fee contract, if 

there is no recovery for the client, there is no basis for a contingency fee award).  The facts of 

Ellis are similar to the case at hand.  It is undisputed that Bar-Til and its counsel entered into a 

contingency fee agreement in exchange for McRae’s representation of Bar-Til in this suit.  In 

addition, the funds were interpled into the registry of the court by Superior, and no recovery to 

Bar-Til has occurred.  Moreover, this matter is not finally concluded as it is the subject of this 

appeal.  The funds have never been in the actual or constructive possession of Bar-Til’s counsel, 

and he is not entitled to a lien on the interplead funds unless there is some amount left over to be 

recovered by Bar-Til. 

Bar-Til asserts that its counsel is “technically in the possession” of the judgment at issue.  

See Brief of Bar-Til, pg. 2.  This is simply incorrect.  It took years to resolve additional damages 

and the rate of interest that would be applied to the judgment, among other things, before such 

funds were interpled to the court (R. 130-132).  Consequently, Bar-Til’s counsel has never had 

control, access, or possession – neither technically nor literally – to the judgment funds.  Further, 

no final judgment has been entered in this matter, as it is now on appeal for the second time.  For 

these reasons, Bar-Til’s counsel does not have possession of the funds; rather the funds have 
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been interpleaded into the Clerk of Court, and Bar-Til’s counsel is not entitled to a priority lien 

over such funds. 

II. Because H&E’s judgment against Bar-Til was the first judgment to come 
into existence, H&E is entitled to first priority over the interpled funds at 
issue.  

“A judgment so enrolled shall be a lien upon and bind all the property of the defendant 

within the county where so enrolled, from the rendition thereof, and shall have priority according 

to the order of such enrollment, in favor of the judgment creditor… against the judgment debtor 

and all persons claiming the property under him after the rendition of the judgment.”  MISS. 

CODE ANN. § 11-7-191.  “A judgment shall not be a lien on any property of the defendant thereto 

unless the same be enrolled.”  Id.  Further, “[a] judgment or decree… shall not be a lien upon or 

bind any property of the defendant situated outside of the county in which the judgment or 

decree was rendered” until an “abstract of such judgment or decree” is filed with the clerk of the 

circuit court of the county in which such property is situated.  MISS. CODE ANN. § 11-7-195; see 

also Id. at § 11-7-197.  “A judgment does not become a lien until an abstract thereof be filed and 

the judgment be enrolled, and the lien has priority from the time of the filing and enrolling.”  

Bergen v. State, 58 Miss. 623 (1881); see also TXG Intrastate Pipeline Co v. Grossnickle, 716 

So. 2d 991, 1020 (Miss. 1997) (holding that a judgment does not take effect as a judgment lien 

until it is enrolled, and becomes a lien upon the property of the defendant within the county 

where the judgment is enrolled from the date of enrollment).  Further, “the lien of an enrolled 

judgment does not attach to intangible property… and until service of a writ of garnishment or 

other appropriate writ subjecting such intangible property to the judgment, the lien is inchoate 

and does not attach.”  Simmons-Belk, Inc. v. May, 283 So. 2d 592 (Miss. 1973). 

The aforementioned time frame of various filings and applicable law clearly indicates 

that H&E has first priority over all other liens and the funds at issue.  H&E obtained a Judgment 
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against Bar-Til and Larry Tillman on January 21, 2009 (R. Supp. Vol. 5-6).  Shortly thereafter, 

this court granted H&E’s Motion to Intervene on May 10, 2010 (R. Supp. Vol. 13-14).  While 

MMC obtained a judgment against Bar-Til on January 7, 2008, said judgment was obtained in 

the County Court of Madison County, Mississippi (R. 166).  In addition, MMC did not serve a 

writ of garnishment on Superior in the Madison County action until September 11, 2014, and did 

not intervene in the present matter until May 21, 2015, when this court granted MMC’s Petition 

to Intervene (R. 167; 125).  Based on these facts, it is clear that H&E executed and served their 

writ of garnishment prior to MMC, and also was the first to intervene in this suit.  Therefore, 

MMC’s judgment is not superior to H&E’s judgment.  In fact, MMC agrees that H&E is entitled 

to first priority over the funds interpled by Superior (R. 153-178).  In addition, Tom Deweese has 

not issued a writ of garnishment to perfect his judgment obtained against Bar-Til (R. 202-03).  

To the extent Tom Deweese attempts to assert priority over H&E’s perfected lien over the funds, 

H&E disagrees for the reasons stated herein.  H&E asserts and maintains that regardless of this 

Honorable Court’s determinations in this cause, H&E has first priority over whatever funds are 

available from the judgment. 

III. Bar-Til’s counsel should be precluded from asserting his lien, as it would 
preclude H&E and other judgment creditors from recovery. 

Allowing Bar-Til’s counsel to assert his lien over all other creditors, including H&E, 

would preclude most creditors from recovering under their liens/judgments.  With regard to H&E 

specifically, H&E leased certain equipment, supplies, and machinery to Bar-Til.  Bar-Til used 

such equipment to perform work and excavation on land owned by Pull-A-Part of Jackson, LLC 

(“Pull-A-Part”) in accordance with a subcontractor/contractor relationship between Bar-Til and 

Superior (R. 119).  Bar-Til used H&E to perform the work to further its contract with Superior.  

Id.  Bar-Til was expected to pay H&E from the proceeds of the Superior/Pull-A-Part job.  When 
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Bar-Til did not pay, H&E was rendered a judgment against Bar-Til on January 21, 2009 (the 

“H&E Judgment”), and filed its Motion to Intervene on December 18, 2009, just seven months 

after Bar-Til initiated this suit.  Id.  Had it not been for Bar-Til leasing the necessary equipment 

from H&E to begin with, the current litigation between Bar-Til and Superior would have never 

been a reality, because Bar-Til would have never performed work under the subcontract, thus 

giving rise to this litigation resulting in the judgment at issue.  Id. 

Bar-Til asserts that its counsel’s charging lien is entitled to priority over all other liens, 

and relies on his contention that his representation of Bar-Til in this cause has continued for 

more than seven (7) years to support his position.  See Brief of Bar-Til, pg. 11.  However, Bar-

Til’s counsel can hardly claim he has been continuously representing Bar-Til for a span of seven 

(7) years, as evidenced by the Docket Sheet (R. 1-6).  The Docket Sheet speaks for itself, and 

clearly notates large gaps of time throughout the “seven (7) years” of litigating Bar-Til’s counsel 

claims.  Id.  This matter was a simple case to be tried, and because of its simplicity, there was not 

a long and continuous representation over seven (7) years by Bar-Til’s counsel.   

Bar-Til’s counsel also claims that his lien is “based mainly on possession of such 

judgment or decrees, but partially also on the merit and value of their services.”  Id. at 12 

(quoting Collins v. Schneider, 192 So. 20 (Miss. 1939).  As stated previously, Bar-Til’s counsel 

does not have possession of the judgment funds.  In addition, as discussed infra, Bar-Til’s 

counsel has presented no evidentiary support or proof for the “merit and value” of his services.  

Bar-Til also cites Indianola Tractor Co. v. Tankesly, 337 So. 2d 705 (Miss. 1976), arguing that 

Tankesly supports Bar-Til’s position that its counsel has a priority lien over other creditors See 

Brief of Bar-Til, pg. 13.  However, the court in Tankesly, in disbursing the proceeds of the 

garnishment, did not address the priority of an attorneys’ lien over other creditors as Bar-Til 

would like this Honorable Court to believe.  See Tankesly, at 706.  In fact, the Tankesly court did 
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not have any discussions or make any findings whatsoever as to priority of an attorney’s lien, 

and it certainly did not discuss priority in a context similar to the present suit.  See id. Therefore, 

Bar-Til’s interpretation and assertion of this Court’s holding in Tankesly is misplaced. 

Bar-Til next cites to Tyson v. Moore in an attempt to claim priority over the judgment.  

Bar-Til is correct that in Tyson, the Mississippi Supreme Court held that “[l]ike the attorney’s 

lien, the charging lien only applies to funds already in the attorney’s possession,” and that the 

“possession” was satisfied when the attorney “did successfully pursue the [lawsuit] to conclusion 

and obtain a final judgment from which there was no appeal.” Tyson v. Moore, 613 So. 2d 817, 

825-26 (Miss. 1992).   In the case at hand, however, Bar-Til’s counsel’s “possession” cannot 

possibly be satisfied, because Bar-Til himself appealed this matter, and H&E and MMC have 

intervened in this suit.  It is clear that the Tyson court concluded that because counsel in that 

matter “did successfully pursue [his case] to conclusion and obtained a final judgment from 

which there was no appeal[,] his entitlement to a fee [had indeed] vested.  Id (emphasis added).  

Bar-Til’s counsel’s entitlement to fees is not vested in this case, as there has not been a final 

judgment or adjudication to date.  Therefore, Tyson supports H&E’s position that Bar-Til’s 

counsel is not in possession of the judgment funds and is not entitled to a priority lien over 

H&E’s perfected lien. 

H&E is entitled to its lien being enforced first for multiple reasons.  Quite simply, Bar-

Til’s judgment was the first judgment to come into existence (R. 120). Second, Bar-Til’s counsel 

was on notice of the H&E Judgment against Bar-Til for a period no less than seventy-five 

percent (75%) of the time he was invested in this action.  Just four (4) days after Bar-Til entered 

into the contract with McRae for his services, the County Court of Madison County entered a 

Default Judgment against Bar-Til and Larry Tillman, in favor of H&E. (R. 80’ R. Supp. Vol. 5-

6).  Bar-Til had actual notice of the H&E litigation against it in the County Court of Madison 
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County prior to entering into the contract with his counsel for this litigation.  Moreover, Bar-Til 

and his counsel have had notice of H&E’s lien since almost the inception of this current suit, and 

agreed to H&E’s intervention (R. 179; R. Supp. Vol. 1-10; 13-14).  Allowing H&E’s counsel to 

assert a priority lien over all other judgment creditors’ liens will prohibit recovery for those 

remaining creditors who are rightfully entitled to their portion of the judgment.   

IV. Allowing Bar-Til to withdraw the total amount of funds deposited with the 
Clerk of Court by Superior Asphalt, Inc. would be futile. 

Bar-Til asserts that its counsel should be allowed to withdraw the total amount of the 

funds currently deposited with the Clerk of Court in order that the funds may be disbursed.  See 

Brief of Bar-Til, pg. 29.  Specifically, Bar-Til requests that, after allowing Bar-Til’s counsel to 

retrieve the full amount of its fees, the remainder of the funds should be disbursed to Bar-Til’s 

counsel “in order that they may be held in an interest-bearing trust account.”  Id.  However, 

allowing Bar-Til’s counsel to remove the funds and place them into an interest bearing account 

would be futile and would provide no benefit to any party to this suit.   

Under Rule 1.5 of the Mississippi Rules of Professional Conduct, counsel is required to 

“create and maintain an… []IOLTA Account[] … for all funds which are nominal or short term 

funds that cannot earn income for the client or third party in excess of the costs incurred to 

secure such income…”  MISS. R. PROF. CON. 1.15 (d).  More importantly, “[n]o earnings from 

such an IOLTA Account shall be made available to a lawyer or a law firm.”  MISS. R. PROF. 

CON. 1.15(d)(2).  The Mississippi Rules of Professional Conduct further require the payment of 

“all interest… on the average monthly balance in the [IOLTA Account]… to the Mississippi Bar 

Foundation, Inc.”  MISS. R. PROF. CON. 1.15(d)(5)(i). 

The law is clear that any interest accrued on funds placed in an IOLTA account must be 

paid to the Mississippi Bar Foundation.  Removing the funds from the Clerk of Court would 
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therefore be futile, and would provide no benefit to any party involved.  No harm will be done to 

Bar-Til, Bar-Til’s counsel, or other judgment creditors by denying Bar-Til’s counsel the ability 

to withdraw all judgment funds in the registry of the Clerk of Court. 

Moreover, Bar-Til requests that the full amount of the award “be sent to McRae Law 

Firm, PLLC’s trust account until such time as the proper apportionment can be decided by the 

Bar-Til’s creditors or if submitted to the Court for a final determination then the Bar-Til can 

disburse according to the judgment of the Court.”  See Brief of Bar-Til, pg. 10.  However, the 

apportionment of the judgment is at the core of the issues now before this Honorable Court.  

Allowing Bar-Til to take the funds out of the lower court’s registry to establish control over the 

funds – the “apportionment of the judgment” – is the ultimate issue for this Court to determine, 

and Bar-Til’s counsel’s attempt to assert priority and control over the judgment, and decisions of 

this Honorable Court, should therefore be denied.   

V. Bar-Til’s counsel’s claim of forty percent (40%) of the Judgment, plus costs 
and expenses, is unreasonable. 

Alternatively, Bar-Til’s counsel’s claim of forty percent (40%) of the judgment based on 

his Retainer Agreement, plus all legal costs and expenses, is unreasonable.  Under Mississippi 

law, attorneys’ fees of one-third (or approximately 33%) of the amount of the indebtedness are 

presumed reasonable.  See Par Industries, Inc. v. Target Container Co., 708 So. 2d 44 (Miss. 

1998).  Further, under Section 9-1-41,  

In any action in which a court is authorized to award reasonable 
attorney fees, the court … shall make the award based on the 
information already before it and the court’s own opinion based on 
experience and observation; provided however, a party may, in its 
discretion, place before the court other evidence as to the 
reasonableness of the amount of the award, and the court may 
consider such evidence in making the award. 
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MISS. CODE ANN. § 9-1-41.  Moreover, “the standard for review of the award of attorney’s fees is 

abuse of discretion, and such awards must be supported by credible evidence.”  Ellis v. Anderson 

Tully Co., 727 So. 2d 716, 719 (Miss. 1998) (quotation omitted).   

It is undisputed that Bar-Til’s counsel’s Retainer Agreement provides that he may receive 

forty percent (40%), plus all legal costs and expenses (R. 124).  Controlling case law allows for 

the attorney to recover one-third, but forty percent (40%), in addition to the legal expenses and 

costs incurred through representation is almost certainly unreasonable (R. 120-21).  Regardless 

of the percentage, Bar-Til’s counsel has failed to provide any proof or justification for the 

reasonableness of his fees, the “merit and value of his services,” and the supposed expenses he 

claims to have incurred to date.  Bar-Til’s counsel cannot simply present his Retainer Agreement 

to this Court and expect to be paid without some proof of the reasonableness of such fees.  See 

McKee v. McKee, 418 So. 2d 764, 766-67 (Miss. 1982); see also Brooks v. Brooks, 652 So. 2d 

1113 (Miss. 1995) (holding that an award of attorney’s fees was abuse of discretion absent proof 

of reasonableness of fees).  Should this Court allow Bar-Til’s counsel to recover the amount 

requested through asserting a priority lien over all others, a serious injustice to the remaining 

judgment creditors who stand to be prejudiced by Bar-Til’s counsel’s assertions would 

undoubtedly occur.  Bar-Til’s counsel had full knowledge and was completely aware of H&E’s 

claim almost from the inception of this suit, and Bar-Til itself had actual knowledge of H&E’s 

litigation prior to entering into a contract with its counsel. Without the lease of H&E’s equipment 

to Bar-Til for the project subject of its contractual relationship with Superior, Bar-Til would 

never have recovered the judgment.  There is no legal basis to support Bar-Til’s contention that 

its counsel should be allowed to withdraw the funds at issue.   

 Bar-Til also asserts that both H&E and MMC are allegedly “invading the contractual 

relationship between a client and his or her counsel” by arguing that Bar-Til’s counsel’s fees are 
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unreasonable.  See Brief of Bar-Til, pg. 23.  H&E and MMC’s alleged “intru[sion] upon the fee 

agreement” and alleged “attempt to “deprive Counsel of its reasonable fees” between Bar-Til and 

its counsel is not at issue in this cause.  Id. at 25.  No such claim was raised or adjudicated by the 

lower court, and Bar-Til cites no applicable case law to support its argument that H&E tortuously 

interfered with the contract between Bar-Til and its counsel.  See Brief of Bar-Til.  Therefore, 

any argument alleging tortious interference should be dismissed and not considered due to its 

failure to raise the issue before the trial court and/or to substantiate same when raised for the first 

time before this Honorable Court.  Moreover, H&E is not asking this Court to re-write the 

contract between Bar-Til and his counsel.  In fact, regardless of the result before this Honorable 

Court, Bar-Til may still pay its counsel.  H&E is simply asking this Honorable Court to 

determine who has priority over the judgment funds.  After this decision, McRae may still collect 

his fees and other expenses from his client.  Simply stated, a contract between Bar-Til and his 

counsel does not amount to a contract for the judgment amount; thus H&E has not interfered 

with any “contract” rights.  

To the extent Bar-Til attempts to assert that H&E lacks standing to pursue the judgment 

funds and assert priority over Bar-Til’s counsel’s lien, Bar-Til has already admitted that there is 

no statute governing the priority of attorney’s fees, and, as stated previously, McRae can still 

collect from his own client any fees and/or expenses he may claim. See Brief of Bar-Til, pg. 11; 

16.  In addition, Bar-Til raised no objection, and even conceded, to H&E’s intervention in this 

cause (R. R. 179; R. Supp. Vol. 1-10; 13-14).  For these reasons, Bar-Til’s counsel’s claim for 

recovery is unreasonable.  

CONCLUSION 
 

It is undisputed that there is no clear authority among Mississippi courts as to whether an 

attorney must have possession over funds in order to assert his lien.  However, because H&E’s 
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judgment against Bar-Til was the first judgment to come into existence, H&E is entitled to first 

priority over the interpled funds at issue.  Moreover, Bar-Til’s counsel should be precluded from 

asserting his lien, as it would preclude H&E and other judgment creditors from recovery.  

Further, allowing Bar-Til to withdraw the total amount of funds deposited with the Clerk of 

Court by Superior Asphalt, Inc. would be futile, and Bar-Til’s counsel’s claim of forty percent 

(40%) of the Judgment, plus costs and expenses, is unreasonable.  It is worth restating that 

McRae has yet to justify his fees and/or expenses he claims he is owed, and therefore has failed 

to support his contention that his fees and expenses are reasonable. 

For the reasons stated herein, H&E Equipment Services, Inc. respectfully requests this 

Honorable Court find that H&E has priority over all other creditors in this cause, including Bar-

Til’s counsel, Chuck McRae and McRae Law Firm, PLLC, and H&E is therefore is entitled to 

receive the full amount of the judgment owed to it by Bar-Til, Bar-Til, Inc., in accordance with 

H&E’s priority lien.  In the alternative, H&E Equipment Services, Inc. also respectfully requests 

this Honorable Court find that H&E has priority over all other creditors, including Chuck McRae 

and McRae Law Firm, PLLC, and H&E is therefore entitled to first priority over whatever is 

available from the judgment at issue.  Bar-Til also requests that this Honorable Court find that 

Bar-Til’s counsel’s claim of forty percent (40%) of the judgment, plus costs and expenses, is 

unreasonable.  In addition, H&E respectfully requests that this Honorable Court deny Bar-Til’s 

request that its counsel be permitted to remove the judgment funds from the registry of the lower 

court. 

Respectfully submitted, this the 11th day of May, 2016. 
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H&E EQUIPMENT SERVICES, INC. 
 
BY:     BALCH & BINGHAM LLP 
 
BY:     /s/ Donald Alan Windham, Jr.   
 Of Counsel 
 

Donald Alan Windham, Jr. (MS Bar 100909) 
BALCH & BINGHAM LLP 
401 East Capitol Street, Suite 200 
Jackson, MS 39201 
Telephone:  (601) 961-9900 
Facsimile:  (601) 961-4466 
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