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REPLY ARGUMENT  

 Before presenting its argument in its brief, the Appellee asserts that the Plaintiff is barred 

from raising the issues identified as two and three in the Statement of the Issues Section of 

Appellant’s brief. Specifically, the issues raised are as follows: 

“(2) Did the trial court err by not applying doctrine of equitable estoppel in this case?  

(3) Did Jefferson County Hospital breach the two contracts?” 

(Brief of Appellant p, 1). The Appellee argues that the Plaintiff is barred from raising issues two 

and three because the defendant (sic) did not designate those issues in its statement of the issues 

filed pursuant to Miss. R. App. P. 10(b)(4). The Statement of Issues filed by Appellant reads 

“Dhealthcare, Appellant, by counsel, pursuant to M.R.A.P. 10(b)(4), provides this statement of 

the issues the Appellant intends to present on the appeal: 1. The trial court committed reversible 

error by holding that the terms and conditions of the two contracts with Dhealthcare were not 

sufficiently contained in the minutes of the Board and therefore, the contracts are invalid and 

unenforceable.” Issues two and three are derived from the issue identified from the Statement of 

Issues filed pursuant to Miss. R. App. P. 10(b)(4). The issues are simply sub-issues. A 

designation of certain issues under subdivision (b)(4) does not preclude a party from stating other 

issues in its brief under Rule 28(a)(3). See Comment to Miss. R. App. P. 10. Miss. R. App. P. 

23(a)(3) provides that “no issue not distinctly identified shall be argued by counsel, except upon 

request of the court, but, the court may, at its, option, notice a plain error not identified or 

distinctly specified.” Miss. R. App. P. 23(a)(3). Therefore, Appellant requests that this court 

grant it authority to present the sub-issues identified as two and three. The issues were presented 

to the lower court and the Appellee will not be prejudiced by the presentation of these issues. 

The Appellee has adequately responded to these issues in its brief.  
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I. The trial court erred in finding the Dhealthcare contracts unenforceable 

when, though not spread in the minutes, the contracts were maintained in the 

contract book, the public record adopted by the Hospital. 

 

a. Dhealthcare’s contracts were enforceable because the terms of the 

contracts could be ascertained by reviewing the contract books. 

It is well established in this case that it was the procedure of the Board of Trustees of 

Jefferson County Hospital (“Board”) to record any actions taken by the Board during its 

meetings in the minutes. Once the minutes were approved by the Board, the minutes were kept in 

the administrator’s office in a minute book. Whenever the Board approved a contract with a 

vendor, the approval of the contract was recorded in the minute book. Further, it was the protocol 

of the Board not to include the terms of the contracts, including the payment terms, in the 

minutes nor was the contract attached to the minutes. Rather, the vendor contracts were placed in 

the contract book.  In its brief, the Jefferson County Hospital (“JCH” or “Hospital”) agrees that 

this is the procedure of the Board. (Brief of Appellee p. 12-13). When this procedure was 

adopted and utilized by the Board of Trustees, the Board had legal representation who apparently 

advised nothing to the contrary. This procedure was not adopted just for the contracts at issue but 

was in place well before Dhealthcare was ever considered to render services as an independent 

contractor. The Hospital, a public body, with the apparent blessing of counsel, chose to make the 

minute books and contract books the source of its public record. Local politics is indeed local. 

How a public body adopts and applies the applicable laws will be different depending upon the 

jurisdiction. 

The Hospital in its brief does not contest these facts. Instead, the Hospital now argues 

that the minutes (and contract book) are not public records because the minute book was kept 

under lock and key by the administrator and not kept out in the open. However, Dudley Guice 
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testified that this is how the integrity of the records was maintained, but a member of the public 

was never denied access to the records. Specifically, during trial he testified as to the following: 

Q. I'm not asking about a member of the board of trustees. I'm talking about any public 

citizen in Jefferson County who wanted to go see what the hospital was doing and wanted 

to look at the minutes. They could not much -- there was no policy written how they 

could go just look at those minutes? 

A. What -- to try to answer your question, what I'm saying, when a member of the public 

wanted to see the minutes, they would go to the administrator and the administrator 

would make provisions they get what they want because it's under the custodianship of 

the administrator. But we did not have a written policy. We did not have a written policy, 

but the administrator will work with the public to make sure they get -- if they want a 

copy of the minutes or whatever, they would see the administrator and he would see to it 

they get a copy of it. 

(Tr. 97). The Hospital’s argument is misplaced. The extent of access to the records does not 

determine what is or is not a public record. Rather, it is the nature of the body creating the 

records. Here JCH is a statutorily created public hospital, and its minutes and contracts are 

therefore public records.  

The Hospital agrees that it entered into two separate contracts for services with 

Dhealthcare. (Brief of Appellee p. 14).  However, it argues that these contracts were not 

enforceable since the terms including the payment and the services and the length of the contract 

were not spread across the minutes. In its brief, JCH relies on a series of cases to support its 

argument that as a matter of law the terms and conditions of any contract entered into with a 

public body must be spread upon the minutes. These cases are distinguishable from the case at 
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hand. The courts are moving away from its strict application of this principle, the minute rule, 

and creating several exceptions to this rule. 

The Hospital relies heavily upon the holdings in Thompson v. Jones County Community 

Hospital, 353 So. 2d 795 (Miss. 1977), Rawls Springs Util. Dist. v. Novak, 765 So. 2d 1288 

(Miss. 2000) and Wellness, Inc. v. Pearl River Cnty. Hospt., 178 So. 3d 1287 (Miss, 2015) to 

support its argument that in order for a contract to be enforceable, the terms and conditions of 

any contract entered into with a public body must be spread upon the minutes. Each of these 

cases involve contracts in which the terms could not be determined by the minutes or any other 

source. Specifically, in Thompson, the court could not determine the salary of the plaintiff 

because the minutes only stated that a four year contract was granted. The Court stated that 

because the minutes contained “no reference to the salary to be paid to plaintiff for his services 

…the Court may not determine the amount of the salary.”  Rawls Springs Util. Dist. involved an 

oral agreement between an individual and the President of the district in which the District did 

not have any knowledge of the agreement. Finally, in Wellness, Inc. the Pearl River Community 

Hospital had a Chief Executive Officer that entered into an agreement with Wellness. The 

minutes of the Board of Trustees through 2011 and 2012 mention Wellness Environments and 

financing the renovation Wellness was carrying out, but the agreement and its terms were never 

discussed, including the arbitration clause.  

In each of the above mentioned cases it was the procedure of the public bodies to 

authorize a contract and spread the terms and conditions in the minutes. The reasoning behind 

requiring contracts to be spread upon the minutes is that the minute rule “protects the board from 

being bound by the unauthorized acts of individual members of the board or an agent thereof.” 

Community Extended Care Centers, Inc. v. Board of Supervisors for Humphrey’s County, 756 

So. 2d 798, 800 (Miss. Ct. App. 1999). (Emphasis added). In the case at hand, JCH adopted a 
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different procedure, it is the well established method of the board to authorize the execution of a 

contract with a vendor on the minutes and then place the executed contract in the contract book 

where all terms and conditions can be ascertained. The minute book and the contract book are 

one in the same. Jerry Kennedy entered into both contract agreements with Dhealthcare after 

receiving the authority to do so. (R. E.152 - 153; 201-202) The Board members discussed the 

contracts and knew that the Hospital was entering into the contracts. Further, both contracts 

were placed in the contract book. The Board members knew if they needed to know the terms of 

a contract based on the minutes that they would consult the contract book. The Board members 

cannot conveniently claim a lack of knowledge regarding the liabilities and obligations of the 

contracts when they had access to the contract book and received vendor payment forms during 

meetings in which they had to approve. If the Court does not accept the procedure that the Board 

adopted and followed for years the Court will in essence label all contracts entered using this 

method null and void.  

As stated earlier, the Courts are moving away from its strict application of this principle 

and creating several exceptions to this rule. (Brief of Appellant p.18-20; 22-23).  In, Community 

Extended Care Centers Inc., the Court noted that the cases which required contracts to be 

included in the minutes are distinguishable because in those cases, the contracting party sought 

payment under an oral contract, or a tentative contract where the terms and conditions had not 

been fully set out and acted upon by the parties at the time of the adoption by the board. 

Community Extended Care Centers Inc., v. Board of Supervisors of Humphreys County, 756 

So.2d 798 (Miss. 1999). The technical omission of spreading the lease contract on the minutes of 

the Board did not invalidate the lease contract inasmuch as the lease contract was recorded in the 

land records of the chancery clerk and the parties to the contract had fulfilled the requirements of 

the contract for thirteen years. Based on the board’s minutes there was sufficient evidence to 
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establish that the Board intended to be bound by the lease contract. Therefore, the trial court 

erred in finding the Dhealthcare contracts were unenforceable because enough of the terms were 

not spread upon the minutes. 

b. The Hospital cannot challenge the contracts as being unenforceable as 

contrary to public policy or unconscionable when these affirmative 

defenses were not pled or raised at any stage of the proceedings 

The Hospital raised for the first time in it proposed findings, defenses that were not plead, 

arguing that the Dhealthcare contracts were perpetual and thus against public policy and that the 

contracts were unconscionable.  JCH did not plead these matters in its Answers nor raise them at 

any time during the proceedings until after testimony concluded.  Rule 8(c) of the Mississippi 

Rules of Civil Procedure requires that any matter constituting an avoidance or affirmative 

defense be set for affirmatively in a Defendant’s Answer.  Moreover, Rule 12(b) states that 

“every defense, in law or fact, shall be asserted in the responsible pleading.  In Harris v. Griffin 

Water Well and Conductor Service, Inc, 26 So. 3d 352 (Miss. App. 2009), the Court of Appeals 

found a chancellor had erred in considering affirmative defenses that were not plead.  Similarly, 

this Court should not consider the Hospital’s arguments that the Dhealthcare contracts were 

against public policy or unconscionable. 

c. The Hospital cannot raise as an affirmative defense nor justify its breach 

of its contracts with Dhealthcare under Miss. Stat. 41-13-35(5)(g). 

During the trial, the Hospital asked the Court to “take judicial notice” of two statutes: 

Miss. Stat. 41-13-36 that deals with the duties of an administrator and Miss. Stat. 41-13-35 

concerning the powers and duties of the board of trustees of the hospital. Specifically JCH was 

seeking to justify the termination of the Dhealthcare contracts under Subsection 5(g) of Miss. 

Stat 41-13-35 which authorizes Boards to terminate contracts when deemed in the best interest of 

the hospital. Plaintiff objected to the Defendant’s raising this at trial on the grounds that the 
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statutes were not plead as affirmative defenses in the Defendant’s Answer. Specifically, 

Plaintiff’s Attorney Martin Perkins stated the following: 

Your Honor, I'm going to object on the basis of the best interest is statutory, and I made 

an earlier objection based on the Supreme Court 33 So.2d 1116, Hutzel versus City of 

Jackson, I would like to present this to the Court and in five seconds or less, it basically 

says if you do not affirmatively plead a statute, then you waive it. Then you can't use it. 

And in that particular case, the City of Jackson did not come back in order to avail 

themselves of these statutes to some months later. The same is present here. We didn't see 

anything about best interest in any statute until summary judgment was brought on 

August of 2014, nearly two years after the inception of the lawsuit and the reply, and to 

date, the defendants have made no effort to request this honorable court to amend their 

answers and to amend their affirmative defenses. I do understand that the Court is taking 

this matter under advisement, but this is the second instance where the defendants are 

attempting to use a statute which the Supreme Court says they cannot use and waived. 

Similarly, also in their case is some further excellent dicta with respect to a case where 

the Mississippi Tort Claims Act was not timely availed by the defendants. So, 

respectfully, in response to what Your Honor said about having to follow the law, in this 

particular instance, with respect to the defendants being allowed to avail themselves of 

statutory defenses and named defenses under the Mississippi Rules of Civil Procedure 

8(c) with respect to affirmative defenses, Your Honor, this should not be allowed. Thank 

you. 

Nor, at trial, did the Plaintiff consent to try the defense.   

 Rule 8(c) of the Mississippi Rules of evidence itemizes affirmative defenses that “a party 

must set for affirmatively” in its pleadings, ending with “any other matter constituting an 
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avoidance or affirmative defense”.   An affirmative defense is waived where it is neither plead 

nor tried by consent. Id. (citing Bell v. First Columbus Nat'l Bank, 493 So.2d 964, 968 (Miss. 

1986)). See also Goode v. Village of Woodgreen Homeowners Ass'n, 662 So.2d 1064, 1077 

(Miss. 1995).  In Lee v. Lee, 154 So.3d  904 (Miss. App. 2014) the trial court would not allow 

the defense of condonation to be tried because it had not been plead nor had the opposite party 

consented (directly or indirectly) to the defense be raised. The Court indicated that implied 

consent could only be found if the parties knew “that a new issue was being litigated at trial”, 

citing Mabus v. Mabus, 890 So. 2d 806, 814 (Miss. 2003).  Further, the court said that implied 

consent did not arise even" where the 'questions asked or the evidence presented at trial are 

relevant to the issues actually raised in the pleadings.'" Id. (citation omitted).  The Mississippi 

Supreme Court has held that such important defenses as sovereign immunity East Mississippi 

State Hospital v. Adams, 947 So.2d 887 (Miss. 2007) and statutes of limitations can be waived if 

not plead and/or if not pursued early in litigation.  

Likewise, the specific statute raised by the Defendant here should have been plead and 

timely raised in the lower court and the failure to do so constitutes a waiver of that defense.  

Since the statute was not plead, Plaintiff had no opportunity to undertake any discovery or 

address at trial whether the termination of the contracts was “in the best interests” of the hospital.  

Plaintiff may have decided to present expert testimony had they known that such would be at 

issue at trial and are certainly prejudiced if the Court would find for the Defendant on the basis 

of Miss. Stat. 41-13-35(5)(g).  Accordingly, the statutory defense raised by the Hospital was 

waived.    

Even if the statutory defense was not waived, this Court should find it to be without 

merit, because there was no showing that the Board considered terminating Dhealthcare’s 

contracts because doing so was in the best interest of the hospital.  The termination letter (R.E. 
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241) gives no reasons for the board’s actions, and certainly makes no mention that the contracts 

are being terminated because it was” in the best interest of the hospital to do so.”  No board 

member testified that they were motivated by “the best interest of the hospital” in their vote.  To 

the contrary, the audits of the hospital (Tr. Ex. 19) show that the hospital was doing well 

financially (with income ranging from $9,101,401.00 in September 2008 to $11,383,779.00 in 

September 2012).  Since the hospital generates income by the number of patients it services in 

both in its inpatient facility and it outpatient psychiatric programs, it can only be deduced that 

patient flow was adequate to healthy.  Since Dhealthcare’s duties included patient recruitment, 

and with no adverse patient count information to the contrary, it stands to reason that 

Dhealthcare’s contracts and activities were assisting the hospital and terminating them was not in 

the hospital’s best interest.      

II. The doctrine of equitable estoppel is applicable in this case. 

The doctrine of equitable estoppel is applicable in this case. As stated in Appellants brief, 

the elements of equitable estoppel are 1) belief and reliance on some representation; 2) a change 

of position as a result thereof; and 3) detriment or prejudice caused by the change in position. 

Even using the elements relied upon in Appellee’s brief, Appellant has established these 

elements by a preponderance of the evidence. Appellee’s cited Rawlings Springs Utility Dist. for 

the essential elements of equitable estoppel. Based on this case they are  

Conducts and acts, language or silence, amounting to a representation or concealment of 

material facts, with knowledge or imputed knowledge of such facts, with the intent that 

representation or silence, or concealment be relied upon, with the other party’s ignorance 

of the facts, and reliance to his damage upon the representation or silence.   

 

Rawlings Springs Utility Dist. at 1292. 

The Board of Trustees, with knowledge of the “minute rule,” adopted a method of 

entering contracts with vendors and would then pay the vendors based on the terms of the 

contracts, with the vendors believing it had a valid contract. Essentially, the vendors relied on 



 10 

this conduct to receive payments for its services. If the court applies a strict application of the 

minute rule in this situation, as Appellee argues, even with the vendor’s reliance on the Board’s 

conduct the contract is deemed unenforceable and the vendor is left with no remedy for unjustly 

enriching the Hospital. This is exactly what happened to Dhealthcare. Dhealthcare relied on the 

Board’s method of entering into its contracts and from September 2008 through March 2012 it 

received payments pursuant to these contracts without incident, it performed the services and the 

Hospital grew tremendously because of it. When certain board members got on the Board and 

raised issue with the amount of money paid to Dhealthcare, the contracts were terminated 

without cause and at this point Dhealthcare was informed that although the contracts were in the 

contract book they were not spread across the minutes and as a result no valid contracts existed. 

This is exactly the type of conduct and acts that the doctrine of equitable estoppel is designed to 

prevent; a defendant who accepts the benefits from the contract is prohibited from denying the 

existence of the contractual basis of the plaintiff’s claims. Therefore, the doctrine of equitable 

estoppel does apply in this matter.  

III. The trial court erred in failing to find that Jefferson County Hospital had 

breached its contracts with Dhealthcare. 

The Hospital argues that the trial court, after hearing all the testimony, found the 

testimony more credible than the other evidence offered by Plaintiff.  The trial court never 

addressed this issue.  In its finding of facts and conclusions of law, the trial court concluded “that 

the two contracts with Dhealthcare are invalid and unenforceable because neither the full terms 

and conditions of the contract nor a sufficient amount of those terms and conditions were 

contained in the Board’s minutes for determination of the liabilities and obligations of the 

contracting parties without the necessity of resorting to other evidence.” (R. E. at 12) (R. at 

1276).  The Hospital’s argument is clearly speculative. This flies on the face of the plethora of 

evidence. As noted, in Appellant’s brief on pages 26-27, the Plaintiff offered the contracts, 
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testimony of the administrator and board members, payment records, the contracts and the 

termination letter to show that the Hospital breached the contracts. Therefore, the trial court erred 

in failing to find that Jefferson County Hospital had breached its contracts with Dhealthcare.  

CONCLUSION 

The decision of the trial court must be reversed and this Court should hold that there were 

valid and binding contracts between the Hospital and Dhealthcare.  Although the contracts were 

not spread in the minutes, the contracts were routinely kept by the Hospital in a Contract Book 

(the Board’s public record choice). The board members could gain access to this book to 

determine the liabilities and obligations of the contracts. The Board minutes reflect that the 

Board authorized the administrator, Jerry Kennedy, to enter into the contracts with Dhealthcare. 

Board members reviewed monthly reports showing payments to vendors, thereby knowing their 

obligations for payment of services.  After four and one half years of monthly activities and 

monthly payments, the Hospital should be estopped from challenging the validity of these 

contracts, and this Court should hold the Hospital bound by them.  Furthermore, this Court 

should go further and find that the overwhelming weight of the evidence shows that the Hospital 

premature termination of these contracts without justification constitute a breach.  Judgment 

should be rendered in favor of Dhealthcare in the amount of $455,182.00. 

RESPECTFULLY SUBMITTED, this the 24
th
 day of August, 2016. 

    DHEALTHCARE CONSULTANTS, INC., APPELLANT 

 

         /s/ Crystal Wise Martin 

      BY: CRYSTAL WISE MARTIN  

       SUZANNE KEYS 

       Attorneys for Appellant  
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