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STATEMENT OF THE ISSUES 
 

1. Did the trial court err in finding the contract between DHealthcare Consultants 

and Jefferson County Hospital invalid and unenforceable? 

2. Did the trial court err in not applying the doctrine of estoppel when it found the 

DHealthcare –Jefferson County Hospital contract invalid and unenforceable?  

3. Did the trial court err in not finding that JCH had breached its contracts with 

DHealthcare?  
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STATEMENT REGARDING ORAL ARGUMENT 
 

Pursuant to MRAP 34(b), the Appellant requests oral argument.  The specialized facts of 

this matter make this a case in which oral argument will assist the Court.  
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STATEMENT OF THE CASE 

Nature of the Case and Course of the Proceedings Below 

This is a breach of contract case involving two contracts that DHealthcare Consultants, 

Inc. (DHealthcare) entered into with Jefferson County Hospital (JCH) that JCH unilaterally 

prematurely terminated.   DHealthcare filed its Complaint on May 22, 2012.  R. 0005-0019.  

JCH its Answer on July 16, 2012, R.0020-0029 and the case proceeded into discovery.   

After numerous motions, the case was tried before the Circuit Court Judge of Jefferson  

County on October 7, 2014 and February 9, 2015.  As the sole trier of fact, the trial court issued 

its Findings of Fact and Conclusions of Law on August 25, 2015. R1274-1279.  This timely 

appeal by Appellant, DHealthcare, followed.  

Facts 

The Hospital and its Programs 

1.  Operation and minutes 

The Jefferson County Hospital (“JCH”) is operated by a Board of Trustees (“Board”) 

whose members are appointed by the Jefferson County Board of Supervisors.  Each supervisor 

appoints one trustee board member and two trustees are chosen by the board of supervisors as a 

whole.  However, the Board of Trustees of JCH is an autonomous decision making board. (Tr. 

Ex. P-4) 

Minutes of board meetings are taken by the secretary to the board.  Once approved, the 

minutes are kept under the sole custodianship of the administrator, and typically the minutes 

never are to leave the facility and are never to leave the security of the administrator.  The board 

corrects and ratifies its minutes and any changes to the board minutes require board action as 

well.  These minutes are kept at the hospital and no board member has access to them as 
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individuals. Whenever they are needed, the administrator would bring them to the board room 

for the board as a whole in session to review them. Tr. 87-89. 

DHealthcare entered into evidence the Minutes of the JCH Board meetings that were 

provided by JCH during discovery. JCH, however, contended that some of the minutes were not 

accurate.  Yet, JCH provided no other minutes to identify the inaccuracies.  Therefore, the 

minutes entered into evident are the best available minutes of the board and reflect the official 

actions of the board.  Tr. 8-11, Tr. Ex. P-13. 

2. Hospital programs.   

Like most county hospitals, JCH operates an acute care hospital that serviced the local 

community.  However, JCH also operates an inpatient psychiatric care unit and an outpatient 

psychiatric care unit as well which is a daytime program for residents of local personal care 

homes or other outpatients.  JCH’s outpatient psychiatric care has expanded beyond Jefferson 

County, with the hospital operating similar outpatient facilities in Jackson, Magee and Shaw, 

Mississippi. (R at 909, Tr. at 23, 26, 29-30). 

JCH’s financial health depended on monies collected from patients directly, their 

insurance, and/or federal payments from Medicaid and Medicare.  Thus, the number of patients 

participating in the programs or utilizing the hospital is critical to the success of the hospital. Tr. 

Trans. 32-33. 

Because of this “Behavioral Unit” expansion, the hospital’s operating budgets went from 

deficits to surpluses, making JCH a sizeable profit, so sizeable that the board was putting 

millions into the CD’s (See Tr. Ex. P-21, minutes of August 19, 2008 - $500,000 placed in a CD;  

minutes of September 10, 2008 - $2.8 million placed in a CD account; minutes of February 11, 

2009 - $1 million placed in a CD account; minutes of June 15, 2010- $2 million transferred term 

short-term CD escrow account; minutes of January 12, 2011 - $1 million placed in CD account).  
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The County Board of Supervisors even approached the JCH board to borrow $3 million (Ex. 21, 

minutes of December 20, 2011).  

Hospital Administration   

 Jerry Kennedy was employed as administrator of the Jefferson County Hospital as a 

contracted employee who ran the day-to-day operations of the hospital from September 27, 

1999 through April 10, 2013 when he was terminated for insubordination. Tr. 118. During his 

tenure as administrator, he oversaw the JCH’s outpatient psychiatric care expansion. Over the 

years, the JCH Board has entered into contracts with consultants and providers, several of 

them to assist Mr. Kennedy in recruiting patients and participants for all of JCH’s facilities 

and programs. Tr. 113. 

Hospital Contracts  

To assist with patient recruitment prior to 2008, JCH authorized contracts with at least 

two different entities:  C.K. Solutions and Healthcare Support Management. After C. K. 

Solutions contract ended, JCH entered into a contract with Healthcare Support Management 

to pick up on the outpatient psychiatric work. This contract was merely discussed at a board 

meeting and authorized. (RE at 58, 63), [R at 991, Exhibits I and J to Plaintiff’s Response to 

Motion for Summary Judgment included in record, but not paginated]. Specifically those 

minutes read as follows:  

Rev. Tracy Collins motioned that the Board accept, approve and enter into the 
Outpatient Psychiatric Program Consulting Agreement with Healthcare Support 
Management, effective June 2, 2008 and the Board authorizes the hospital 
administrator, Mr. Jerry Kennedy to sign the agreement.  Seconded by Ms. Jeanette 
Travis.  Motion debated fully.  All members present voting yes.  Motion passed. 
 

It should be noted that there is no testimony that this contract was attached to these board 

minutes. In fact, board members testified that most contracts were handled this way, with no 

specific terms appearing in the minutes and with no contract attached to the minutes.  Both 
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Dudley Guice and Jeannette Travis testified that the board would receive a proposed contract 

prior to the recommendations to hire. (Tr. at 78, 81) [Tr. Ex. P-22 at p.25]. Contracts, after 

execution, were kept under lock and key by the administrator in a Contract Book. After 

execution, JCH paid these contractors pursuant to the contracts it had authorized the 

administrator to sign.   

DHealthcare Inpatient Recruitment Contract of August 2008   

In similar fashion, in August of 2008, Jerry Kennedy recommended that the board 

approve a contract to DHealthcare for assistance with the inpatient psychiatric program.  

DHealthcare was founded by Paul DuPlessis who obtained his undergraduate degree in 

business from Belhaven University.  At some point years earlier, he met Nikesha Guice, 

Dudley Guice’s daughter, and in dating her, became familiar with Jefferson County. 

According to Mr. DuPlessis, he met Jerry Kennedy informally and months later, Mr. Kennedy 

called him to offer him a consultant position with JCH. Though he worked in the financial 

field, Mr. DuPlessis was interested in transferring his skills to healthcare management.1

Mr. Kennedy recommended the board of trustees approve the Contract with 
DHealthcare Consultants Incorporated, to provide advertising and recruiting 
consultation services to the Inpatient Psychiatric Treatment Program.  Much 

 Tr. at 

17-21.  Mr. Kennedy recalled that Mr. Guice had introduced Mr. DuPlessis to the board as a 

healthcare consultant at some point, though Mr. Guice denies this.  In any event, the minutes 

of the August 13, 2008 Board meeting, (RE at 80), [R at 991, Exhibit “M” to Plaintiff’s 

Response to Motion for Summary Judgment included in record, but not paginated] reflect that 

the JCH board approved a contract with DHealthcare to provide recruiting services with the 

inpatient psychiatric program.  Just like the minutes and contract with Healthcare Support 

Management, the minutes concerning the contract with DHealthcare specifically state: 

                                                 
1 JCH faulted DuPlessis for not having experience in healthcare prior to the contract they extended to him.  
However, the administrator himself, Jerry Kennedy, had no healthcare experience either when JCH first hired him.  
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discussion followed.  Mrs. Shirley Ellis motioned that the Board approve and enter 
into contract agreement with DHealthcare Consultants, Inc, effective September 1, 
2008, and the Board authorize the Administrator to sign the agreement.  Seconded by 
Mr. Willie Hedrick.  Motion debated.  All members present voted yes.  Motion passed.   
 

Mr. Dudley Guice testified that when the board members attend the meetings Jerry Kennedy 

usually has a folder for each member and within his folder that night, he recalls having the 

proposed DHealthcare contract for 2008 to refer to when Mr. Kennedy made the 

recommendation to the board. The board discussed the recommendation and voted to approve 

it. Tr. at 78, 81. Just like Healthcare Support Management contract, the DHealthcare contract 

was not attached to the minutes.  After the board voted, the contract was executed by Mr. 

DuPlessis and Mr. Kennedy on behalf of JCH and, according to Mr. Kennedy, placed in the 

Contract Book.  Tr. at 126. 

The term of the contract (RE. at 152) [Tr. Ex. P-23] which began on September 1, 

2008, was five years, with automatic renewal unless either party gives 60 days notice.  

DHealthcare would be paid $4900 per month with increases over five years, ending in August 

of 2013 unless proper notice was given.   

Mr. DuPlessis, who was DHealthcare’s only employee, began working long distance 

from California under this contract to advertise the inpatient psychiatric treatment program 

and inpatient acute care, recruit and monitor recruitment of inpatient psychiatric treatment 

program and inpatient acute care and be available for consultation seven days a week.  Mr. 

DuPlessis testified that he was an early riser so he would rise about 4 o’clock in the morning 

and go to the gym every day. Since California is two hours behind Louisiana and Mississippi 

when he came home from the gym he would have a couple hours or about an hour and a half 

before he had to go to work so he would get on the computer and do some research and make 

some phone calls to healthcare facilities in the area, nursing homes, hospitals, any/or health 

care facility in the area that may want to use the services of the psychiatric inpatient program 
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at the hospital. Mr. DuPlessis also testified that between September of 2008 and February of 

2009 he would have regular conversations with Mr. Kennedy at least once or twice a month to 

discuss what he was doing.  Tr. at 24-25. 

Second Contract with DHealthcare to assist with Outpatient Recruitment  

 On December 5, 2008, Healthcare Support Management (“HSM”) voluntarily terminated 

its outpatient psychiatric program consultation contract with JCH, (See Tr. Ex. P-8).  Mr. 

Kennedy then contacted Mr. DuPlessis and offered him the outpatient recruitment contract if he 

would relocate to Mississippi. Tr. at 26. Mr. DuPlessis agreed and on January 14, 2009, Mr. 

Kennedy recommended to the Board that DHealthcare be extended the contract for this work. 

(RE at 201) The JCH Board authorized Mr. Kennedy to execute a second contract with 

DHealthcare to take on HSM’s work per its Minute entry which states (RE at 201, 84) [R at 990, 

Exhibit “P” to Plaintiff’s Response to Motion for Summary Judgment included in record, but not 

paginated]:   

Rev. Tracey Collins motioned that the Board of Trustees accept, approve and enter into  
the Outpatient Psychiatric Program and Inpatient Acute Care Consulting Agreement with 
DHealthcare Consultants Incorporated, effective February 2, 2009 and the Board  
authorized the Administrator, Mr. Jerry Kennedy to sign the agreement.  Second by Mr. 
Willie Hedrick. Motion debated fully.  All members present voted yes.  Motion passed. 
 
 On February 2, 2009, Mr. Kennedy and Mr. DuPlessis signed this second contract (RE at 

203) [Tr. Ex. P-24] which paid $18,925 per month over five years, with increases and automatic 

renewal unless either party gave 60 days notice.  This contract would continue through January 

of 2014 unless proper notice was given.   Both Mr. Kennedy and Mr. DuPlessis have identified 

their signatures on the contracts and Mr. Kennedy testified that they were put in JCH’s contract 

book. Tr. at 27, 121. Kennedy testified that once the contracts were executed, they were placed 

in the contract book by his administrative assistant. Tr. at 126-127. Kennedy further testified that 

all contracts are placed in the contract book once they were signed. Tr. at 126-127. At all times 
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relevant to these contracts, JCH had the benefit of counsel to advise them on the proper method 

to use for considering and voting on contracts.  If the terms and specifics were not discussed 

sufficiently, the board attorney would certainly have and should have advised the board not to 

approve the contract.  Furthermore, JCH has never been cited during its yearly audits for 

payments to its contracts.   

DHealthcare’s Performance and Payment through December 2012 

 Mr. DuPlessis testified to the activities he undertook to perform these contracts, 

including, but not limited to, interacting and assisting employees when needed, accompanying 

staff and patients during group activities, observing and assuring quality patient care, recruiting 

new patients and marketing and promoting the partial hospital program.2

 Mr. Kennedy claimed that he personally (later, he along with two other staff members) 

recruited 93-100% of JCH’s patients.  He knew this, he said, because he would pick up the 

patients himself.

 Though the contracts 

did not require it, he provided written reports to Mr. Kennedy of his work, (RE at 121) [Tr. Ex. 

P-25], most of which Kennedy acknowledged receiving. Tr. at 29-32. Mr. Kennedy admitted that 

at no time prior to the end of January 2012, did he communicate to Mr. DuPlessis any 

dissatisfaction with his job performance. Mr. Kennedy also admitted that he never complained to 

the Board about DHealthcare prior to January of 2012. Tr. at 143-144. Board Members 

uniformly testified that Mr. Kennedy had not reported any substandard performance to them 

during this time either.  

3

                                                 
2 DuPlessis relocated to Mississippi, rekindled his relationship with Nikesha Guice and they married later in 2009. 

 Tr. at 130. However, there were sites not only in Fayette, but also Jackson, 

Magee and Mize, Mississippi.  JCH put on no testimony or documentary evidence to corroborate 

these outrageous claims.  To the contrary, DHealthcare had to have performed its duties since the 

3 Despite JCH’s argument, there is no requirement in the contracts that DHealthcare actually transport patients to the 
facilities.   
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board specifically instructed in their minutes of September 1, 2011(Tr. Ex. P-21 Bates Num. 

440-441) to have DHealthcare assist in setting up the Shaw program.   

 After entering into these contracts with DHealthcare, the board was provided monthly 

financial reports showing payments to consultants in toto. They were also provided a list of the 

specific payments made to specific contractors.   According to board member and 30(b)(6) 

representative for JCH, Jeanette Travis, these payments were presented for the board’s 

ratification. (Tr. Ex. P-22, p. 37-38). Thus, even if some JCH board members later complained 

that they did not know the terms of the contract or did not see the contracts, they certainly knew 

what DHealthcare was paid each month.  (RE at 154, 203) [Tr. Ex. P-11, P-12] Regina Reed 

specifically recalls seeing the amounts paid to DHealthcare. Tr. at 238.  The board’s actions to 

approve these payments constitute ex post facto ratification of the contracts themselves.    

 Over the years, the JCH board has spent hundreds of thousands of dollars of taxpayer 

money on contracts, such as DHealthcare’s which they now argue were void ab initio. Yet these 

expenditures were audited (Tr. Ex. 21, Bates Num. JCH0205-206, JCH0271-72, JCH0304-305, 

JCH0306, JCH0310 Board minutes where audits are discussed) and passed state scrutiny.  This 

could only have occurred if JCH’s board represented to state auditors that it had legitimately 

spent money on valid contracts it had with DHealthcare.  

Events in 2012 

Mr. Guice was elected to the Jefferson County Board of Supervisors and took office on  

January 1, 2012. Tr. at 77. Because of his new position, he left the JCH Board of Trustees.  Prior 

to his leaving, however, he testified that he was approached by Mr. Kennedy and Mrs. Travis and 

asked for $40,000 for DHealthcare (the company of his now son-in-law) to remain under 

contract.  Tr. at 92. Mr. Guice also testified that both attempted to set up a meeting with him and 
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the board in January of 2012 after he left the board. Tr. at 82-83, 86-87. Both Kennedy and 

Travis deny this and Mr. Guice testified that he did not tell Mr. DuPlessis about these contacts.  

 In January of 2012, DHealthcare did not receive its monthly payment.  Mr. DuPlessis 

spoke to Mr. Kennedy about this, and Kennedy told Mr. DuPlessis that the board was holding his 

check because of some issues with Mr. Guice.  Tr. at 34-36, 38. Kennedy told Mr. DuPlessis that 

it had nothing to do with him; that he was doing his job.  Tr. at 39. Ultimately, DHealthcare 

wrote to the Board attorney concerning the nonpayment and the issue was resolved when 

payment was made. Tr. Trans. at 36-37. See Tr. Ex. 20. Kennedy acknowledged Mr. DuPlessis 

talked to him about the non-payment and that Mr. DuPlessis had written a letter about getting an 

attorney.  Tr. at 170. 

 At approximately the same time, Mr. Kennedy wrote DHealthcare a “Non Compliance” 

letter, Tr. Ex. 13, indicating only that DHealthcare was not recruiting patients.  Kennedy claims 

he discussed this with the board and that he sent the letter at the board’s instruction.  However 

the minutes of January and February mention no such discussion or directive from the board as 

confirmed by Regina Reed, the secretary who took those minutes.   

 Mr. DuPlessis testified that he had been recruiting patients, that his monthly reports 

showed he had, and that he disregarded the letter when his January and February checks came.  

Tr. 37 -39. He had no other conversations with Mr. Kennedy concerning poor job performance 

and no other notice of any substandard work. Tr. Trans. 39. He was never asked to appear before 

the board to answer any allegations of non-performance. Tr. Trans. 39-40. 

 At the March 20, 2012 board meeting, Tr. Ex. 21, Bates Num. 0479; Kennedy 

recommended to the JCH Board that they terminate DHealthcare’s contracts.  Kennedy presented 

no documentary support for his recommendation. He had never performed any written evaluation 

of DHealthcare’s work, and had no records except those in his head.  Tr. at 163-164, 168.  
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Kennedy testified that DHealthcare had never performed under the contracts and he was too 

fearful of the Board chair to say anything.  Tr. at 166. Were this true, DHealthcare was provided 

a disservice since it had no notice then from Kennedy that its performance was inadequate.   

 Board member John Dickey testified that he voted to terminate because he was never 

given a report about DHealthcare’s performance to justify the contract payments. Tr. at 110.   

However, there were reports being provided to Mr. Kennedy who failed to give them to the 

board.  Rosie Hill voted against the termination because she said she had spoken to Mr. Kennedy 

the week before and asked him how DHealthcare was doing. Tr. at 114-115.  Kennedy, she 

testified, said he was doing fine, doing his job and there were no problems.  Tr. at 115. Jeanette 

Travis testified that she was told she could not vote because she had been elected chairman. Tr. 

Ex. P22 at 71-72. But had she been able to vote, she would have voted against termination. Tr. 

Ex. P22 at 76. Board members testified that they never recalled getting any negative reports 

concerning the performance of DHealthcare until Mr. Kennedy recommended that the contract 

for termination. Tr. at 108, 115. Former member and board President Guice testified that all the 

reports concerning DHealthcare were positive and Mr. Kennedy asked for approval of the second 

contract because he was doing such a good job with the first one. Tr. at 79. Mr. Kennedy 

provided monthly reports on issues or concerns of the hospital, whether pro or con, yet he never 

brought to the board's attention of any negative issues concerning DHealthcare.4

                                                 
4 Plaintiff had requested Kennedy’s monthly reports during discovery, but JCH indicated that it had none to provide. 
Therefore, the Court gives little credit to Kennedy’s testimony that he presented concerns about DHealthcare’s non 
performance in his January and February 2012 reports.   

  JCH faulted 

DHealthcare for not appearing at the board meeting to refute Mr. Kennedy’s accusations; 

however, DHealthcare was given no notice that the termination of its contracts would be 

discussed that night for it to do so.   
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 There is no proof in the record that DHealthcare was not performing under its contracts 

other than Mr. Kennedy’s testimony.  The non-compliance letter only mentions a failure to 

recruit patients.  When Plaintiff asked in discovery for patient counts to show that he was 

recruiting for the hospital programs, the Defendant failed to provide this information, despite 

testimony from Board members that patient counts were given to them at each meeting.  When 

evidence is lost or destroyed by one party, thus hindering the other party’s ability to prove his 

case, a presumption is raised that the missing evidence would have been unfavorable to the party 

responsible for its loss. Thomas v. Isle of Capri Casino, 781 So.2d 125 (Miss. 2001). Thus, the 

Court concludes that the missing patient count information would likely have proven that 

Plaintiff was performing its contractual duties. In fact, the gross revenues for the patient numbers 

of JCH continued to increase each year during the years of the DHealthcare contracts. Tr. Ex. 19.  

From the evidence and testimony, the Court finds that DHealthcare was performing its duties at 

the time of the termination of its contract and there was no valid reason to terminate the 

contracts. 

Losses  

 DHealthcare provided the Court with testimony from Dr. Charles Dennis, an economist 

with years of experience in calculating the losses of income to privately held corporations such 

as DHealthcare. Dr. Dennis was asked to determine the lost profits of DHealthcare as a result of 

this termination. Dr. Dennis utilized four different methods and determined the lost profits 

ranged from $429,000 to $455,000 in damages. Tr. Ex. P-30 at p. 24. In reviewing this 

testimony, the Court accepts the three year average method wherein, Dr. Dennis added all the 

dollar income and expenses of DHealthcare’s total income from 2009, 2010, 2011 and calculated 

its average in aggregate dollars was 61.8 percent the profit percentage making DHealthcare 

damages $455,182.00.  Dr. Dennis did not add any interest or pretrial interest to that figure. The 
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Defendant presented no opposing expert testimony, and the damages suffered by DHealthcare 

amounted to $455,182.00.  
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SUMMARY OF THE ARGUMENT 

In this breach of contract case, the trial court rendered judgment for Jefferson County 

Hospital finding that its contracts with DHealthcare were not valid.  The trial court based its 

holding on JCH’s status as a public body and the consequent need to have the terms and 

provisions of contracts in its minutes or the contracts attached to the minutes themselves.   

However, the trial court erred in his ruling and should have found the contracts valid and 

enforceable, despite their failure to be attached to JCH’s minutes or the failure to have terms and 

provisions in the minutes themselves. In cases going back to the turn of the twentieth century this 

court has found situations where the hard and fast rule of appearance of specific terms in the 

minutes has not obtained.  Dixon v. Greene County, 76 Miss. 794, 25 So. 665 (18990: Marion 

County v. Foxworth, 83 Miss. 677, 36 So. 36 (1903), Stokes v. Newell, 165 So. 542 (Miss. 1936) 

and Community Extended Care Centers Inc., v. Board of Supervisors of Humphreys County, 756 

So.2d 798 (1999).  In these cases, this Court has enforced contracts when the contracts 

themselves were available for reference elsewhere (i.e. a lease on record with the chancery court, 

a teacher’s contract in the administrator’s office, etc).  Moreover, if a public board itself acts in 

such a way to show knowledge of the contract obligation, and by those actions, affirms it, then 

the contracts are enforceable.   

In addition, in Community Extended Care Centers Inc., v. Board of Supervisors of 

Humphreys County, 756 So.2d 798 (1999) and the recently decided case of Humphreys County 

Memorial Hospital v. Griffin, 170 So. 3d. 612 (Miss App July 21, 2015), this Court has found 

contracts to be enforceable when it can be shown or inferred that the board knew the obligations 

and liabilities, even when the minutes are silent. 

In the case at hand, the record overwhelmingly shows that, despite having counsel, JCH 

never attaches contracts to its minutes, but keeps them in a Contract Book and never spells out 
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terms and provisions of contracts in its minutes.  However, JCH’s board had entered in to 

contracts with other consultants before DHealthcare to do similar work, and received monthly 

reports on payments to consultants, including DHealthcare.  So JCH was aware of the obligations 

and liabilities of these contracts with DHealthcare.    

Moreover, JCH should be estopped from even challenging the validity of the contracts.  

The doctrine of estoppel is based on the unconscionability of allowing a person to maintain a 

position inconsistent with one to which he acquiesced or from which he accepted a benefit. 

T.C.B. Const. Co., Inc. v. W.C. Fore Trucking, Inc., 134 So.3d 752, 759 (Miss. Ct. App. 2012) 

cert. granted in part, 98 So.3d 1073 (Miss. 2012) and aff’d in part, rev’d in par, 134 So.3d 701 

(Miss. 2013), reh’g denied (Mar. 13, 2013). The records shows that DHealthcare relied upon the 

actions of JCH, changed its position to perform its contracts.  JCH derived great benefit from 

DHealthcare’s performance under these contracts.  

Finally, because it prematurely terminated DHealthcare’s contracts for no valid reason, 

JCH breached the contracts and should be ordered to pay the damages shown from that breach.  
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STANDARD OF REVIEW 

 In an appeal of a bench trial, this Court reviews the trial court’s interpretation and 

application of the law de novo.  Humphreys County Memorial Hospital v. Griffin,  170 So.3d 

612, 614 (Miss. App. 2015).  The trial court’s findings of fact are upheld only if supported by 

substantial, credible and reasonable evidence.  City of Jackson v. Presley, 40 So.3d 520, 522 

(Miss.2010).  If, however, the findings of the trial judge are manifestly erroneous or clearly 

wrong, this Court should reverse.  Sandelwick v. State, 101 So.3d 734, 739 (Miss. 2012).  In 

determining whether the trial court's findings are supported by substantial, credible, and 

reasonable evidence, this Court must examine the entire record and if this Court finds that the 

lower court ruling is not supported thusly, or if the overwhelming weight of the evidence 

contradicts the trial court’s finding, then it must be reversed. Sumrall v. Singing River Health 

System, 2014-CA-01139 (MSCA 2015).  

ARGUMENT  

Before this Court is basically a breach of contract case wherein Plaintiff DHeathcare had 

the burden of proving by a preponderance of the evidence (1) the existence of a valid and 

binding contract with Jefferson County Hospital (JCH), (2) that the JCH breached the contract, 

and (3) that DHealthcare was monetarily damaged by the breach.  Business Communications, 

Inc. v. Banks, 90 So.3d 1221 (Miss. 2012) citing Warwick v. Matheney, 603 so.2d 330, 336 

(Miss.1992). The trial court did not deal with elements 2 and 3, because it found no valid binding 

contract existed, reasoning that JCH as public body speaks only through its minutes and there 

were not sufficient terms and conditions of the contracts found in the minutes to bind the board.  

The trial court’s rulings were in error. 

I. The trial court erred in finding the DHealthcare contracts unenforceable when, 
though not spread in the minutes, the contracts were maintained elsewhere for the 
public to review. 
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While there is precedent to require that contracts be spread in the minutes of public 

bodies in order to be enforceable, this Court has made several exceptions to that rule. In Dixon v. 

Greene County, 76 Miss. 794, 25 So. 665 (1899), the Board of Supervisors had adopted plans 

and specifications for the building of a new courthouse.  Being lengthy, they were not placed in 

the minutes themselves but kept on file for those preparing bids.  The Board later accepted a bid 

of $9500 from F.B & W.S. Hull.  A controversy later arose concerning the material to be used 

for the roof (which was defined in the specifications, not the minutes) which the Court said was 

the most important part of the contract.  The Court found the contract enforceable saying that the 

plans and specifications were on file from which all detailed information could have been 

obtained and thus, the plans and specifications were part of the contract by reference.  Similarly, 

in Marion County v. Foxworth, 83 Miss. 677, 36 So. 36 (1903),  the Court held that even though 

a specific contract price did not appear in an order in the Board’s minutes, the County was still 

bound to pay it when it accepted the contractor’s proposal which included extra work on a 

bridge.  The Court said that: 

[t]he contract in this case between appellant and appellee was read and adopted by the 

board of supervisors in open session, and as the same was specifically referred to in the 

order awarding the original contract, it became a part of that contract by the same rule of 

law which made the plans and specifications of the bridge a part of the contract.  

Moreover, those papers specially referred to in the order of the board, and constituting a part of 

the same transaction, were found by the Court to be in fact acts of the board. 

In the employment context, this Court has held that a school’s board of trustees need only 

enter upon its minutes the fact that an agreement was made between the board and a teacher. 

Stokes v. Newell, 165 So. 542 (Miss. 1936).   “If the board had elected her and she had accepted 

the employment, all that was necessary was to enter that agreement upon the minutes of the 
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board.”  Again, in Cheatham v. Smith, 92 So.2d 203 (Miss. 1957), the school board minutes did 

not contain Ms. Cheatham’s contract.  The minutes merely reflected that the superintendent was 

authorized to enter into contracts with a list of teachers, including “Mrs. Ella K. Smith, $1800 

per year”.  This Court affirmed the lower court in holding that Mrs. Smith had a valid contact as 

a teacher even though the contract was not in the minutes or attached to them.   

More recently, in Community Extended Care Centers Inc., v. Board of Supervisors of 

Humphreys County, 756 So.2d 798 (Miss. 1999) this Court enforced a lease between the Board 

of Supervisors and the Plaintiff, even though the terms of the lease did not appear in the minutes 

but rather in the lease agreement that was recorded in the chancery clerk’s office.  There the 

January 6, 1983 minutes of the Board simply included a resolution authorizing the lease of its 

nursing home facilities to Humphreys County Nursing Home, Inc (Community Extended Care’s 

predecessor).  The resolution failed to include the term of the lease, nor was the rental price 

stated.  Thereafter a formal lease was signed and the Board’s attorney notified Community 

Extended Care Centers Inc. (CECC) that the lease had been recorded in the chancery clerk’s 

office.  The term of the lease turned out to be twenty years and rent was charged at $100 per bed 

– but this information did not appear in the minutes.  Years later, in 1990, the Board met to 

amend the lease.  Again, the minutes contain only a resolution and vote that the Amendment to 

the Lease be approved.  No mention is made of the terms of the amendment.  Thereafter, in 

November 1990, the Board again met to change the name of the lessee to CECC.  In 1996, the 

Board declared the lease a nullity and said it would repossess the nursing home unless CECC 

renegotiated the terms.  CECC filed suit for declaratory judgment on the validity of the contract.  

This Court held that the Board resolution to lease the property was duly and lawfully spread 

upon its minutes.  The technical omission of spreading the lease contract on the minutes of the 

Board did not invalidate the lease contract inasmuch as the lease contract was recorded in the 
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land records of the chancery clerk and the parties to the contract had fulfilled the requirements of 

the contract for thirteen years. The Court examined the board’s minutes over time and found 

sufficient evidence that the Board intended to be bound by the lease contract.  The Court also 

noted that the cases which required contracts to be included in the minutes are distinguishable 

because in those cases, the contracting party sought payment under an oral contract, or a 

tentative contract where the terms and conditions had not been fully set out and acted upon by 

the parties at the time of the adoption by the board. Furthermore, the Court noted that the 

resolution in the Board authorized the president to execute “the original lease” that inferentially 

was physically presented to the Board.  

In this case, JCH’s Board of Trustees historically never attached contracts to their 

Board minutes nor did it enumerate the specific terms within the minutes.  Mr. Dudley Guice, 

the Board Chairman, testified that when the board members attend the meetings, Jerry 

Kennedy usually had a folder for each member and within that folder would be proposed 

contracts.  The board would discuss the contract, its terms and provision, and vote to approve 

or not. The board would authorize the Administrator to execute the contract, which when 

completed, would be placed in a Contract Book and kept in the administrator’s office. 

Throughout this entire time, JCH had counsel who never cautioned against this procedure or 

pointed out the need for more complete entries in the minutes. DHealthcare, and other 

contractors, would have no control over what JCH writes in its minutes and would be subject 

to the procedures they were given to follow by JCH.    

 Thus, the minutes of May 20, 2008, merely reflect the following when a contract with 

Healthcare Support Management was authorized: 

Rev. Tracy Collins motioned that the Board accept, approve and enter into the 
Outpatient Psychiatric Program Consulting Agreement with Healthcare Support 
Management, effective June 2, 2008 and the Board authorizes the hospital 
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administrator, Mr. Jerry Kennedy to sign the agreement.  Seconded by Ms. Jeanette 
Travis.  Motion debated fully.  All members present voting yes.  Motion passed. 
 

DHealthcare’s contracts were handled by JCH in the same manner.  Mr. Guice testified that 

he recalled having the proposed DHealthcare contract for August 2008 in his folder at the 

Board meeting when Mr. Kennedy made the recommendation. The board discussed the 

recommendation and voted to approve it.  Just like the minutes and contract with Healthcare 

Support Management, the minutes of August 13, 2008 concerning the contract with 

DHealthcare specifically state: 

Mr. Kennedy recommended the board of trustees approve the Contract with 
DHealthcare Consultants Incorporated, to provide advertising and recruiting 
consultation services to the Inpatient Psychiatric Treatment Program.  Much 
discussion followed.  Mrs. Shirley Ellis motioned that the Board approve and enter 
into contract agreement with DHealthcare Consultants, Inc, effective September 1, 
2008, and the Board authorize the Administrator to sign the agreement.  Seconded by 
Mr. Willie Hedrick.  Motion debated.  All members present voted yes.  Motion passed.   
 

Just like the Healthcare Support Management contract, the DHealthcare contract was 

not attached to the minutes and no specific terms and duties were itemized in the minutes. 

After the board voted, the contract was executed by Mr. DuPlessis and Mr. Kennedy on 

behalf of JCH and, according to Mr. Kennedy, it was placed in the Contract Book.  The 

January 14, 2009 minutes also reflect that the JCH board approved the entry into the second 

contract with DHealthcare and authorized the administrator to sign such a contract.  It too was 

placed in the Contract Book.   

 JCH handled DHealthcare’s contracts as it had all prior contracts.  No physical contracts 

were ever attached to the minutes and the specific terms and duties were not itemized in the 

minutes.  However, from September 2008 through March of 2012, DHealthcare performed it 

duties and JCH paid DHealthcare pursuant to these contracts.  All board members were aware of 

the amounts paid to DHealthcare by the monthly accounting or financial reports given by the 
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administrator.  They were well aware of the amounts paid to DHealthcare, and no question was 

ever raised about these amounts from September 2008 through March 2012.  The historical 

handling of contracts by JCH (to approve and place the contracts in a contract book) plus its 

knowledge of the terms of prior similar contracts and subsequent payments made to 

DHealthcare, mandate a finding under precedent of this Court, that the contracts with 

DHealthcare are valid and binding under the law.  

II. The trial court erred in not finding the DHealthcare contracts valid in light of 
the Board’s knowledge and subsequent ratification of them.  

 
In Community Extended Care Centers Inc., v. Board of Supervisors of Humphreys 

County, 756 So.2d 798 (Miss.1999) this Court retreated from the rigid proposition that contracts 

could only be enforced if attached to a public body’s minutes or if the terms themselves are 

included. Most recently (yet prior to the trial court’s opinion), this Court decided Humphreys 

County Memorial Hospital v. Griffin, 170 So. 3d. 612 (Miss App. July 21, 2015), where the 

actions of the Board as well as the specific entries in the minutes were examined by the Court to 

determine the enforceability of a contract.  In that case, Deborah Griffin had served under 

contract as the administrator of Humphreys County Memorial Hospital (HCMH).  Her last five 

year contract was in 2002 and since that time, board members had changed as well as Ms. 

Griffin’s circumstances.  In November of 2007, Ms. Griffin gave notice that she would resign at 

the end of her contract.  The minutes of the board reflected an offer that if she would stay 

through a transition of administration, they would extend her contract for a year.  The minutes 

did not reflect what the terms of the contract would specifically include – they merely state that 

the contract would be extended.  Ms. Griffin agreed and rescinded her resignation.  Thereafter, 

Ms. Griffin prepared a new contract, changing some provisions of the 2002 contract, but leaving 

it for the most part the same.  The Board chair signed it.  At the December meeting, the issue of 

the contract came up again, with some board members wanting to change it to a month to month 
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agreement.  There is no mention in the minutes that either of the contracts (the 2002 or the new 

2007 contracts) were ever reviewed or seen by the Board.  The minutes reflect that the motion to 

change the term was rejected.  Thereafter, in January 2007, the Board terminated Ms. Griffin.  

She filed suit for breach of contract and sought the severance pay that was included in both the 

2002 and 2007 contracts.  The trial court found that the 2007 contract was void, but enforced the 

one year extension voted on by the Board and granted the relief Ms. Griffin sought.  HCMH 

appealed. This Court upheld the trial court, even though there was no written contract at all, but 

merely a verbal agreement to extend the 2002 contract.  The Court said that the board’s minutes 

showed it had expressly agreed to a one year extension and that, “although the contract in its 

entirety was not read into the board minutes, both parties were aware of the requirements of the 

contract”.  Despite the fact that new board members had been added since 2002, the Court still 

held that the prior contract had been in place since 2002 and both parties were aware of their 

respective obligations and liabilities.   

In the case at hand, JCH had operated an inpatient and an outpatient psychiatric program 

for several years.  It had entered into two prior contracts with other consultants for such work, 

and had received monthly reports on payments made to these contractors.  Thus, it was familiar 

with the duties and obligations of a contractor doing such work, as well as what JCH was paying 

it.  DHealthcare’s August 2008 contract was substantially the same as Health Management 

System’s (although the trial court would not allow HMS’s contract to be marked for 

identification). JCH’s board would also receive monthly reports on payments made to 

DHealthcare, and never questioned them.  Just like Ms. Griffin, Paul DuPlessis of DHealthcare 

acted on the contract and relocated to the area in order to perform the duties of these contracts.  

Moreover, when it sought to open a third outpatient psychiatric center, JCH specifically stated in 

its minutes that it wanted DHealthcare to assist, so the Board had to know what DHealthcare was 
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doing under its contracts in order to mandate its activity in Shaw.  In addition, JCH has been 

audited by the state.  For payments to DHealthcare to be approved, the Board had to have 

represented to the State that they were made pursuant to lawfully binding contracts.  The actions 

by the board as reflected in JCH’s minutes and the testimony in the record shows that JCH’s 

board clearly was aware of the terms and obligations of the contracts even though they were not 

specifically stated in the minutes.  This case is stronger than Humphreys County Memorial 

Hospital since the contracts themselves were written, provided to board members before the 

meeting; noted in the minutes as having been discussed, and were kept in a Contract Book.  

III. The trial court erred in failing to apply the doctrine of equitable estoppel in this 
case. 

The trial court made no mention of DHealthcare’s alternative argument that Jefferson 

County Hospital should be equitably estopped from arguing that no contracts existed with 

DHealthcare.  The elements of equitable estoppel are: "(1) belief and reliance on some 

representation; (2) a change of position as a result thereof; and (3) detriment or prejudice caused 

by the change of position." B.C. Rogers Poultry Inc. v. Wedgeworth, 911 So.2d 483, 492 (¶32) 

(Miss. 2005) (citing Cothern v. Vickers, Inc., 759 So.2d 1241, 1249 (¶19) (Miss. 2000)).  This 

doctrine of estoppel is based on the unconscionability of allowing a person to maintain a position 

inconsistent with one to which he acquiesced or from which he accepted a benefit. T.C.B. Const. 

Co., Inc. v. W.C. Fore Trucking, Inc., 134 So.3d 752, 759 (Miss. Ct. App. 2012) cert. granted in 

part, 98 So.3d 1073 (Miss. 2012) and aff’d in part, rev’d in par, 134 So.3d 701 (Miss. 2013), 

reh’g denied (Mar. 13, 2013). That is to say, as a matter of equity, a defendant who accepts the 

benefits from the contract is prohibited from denying the existence of the contractual basis of the 

plaintiffs’ claims. Id. 761.   See also, Bailey v. Estate of Kemp, 955 So.2d 777, 779-80 (Miss. 

2007),  

http://lawriter.net/getCitState.aspx?series=So.2d&citationno=911+So.2d+483&scd=MS�
http://lawriter.net/getCitState.aspx?series=So.2d&citationno=759+So.2d+1241&scd=MS�
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In T.C.B. Construction, the plaintiff sued the defendant for breach of contract for non-

payment of work completed pursuant to alleged modifications of their original contract to 

remove debris south of Highway 53 in Harrison County. Id. at 756. Defendant denied that the 

original contract to remove debris north of Highway 53 had been modified and thus paid Plaintiff 

for only half of the work it indisputably performed. Id. Pursuant to the contract, Plaintiff sent 

daily reports, which calculated the cubic yardage and verified the location from which debris had 

been removed. Furthermore, Defendant knowingly submitted invoices to the county for debris 

removal south of Highway 53 performed by Plaintiff, its subcontractor, and accepted payment 

for the work. Id. Because Defendant ratified, accepted, and greatly benefited from Plaintiff’s 

debris removal south of Highway 53, the court held that it was estopped from taking a position to 

avoid the obligations of the contract. Id. at 761.  

In Bailey v. Estate of Kemp, 955 So.2d 777, 779-80 (Miss. 2007), this Court applied the 

doctrine of quasi-estoppel, holding that the Plaintiff property owner was estopped from 

challenging the validity of a contract entered into with an estate attorney and real estate 

specialist, in which owner received a fixed amount as compensation for the properties in addition 

to an equal split in the profits from the sale of the properties in exchange for their professional 

services in selling the property. At the time the Plaintiff attempted to repudiate the contract 

agreement, she had received $225,000 for the sale of all but one remaining property, the value of 

which had since increased from $91,000 to nearly $800,000. Id. at 780.  

Where the evidence is undisputed as to the material facts, estoppel may be established as 

a matter of law. Id. at 762. (citing Allen v. Dempster Mill Mfg. Co., 402 S.W.2d 809, 810 (Tex. 

Ct. App. 1996) (finding estoppel established as a matter of law because of undisputed record.).  

Here, the JCH board was ably represented by counsel who was present at the January 14, 

2009 meeting and other meetings where the Board voted to approve contracts.   At no time was 
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the Board apparently advised of the need to have the contracts spread in the minutes.  

DHealthcare relied upon the administrator, Kennedy, who presented the contracts to him saying 

that the Board had approved them.  Mr. DuPlessis ultimately relocated closer to the area and 

performed his duties over the years with no complaints from anyone.  DHealthcare, submitted 

monthly reports evidencing work which was performed (RE. at 121) [Tr. Ex. P-25]. Kennedy 

admitted that the hospital experienced increased outpatient and inpatient activity and increased 

profits over the years.  The Board was presented monthly reports showing payments made to 

DHealthcare but raised no questions or objections to them.  The Board, who had authorized the 

contract and paid DHealthcare under it for years, cannot now, under the doctrine of equitable 

estoppel, say there were no valid contracts. Therefore, the trial court erred in not applying the 

doctrine of equitable estoppel in the case and should have precluded JCH from challenging the 

validity of the contracts DHealthcare and Jefferson County Hospital. 

IV. The trial court erred in failing to find that Jefferson County Hospital had 
breached its contracts with DHealthcare. 

 
The trial court itself at one point felt the contracts were binding and indicated that he 

merely wanted to hear evidence concerning the alleged breach. Tr. 91.The overwhelming weight 

of the evidence shows that DHealthcare had performed its duties under the contracts through the 

date of termination.  JCH’s premature termination of the contracts for no valid reason constitutes 

a breach that the trial court should have acknowledged and remedied.  

Each of DHealthcare’s contracts lasted for five years and would automatically be 

renewed for another five years unless one party gave the other notice sixty days prior to the 

expiration date.   Thus, the September 2008 contract would expire in September 2013 and be 

automatically renewed until September 2018 unless notice were given by JCH in July of 2013.   
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The February 2009 contract would expire in February 2014 but be automatically renewed 

through February 2019 unless JCH gave the sixty day notice in December 2013.   

It is undisputed that JCH unilaterally terminated both contracts in March 2013.  There is 

also no dispute that there is no written documentation of any breaches by DHealthcare that 

would warrant the early termination.  The only “proof: offered by JCH of non-compliance by 

DHealthcare was testimony from Administrator Kennedy who said he kept everything in his 

head.  Yet he never evaluated DHealthcare for performance, and only sent one letter in January 

2013 claiming one issue – not recruiting patients.  The testimony showed that Mr. Kennedy 

never discussed this alleged non-performance with Mr. DuPlessis; rather Mr. DuPlessis was told 

that the board had an issue with his father-in-law, Mr. Guice.  Thereafter, in February, 

DHealthcare received both the January and February contract payments and submitted reports on 

the work it had done. No materials were provided to the Board at the March 10, 2008 meeting to 

justify terminating the contracts.  There had been no complaints to the Board about 

DHealthcare’s performance prior to March 2013, after over four years of contract activities and 

payments.  Moreover, according to Ms. Hill’s unrebutted testimony, just two weeks prior to the 

March meeting, Mr. Kennedy had indicated that DHealthcare’s performance was adequate.  The 

overwhelming weight of the evidence shows that there was simply no basis to prematurely 

terminate the contracts and to do so, constituted a breach by JCH. Accordingly, this Court should 

reverse and render a judgment in favor of DHealthcare for its losses which were calculated by an 

expert economist in the amount of $455,182.00. 

Conclusion 

The decision of the trial court must be reversed and this Court should hold that there were 

valid and binding contracts between JCH and DHealthcare.  Though not spread in the minutes, 

the contracts were routinely kept by JCH (as it did all its contracts) in a Contract Book in the 
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administrator’s office.  The Board minutes reflect that the contracts, and inferentially their terms, 

were discussed at the board meetings.  JCH had previously contracted similar services with other 

consultants and were aware of the duties and objections of such contractors.  Board members 

reviewed monthly reports showing payments to contractor, thereby knowing their obligations for 

payment of services.  After four and one half years of monthly activities and monthly payments, 

JCH should be estopped from challenging the validity of these contracts, and this Court should 

hold JCH bound by them.  Moreover, this Court should go further and find that the 

overwhelming weight of the evidence shows that JCH’s premature termination of these contracts 

without justification constitute a breach.  Judgment should be rendered in favor of DHealthcare 

in the amount of $455,182.00. 
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