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Standard of Review 
 

 In an election contest, the standard of review for questions of law is de novo. 

Garner v. State Democratic Exec. Comm., 956 So. 2d 353, 355 (Miss. 2000). 

Similarly, jurisdictional questions are subject to de novo review. McCain Builders, 

Inc. v. Rescue Rooter, LLC, 797 So.2d 952 (Miss. 2001). 
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Statement of the Issues 
 
 

I. Whether subject matter jurisdiction in an election contest rests with the 
Legislature where the election involves candidates for the legislature and 
constitutional jurisdiction under Miss. Const. Art. 4, §38 is raised by one of 
the parties. 
 
II.  Whether permissive intervention is appropriate where numerous 
allegations are made against a non-party and the non-party seeks to defend 
itself against the allegations regarding questions of law and fact raised in the 
underlying lawsuit. 
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Statement of the Case 
 

A.  Nature of the case, the course of the proceedings, and its disposition 
below. 
 

The present case is an election contest brought by Tasha Dillon, a 2015 

Democratic candidate for District 98 of the Mississippi House of Representatives, 

against incumbent Representative David W. Meyers.   

On August 12, 2015, following the August 4 primary, the Pike County Election 

Commission certified Representative Myers as the winner of the primary by a 

margin of 2,003 to 1,859.1 [R. 4].  On or about the same day, the Mississippi 

Democratic Party’s Executive Committee certified the primary results. [R. 3].  

On August 24, 2015, Ms. Dillon filed her Petition of Contest with the Party’s 

Executive Committee [R. 17-23] and a week later, on September 1, she served the 

Executive Committee with her Amendment to the Petition.2 [R. 28-30]. 

On September 3, 2015, two days after filing her Amendment to the Petition with 

the Democratic Party’s Executive Committee, Ms. Dillon filed her Petition of 

                                                 
1 In Pike County, Rep. Myers received 1,743 votes to Ms. Dillon’s 1,545 votes and in 
Walthall County, Rep. Myers received 260 votes to Ms. Dillon’s 314 votes. 
 
2  Throughout her brief, Dillon alleges that the Mississippi Democratic Party never 
convened a hearing or meeting to address her petition; however, on information and belief, 
the Party’s Elections Committee convened a meeting on Tuesday, September 8, 2015 at the 
Mississippi Democratic Party Headquarters in Jackson, Mississippi to consider her 
petition. During the course of that meeting, the Committee rejected Ms. Dillon’s petition. 
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Contest with the Pike County Circuit Court.3  [R. 3-13]. In her petition, Appellant 

alleged improper Election Day activities, improperly programmed voting machines, 

insufficient voting equipment, confusion of ballots in split precincts, mishandling of 

absentee ballots and mishandling of affidavit ballots. [R. 3-13]. 

On September 18, 2015, the Board of Election Commissioners of Pike County 

filed an Application of Intervention of Right with the Pike County Circuit Court. [R. 

37-40]. 

On September 29, 2015, the Board of Election Commissioners filed a Rule 

12(b)(1) and 12(b)(6) Motion to Dismiss, and Alternatively, Response and Answers 

to Petition of Contest. [R. 44-48]. This was followed, on September 30, by Rep. 

Myers’ Motion to Dismiss on the basis that the House of Representatives has 

exclusive jurisdiction over contests to determine its members. [R. 56-58]. 

On October 1, 2015, the motions came for hearing before the Pike County Circuit 

Court. After hearing the arguments of counsel, Judge James Bell granted the 

Motions to Dismiss filed by Rep. Myers and the Pike County Election 

Commissioners for lack of subject matter jurisdiction. [T. 20-23]. Immediately 

following the hearing, the Court, in an effort to expedite proceedings, allowed Ms. 

Dillon to move forward with her Motion to Reconsider, which was denied.4 [T. 23-

                                                 
3 Despite alleging that “Improper Election Day activities were prevalent”, Ms. Dillon chose 
not to contest the results in Walthall County. 
 
4 The Court’s extemporaneous Orders were memorialized with written Orders filed on 
October 12 [R. 72-33] and October 19 [R. 74] respectively. 
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25].    

Appellant requests that this Court (1) vacate the trial court’s order and remand 

the matter to the Pike County Circuit Court, (2) reverse the trial court’s decision to 

allow the Pike County Election Commission to intervene and (3) act quickly.5   

B.  Statement of facts relevant to the issues presented for review.   

On August 4, 2015, the Democratic primary election for District 98 of the 

Mississippi House of Representatives was conducted in Pike and Walthall Counties. 

The Democratic candidates were Tasha Dillon and incumbent Representative David 

W. Myers. Because there was no Republican or Independent Candidate for the seat, 

the winner of the Democratic primary would serve District 98 in the House. 

On August 12, 2015, Representative Myers was certified as the winner by both 

the Pike County Election Commission and the Mississippi Democratic Party 

Executive Committee by a margin of 2,003 votes to 1,859 votes. [R. 3-4]. 

Appellant Dillon contested the results of the election with the Democratic Party 

Executive Committee [R. 17-23] and later the Pike County Circuit Court. [R. 3-13]. 

On October 1, 2015, the Pike County Circuit Court heard arguments on Myers and 

the Pike County Election Commission’s motions to dismiss. [T. 1-26]. The trial court 

granted the motion to dismiss and entered its Order on October 12. [R. 72-73]. 

                                                 
5 Given the Court's ruling to limit the record to those facts and filings which preceded the 
trial court's hearing rather than expand it to include actions taken at the House of 
Representatives, Myers has chosen not to address House committee action or House rules, 
which incidentally are changed and adopted following each statewide election. However, 
Myers would request that he be allowed to brief these subjects to the extent the Court 
intends to consider these matters. 
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Throughout these proceedings, Representative Myers has maintained the 

position that the House of Representatives has exclusive jurisdiction over this 

contest. [R.49]. 

 

Summary of the Argument 
 
  

Appellant frames the central issue as one requiring interpretation of Miss. Code 

Ann. § 23-15-927 and faults the trial court for failing to have an evidentiary hearing 

on her petition. The question is perhaps better stated as whether subject matter 

jurisdiction for legislative election contests rests with the Mississippi Legislature 

where Miss. Const. Art. 4, §38 is raised. The answer is clearly yes. While admittedly 

a narrow concern, it is one for which this Court has established a clear and 

consistent precedent. 

In support of her argument to return this matter to the Pike County Circuit 

Court, Appellant has cited no case involving a scenario where a legislative 

candidate has raised the constitutional jurisdiction of the Legislature in these 

matters and been denied. The reason for this clear. In every instance where Art. 4, 

§38 has been raised by a party, this Court has found jurisdiction to rest with the 

Legislature. The plain meaning of the constitution and Miss. Code Ann. § 23-15-955 

leave no other option. 

Appellant’s argument that intervention by the Pike County Circuit Clerk and 

Election Commission was improper is striking because it was Appellant who invited 
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them to the party. Her Petition contains more allegations against the election 

process generally than against Appellee. By impugning their role in this process, 

she has invited defenses from the Clerk and Commission and these defenses share 

questions of law and fact with the underlying case as required for permissive 

intervention under Miss. R. Civ. Pro. 24.  

 

Argument 

I.  In cases involving Mississippi legislative races where the question of 
constitutional jurisdiction has been raised, this Court has consistently 
held that jurisdiction is vested exclusively with the Legislature pursuant 
to Miss. Const. Art. 4, §38. 
 
 The trial court paints a vivid picture of the predicament facing parties to election 

contests in Mississippi: 

. . . election laws in Mississippi, as probably in all states, are very complex 
which result in, unfortunately, inconsistent rulings from courts, from judges 
like me, because they’re complex. There are laws that provide for challenges 
before a primary, separate laws for after the primary, other laws for before a 
general election, still other laws for challenges after a general election, and 
still other laws for challenging someone after they’ve been seated after a 
general election. And some of those cross each other, and it puts parties, who 
have to file these things, at the disadvantage of putting all their chips in a 
basket and hoping it’s in the right basket. 
 
[T. 20-21].  
 

 But in contests involving legislative races where constitutional jurisdiction is 

raised, the answers are simpler because the Mississippi Constitution is clear: “Each 

house shall elect its own officers, and shall judge of the qualifications, return and 

election of its own members.” Art. 4, §38. The Legislature put an even finer point on 
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proper jurisdiction of these races by adopting Miss. Code Ann. § 23-15-955, “Section 

38, Mississippi Constitution of 1890, provides that each house of the Mississippi 

State Legislature shall judge the qualifications, return and election of its 

membership. Pursuant to that authority, the House of Representatives shall have 

exclusive jurisdiction over an election contest regarding the seat of any member of 

the House of Representatives . . .”.6  In 2000, the Mississippi legislature amended 

Miss. Code Ann. § 23-15-951 and added the words “Section 23-15-955 or” to the first 

paragraph. The result was to carve out election contests regarding legislative 

actions from Miss. Code Ann. § 23-15-951. Thus, the Appellant’s reliance on Miss. 

Code Ann. § 23-15-951 in support of her argument that jurisdiction was proper in 

the lower court is misplaced. 

 Appellant cited and argued various cases in the October 1, 2015 hearing. The 

case that seemed to occupy the most time during the hearing and which was the 

authority that Judge Bell cited in issuing his decision was Foster v. Harden, 536 

So.2d 905 (Miss. 1988). Foster involved a Democratic primary for Senate District 28 

in Hinds County. Id. at 906. Following the primary election, the Hinds County 

Democratic Executive Committee certified two candidates for a run-off election. Id. 

A third candidate, Foster, who was not certified for the run-off, filed a petition with 

                                                 
6 § 23-15-955 begins, “Except as otherwise provided by § 23-15-961, the person contesting 
the seat of any member of the Senate or House of Representatives shall comply with the 
provisions of this section.” § 23-15-961 applies to the exclusive procedures for contesting 
qualifications of candidates for primary elections. That this statute is inapplicable to the 
facts of this case does not appear to be at issue. 
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the Executive Committee alleging that the two run-off candidates were not qualified 

to seek election to the Senate. Foster v. Harden, 536 So.2d 905 (Miss. 1988). The 

run-off election came and went without action on Foster’s petition by the Executive 

Committee. Id. Following the run-off, the winner was certified by the Committee as 

the Democratic nominee for the general election. Id. Nearly two months after the 

challenge petition was filed and a short time before the general election, the 

Executive Committee denied the petition. Id. About a week later, Foster filed a 

petition for judicial review with the Hinds County Circuit Court. Id. The winner of 

the Democratic primary, Senator Alice Harden filed a motion to dismiss citing Art. 

4, §38. This motion was granted by the Hinds County Circuit Court. Id. On appeal, 

the question before this Court was whether the circuit court had subject matter 

jurisdiction of the election contest. Id. 

 This Court held that §38 “vests competence of Harden’s qualifications for office 

… in the Senate. Accordingly, there is no authority in the judiciary to hear this case. 

The court below correctly dismissed for lack of subject matter jurisdiction.” Id. at 

907. 

 In making its determination, the Court acknowledged the existence of previous 

cases7 where a different conclusion was reached. However, in these cases, the 

constitutional question presented by §38 was not raised. As the Court explained, 

“[t]his Court does not ordinarily reach constitutional issues unless they are raised.” 

                                                 
7 Gadd v. Thompson, 517 So. 2d 576 (Miss. 1987) and Muirhead v. State Board of Election 
Commissioners, 259 So. 2d 698 (Miss. 1972) 
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Id. This sentiment has been expressed in more recent cases, including Mabus v. 

Mabus, 890 So.2d 806, 811 (Miss. 2003). This is an important point here because the 

Appellant has failed to cite a single instance where a different conclusion was 

reached when the constitutional jurisdiction of the House or Senate was raised. 

 Appellant cites Glenn v. Powell, 149 So.3d 480 (Miss. 2014) for the proposition 

that jurisdiction falls to the courts where the committee having jurisdiction fails to 

act. But because Glenn dealt with an election for the Greenwood City Council, that 

particular contest was neither subject to the constitutional provisions at issue here, 

nor the provisions of Miss. Code Ann. § 23-15-955. Similarly, the Jackson v. Bell 

case involving a Quitman County Tax Assessor’s race was not subject to the 

provisions of §38 or Miss. Code Ann. § 23-15-955. 123 So. 3d 436 (Miss. 2013)8.  It 

should be noted that Appellant does cite one case involving a Republican primary 

for a Mississippi House race where a circuit court’s decision to call for a new election 

was upheld. Barbour v. Gunn, 890 So.2d 843 (Miss. 2004). But in that case, 

constitutional jurisdiction was not raised. Id.  

 In addition to Foster, other cases were discussed at the hearing where the 

constitutional jurisdiction of the Legislature was raised. Notably, Appellant, in her 

                                                 
8 While not entirely analogous to the present case, a quotation the Appellant takes from 
Jackson is notable: “Nothing about the judicial-review process of the election code 
mandated by the Legislature conflicts with [a court’s] separate-mandated, constitutional 
powers.” Jackson at 440. Taken alone, this partial quote reads like a strong pronouncement 
of judicial independence. However, the quote continues, “Nor does this mechanism encroach 
upon the judicial branch. Thus, no violation of the separation of powers is at issue.” Id. at 
440-1. Taken in context, and read as a complete passage, the statement is about the 
constitutional harmony amongst the various branches of government. 
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brief, does not address any of these cases.  

 In Esco v. Blackmon, 692 So. 2d 74, 77-78 (Miss. 1997), Esco argued that it was 

unconstitutional for the Mississippi House under § 23-15-955 to hear his contest 

asserting that to do so would be for the legislature to choose its own members. In its 

ruling, this Court upheld the constitutionality of § 23-15-955 and held that the 

proceedings before the House of Representatives were proper.9 In Henry v. 

Henderson, 697 So.2d 447, this Court upheld its ruling in Foster finding that it was 

proper for the trial court to determine that it did not have jurisdiction: “The 

Constitution gives authority to each house to judge the return and election of its 

own members. Return and election includes the proper number of votes cast for 

each candidate. Therefore, as in Foster, the lower court would be without 

jurisdiction.” Id. at 451.   

 While there may be numerous complicated and conflicting aspects of Mississippi 

election law, this is simply not one of them. In these narrow instances involving 

legislative races where the application of Miss. Const. Art. 4, §38 and its companion 

statute, Miss. Code Ann. § 23-15-955, has been raised, this Court has been clear—

jurisdiction rests exclusively with the chamber for which the office is sought. 

 
 
 
 

                                                 
9 It should be noted that Esco is distinguishable from the current case because it was 
decided prior to the 2000 amendment of Miss. Code Ann. § 23-15-951, which carved out 
legislative contests from that code section. Until the 2000 amendment concurrent 
jurisdiction in legislative contests existed as between circuit court and the legislature. 
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II. Because Appellant’s allegations against the Pike County Circuit Clerk 
and the Pike County Election Commissioners are wholly different than 
those against Representative Myers and comprise a majority of the 
allegations contained in her Petition, their interests are not adequately 
represented by Myers and their intervention is appropriate. 
 

The Mississippi Rules of Civil Procedure recognizes both intervention of right 

and permissive intervention. Permissive intervention may occur when “an 

applicant’s claim or defense and the main action have question of law or fact in 

common.” Miss. R. Civ. Pro. 24(2).  

In her Petition of Contest, Ms. Dillon has made numerous allegations against 

Pike County’s entire election apparatus. It is impossible to separate the Circuit 

Clerk, who serves as the registrar and is responsible for registering the names of 

the electors in the county, and the Pike County Election Commission, which are 

tasked with ensuring poll workers are properly trained and that elections are 

properly conducted, from Ms. Dillon’s claims. Miss. Code Ann. § 23-15-211. 

In her Petition, Appellant alleges: “significant improper voter assistance” [R. 7]; 

“encoders did not allow for the proper coding of ballots for the Democratic primary” 

[R. 8]; “”Instead of being given emergency paper ballots, voters were turned away 

for several hours until a proper encoder was delivered to the precinct” [R. 8]; 

“failure of poll managers to utilize . . . emergency ballots” [R. 8]; “many voters did 

not receive the proper ballot due to a ‘split precinct’” [R. 9]; “Certain ballots were 

accepted, opened and included in the certified vote totals that are not allowed to be 

counted as legal ballots, including many that did not contain the proper seal and/or 



13 
 

initial of the Circuit Clerk on the absentee ballot application” [R. 9]; “Multiple 

absentee ballot applications did not contain the Circuit Clerk’s signature as a 

witness; at least one absentee ballot was marked ‘rejected’ but changed by the poll 

workers to ‘accepted’ yet the ballot envelope was not opened and the vote counted” 

[R. 9-10]; “most every absentee ballot that was mailed to an absentee voter does not 

contain a completed and signed Certificate of Delivery” [R. 10]; “In one precinct it 

was reported that there were 18 absentee ballots cast with 17 counted; but upon 

inspection of the ballot box for that precinct, there was only one absentee ballot 

included in the materials” [R. 10]; “As with absentee ballots and balloting materials, 

the poll managers and the [Pike County Democratic Executive Committee] 

mishandled voter check in and affidavit ballots, casting significant doubt on the 

certified results of the election” [R. 10]; “multiple affidavit ballots were ultimately 

counted and included in the certified vote totals that should have been counted due 

to the voter not residing in the precinct where the affidavit was cast” [R. 11]; “In at 

least one instance a voter was allowed to cast an affidavit ballot because the poll 

book indicated that the voter had already voted. The individual’s affidavit ballot 

was later analyzed by the election officials and the voter was found to be a 

registered voter in the precinct and thus was approved and included in the certified 

vote totals resulting in this voter (or someone) having voted twice” [R. 11-12]; “In 

the New Hope precinct there was an affidavit register but several of the voter’s 

names were not signed by the voter. It appears that the last six names in the 

affidavit register were handwritten by the poll manager” [R. 12]; and “There were 
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names included in the multiple precinct affidavit registers that did not vote 

affidavit and there were multiple voters that did not sign the register” [R. 12].       

Miss. Code Ann. § 15-1-67 states: “If a person liable to any personal action shall 

fraudulently conceal the cause of action from the knowledge of the person entitled 

thereto, the cause of action shall be deemed to have first accrued at, and not before, 

the time at which such fraud shall be, or with reasonable diligence might have been 

first known or discovered.”  

As shown above, the allegations against the entities responsible for overseeing 

elections in Pike County make up a bulk of Ms. Dillon’s Petition.  

In their Application for Intervention of Right, the Clerk and Election 

Commission argued, “[t]he applicants have a direct, substantial, legally protectable 

interest in the proceedings before this court, and the applicant’s interest[s] are not 

adequately represented by either party hereto.” [R. 35]. Certainly this is true. 

Because Dillon does not allege that the Clerk or Election Commissioners failed 

to meet the technical requirements of Miss. R. Civ. Pro. 24, the question before this 

Court is whether the applicants’ claims or defenses and the main action have a 

question of law or fact in common. To answer this question, it is immaterial to 

consider what the standard role of registrars and election commissioners typically is 

or how in other matters they have served in an advisory capacity. This is because 

the Appellant has placed the Pike County Clerk and Election Commission squarely 

in her sights by alleging that they mismanaged every aspect of the August 4, 2015 

primary that fell within their area of responsibility. 
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For these reasons there can be no question that the Pike County Circuit Clerk 

and Election Commission properly intervened and that the trial court’s decision to 

allow such intervention was proper.  

 

 

Conclusion 
 

For the reasons explained above, Appellees request that the judgment of the 

Circuit Court of Pike County, the Honorable James D. Bell presiding, be affirmed. 

 
Respectfully submitted, this 10th day of June 2016. 
 
 
              s/ Brandon C. Jones 
             Brandon C. Jones 
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