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IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 

ZACHARY COZART PETITIONER 

VS. COURT OF APPEALS# 2014-KA01741-COA 

STATE OF MISSISSIPPI RESPONDENT 

PETITION FOR \VRIT OF CERTIORARI 

Comes now Petitioner Zachary Cozart by counsel, and files this Petition for Writ 

of Certiorari and for cause will show the Court: 

1. 

BACKGROUND 

On June 25, 2010, Zachary Cozart woke after a night at a concert at a country bar 

in Memphis. His love interest Christina Sierra, was already in the shower. Zack stopped to check 

on Christina's child (by another father), Ethan Com1er. Ethan was by his bed, unconscious. Zack 

carried him into the hallway for easier access. 

EMS was called and Ethan was taken to the Med in Memphis, where he died on 

July 1, 2010. His death was caused by multiple traumas to his head. The experts at the Med 

believed the death was caused by homicide. 

Zachary was indicted for capital murder by felonious abuse pursuant to MCA 

Section 97-5-39 (2). In the course of the litigation, the capital murder charge was dismissed and 

replaced by manslaughter, by signed order of the Court, in conjunction with a plea bargain. No 

motion or application or order was ever entered reversing the dismissal, see URCCC 2.02. 
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Zachary ,vas however, allowed to withdraw his guilty plea, URCCC 8.04 (5-7), to the 

manslaughter charge, or any other charges against him. 

The defense testimony evidenced numerous incidents of injury to Ethan's head, 

none of which were caused by Zack. Unfortunately, the defense expert, (who was expected to 

testify that Ethan's death could have been caused by Second Injury Syndrome), retired a few 

months before trial. His deposition was never taken. Zack had no expert at trial. 

The ADA presented the case as a capital murder case, without objection from the 

defense. During the jury instruction session, a capital murder instruction was given without 

objection. The defense proposed, the state agreed, and the court granted an instruction on the 

allegedly lesser included crime of Manslaughter-Child Homicide. The elements of Child 

Homicide were substantively different than the elements of Manslaughter with which Zack had 

previously been charged. Zack had previously been charged with "heat of passion" manslaughter 

under MCA §97-3-5. The instruction given was for Manslaughter-Child Homicide under MCA 

_§97-3-25 (b). The Child Homicide Statute was not made effective until July 1, 2013, making the 

lesser included charge an ex post facto amendment of the indictment. Nevertheless, while 

acquitted of capital murder, Zack was convicted of Child Homicide. 

The Court of Appeals defendant asserts, conflated the capital murder charge with 

the lesser included offenses. While admitting that the jury instruction was "flawed" (Court of 

Appeals Opinion, ,r 1 ), "we find no merit to Cozart' s contention that he should have been tried 

on a manslaughter charge instead of a capital murder charge." (Id, ,r 8). 1 

1 It is crucial to note that Child Homicide carried a longer sentence-(30 years maximum) than "heat of passion" 
manslaughter -(20 years maximum). 
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The ·court of Appeals ruled that because Child Homicide later became a lesser 

included offense of capital murder, it was not ex post facto. (Id. ~ 9). In any event, the Court 

argued, Cozart had waived the objection to an ex post facto law by not raising it at trial. (Id.,~ 

10), based on Barnett v. State, 725 So2d 797, 801-802 (Miss. 1998). The Court distinguished the 

case of Flowers v. State, 35 So.3d 516 (Miss. 2010), making an erroneous distinction as will he 

shown infra. 

2. 

CERTIORARI 

While the Supreme Court maintains absolute discretion to grant or deny a Writ of 

Certiorari, MRAP 17 gives us guidance as to when the Comi is likely to review a case on 

Certiorari. In the instant case, the constitutional issue of ex post facto laws, while addressed 

briefly by the Court of Appeals, was wrongly analyzed as to the Statute which was changed. The 

Court of Appeals reasoned that since the capital murder statute had remained unchanged since 

the date of the alleged homicide, the change in the lesser included offense was of no matter. In so 

doing, the Court of Appeals misapprehended the case of Flowers v. State, QQ cit. Instead, the 

Court opted to follow Barnett v. State, QQ cit, which is inapposite because of the element of 

scienter, which will be discussed at more length below. 

Additionally, the important issue of plain error review was not addressed by the 

Court of Appeals, except to the extent that the Court agreed with the State that the ex post facto 

argument had been waived. The importance to the defense bar, and to the law of this state, in 

understanding the guidance this Court can give on plain error, (as pointed out in Flowers, QQ cit), 

is significant. 
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In his sentencing statement, Judge Chatham made clear thatthere had been great 

public interest in the case at bar. He acknowledged that numerous letters seeking mercy and 

praising the defendant had been received by him. The fundamental nature of the ex post facto 

law is evidenced by its presence in both the U.S. and Mississippi constitutions. Hence, this 

elevated Court should take an opportunity, on certiorari, to review the omissions of the Court of 

Appeals, to discuss the two apparent lines of cases on plain error review of ex post facto 

violations, and to vindicate the astute analysis to be found in Flowers v. State, Q12. cit. 

"I 
.J. 

EX POST FACTO AND PLAIN ERROR 

Probably the most frequently quoted description of Ex Post Facto law is the time 

honored description of Justice Chase in Calder v. Bull, 3 Dall. 386, 390(1798): 

"I will state what laws I consider ex post facto laws, within the words and 
the intent of the prohibition. 1st Every law that makes an action done before the 
passing of the law, and which was innocent when done, criminal; and punishes 
such action. 2d. Every law that aggravates a crime or makes it greater than it 
was, when conunitted. 3d. Every law that changed the punishment, and inflicts a 
greater punishment, than the law a1mexed to the crime, when co1mnitted. 4th. 

Every law that alters the legal rules of evidence, and receives less, or different, 
testimony, than the law required at the time of the c01mnission of the offence, in 
order to convict the offender." 

The instant case, while it partakes of each type of ex post facto, fits best 

into the fourth category. The change of elements between MCA §97-3-35 and the later added 

MCA §97-3-25 (2) (a) certainly changes the elements of proof necessary to convict. 2 

2 MCA §97-3-35, proposed by the state as a lesser included offense, and substituted for capital murder in the ill
fated plea bargain states: 

4 



The primary difference in elenients between the two statutes are: 1.) the ''heat of 

passion'' in Section 97-3-35, changed to intent in Section 97-3-25; and 2.) the introduction of age 

elements (never proved) n the ex post facto statute. There was not one shred of evidence 

regarding "heat of passion''. The state readily agreed to the child homicide instruction, ,vhich the 

court granted. 

MRAP 28 (a) (3) allows this Court to review errors not previously raised. The 

conditions for this "plain error review", as outlined in Flowers, op cit, are: 

i13. Flowers did not object at trial, nor did he challenge on appeal, his 
indictment for statutory rape. However, Rule 28 (a) (3) of the Mississippi Rules of 
Appellate Procedure provides that this Court "may, at its option, notice a plain error 
not identified or distinctly specified," Miss. R. App. P. 28 ( a)(3 ). 

Under proper circumstances, Page 518 this Court "has noted the existence of 
errors in trial proceedings affecting substantial rights of the defendants although they 
were not brought to the attention of the trial court or of this Court." Grubb v. State, 584 
So.2d 786,789 (Miss. 1991). Generally, this Court will address issues on plain-error 
review only "when the error.... has impacted upon a fundamental right of the 
defendant." Sanders v. State, 678 So.2d 663,670 (Miss.1996). We find that this is such 
a case where it is appropriate to exercise this Court's authority to address plain error." 
Flowers,~ cit, 517-18. 

§97-3-35. Homicide; killing without malice in the heat of passion 
The killing of a human being, without malice, in the heat of passion, but in a cruel or unusual manner, or by the use 
of a dangerous weapon, without authority of law, and not in necessary self-defense, shall be manslaughter. 
Conversely the elements of the given instruction, mirror MCA §97-3-25, which is reproduced in toto: 
§97-3-25. Homicide; killing of child under 18 years of age by perpetrator over 21 years of age; penalties for 
manslaughter and child homicide. 

1) Except as otherwise provided in this section, any person convicted of manslaughter shall be fined in a sum 
not less than Five Hundred Dollars ($500.00), or imprisoned in the county jail not more than one (1) year, 
or both, or in the custody of the Department of Corrections not less than two (2) years, nor more than 
twenty (20) years. 

2) (a) A person is guilty of child homicide if: 
(i) The person is found guilty of manslaughter in circumstances where the killing, although 

without malice, was intentional and not accidental; and 
(ii) The perpetrator was over the age of twenty-one (21) years and the victim was a child 

under the age of eighteen (18) years. 
(b) A person found guilty of child homicide shall be imprisoned in the custody of the Department of 
Corrections for a term not to exceed thirty (30) years. 
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The United States Supreme Court, in addressing Rule 35 of the Federal Rules of 

Criminal Procedure, the functional equivalent of MRAP 28, has echoed Justice Lamar's 

description in Weems v. United States, 217 U.S. 349 (1910): 

It is admitted, as we have seen, that the questions presented by the third 
and fourth assignments of error were not made in the courts below, but a 
consideration of them is invoked under rule 35, which provides that this court, "at 
its option, may notice a plain error not assigned." 

As we have already said, the contrary rule is not a rigid one, and we have 
less reluctance to disregard prior examples in criminal cases than in civil cases, and 
less reluctance to act under it when rights are asserted which are of such high 
character as to find expression and sanction in the Constitution or Bill of Rights. And 
such rights are asserted in this case. 

Of course, the case at bar is criminal and concerns constitutional and fundamental 

rights. Petitioner prays that this Court will grant certiorari to analyze such an "appropriate case" 

as Justice Lamar declared. 

4. 

BARNETT, FLOWERS, AND COZART 

Defendant acknowledges that the recognition and analysis of plain error is 

discretionary. Therefore, it stands to reason that there are two lines of cases on plain error: one 

that declines to review plain error and one that accepts the review of plain error. 3 

In 1992, Billy Joe Barnett murdered Jerry Tavares. It appears that Barnett had 

several accomplices whom the state wanted to pursue as well. Barnett's testimony would be an 

3 The spatial limits of this Petition prohibit an exhaustive analysis of these differing lines. Therefore, Barnett, Q1l cit, 
on which the Court of Appeals relied and Flowers, on which Defendant relies will be analyzed as exemplars of the 
two differing lines of precedent. 
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important element of convicting his co-conspirators. The case was reversed and remanded on the 

basis of the improper admissions of plea bargain negotiations and statements made by Barnett. 

The ex post facto claim regarded sentencing only. Barnett was sentenced to life 

without parole which was not an option under the law in 1992.4 The Court found that Barnett 

knew of the possibility of life with parole before jury instructions were rendered. Barnett, unlike 

Cozart, was convicted of capital murder. 

Barnett raised the ex post facto issue in his motion for a new trial, showing his 

scienter of the issue. On appeal, the Court ruled that: 1) Barnett waived his ex post facto 

argument by not raising it during jury instructions; 2) life without parole is ameliorative to death 

and, therefore, is not ex post facto; 3) the Court had previously pennitted post- 1994 sentences of 

life with the possibility of parole; and 4) " .. .it is clear Barnett was aware that the sentencing 

option of life without parole would be given to the jury, and it is also clear that he relied upon the 

option he now complains ofto escape the hasher penalty of death." Barnett, p. 801. 

By comparison, in 2006, Flowers was convicted on two counts of statutory rape 

of young boys at a time when the statutory rape law required "a joining of the sexual organs of a 

male and female .... Miss. Code Ann §97-3-65 (6) (Rev. 2006)," cited at Flowers, p. 518. In 2007 

the legislature amended the statutory rape statute to include penetration of a young boy. 

Flowers did not raise this issue at trial or on motion for a new trial. In fact, he did 

not raise the issue on appeal. Justice Lamar herself discovered the ex post facto change of 

elements. She found a lack of scienter for Flowers and his counsel. "Apparently at trial, both the 

4 Life without the possibility of parole was added as a part of Mississippi's criminal jurisprudence in 1994. Life with 
the Possibility of parole was the alternative to death in 1992. 
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State and Flmvers proceeded under the erroneous assumption that the amended section of 

Mississippi Code Section 97-3-65(6) (Supp. 2009) applied.'' (Id.). 

The Court went out to say: ',I 5. It is fundamental that the statute in effect at the 

time an offense is committed is the one that must control the prosecution of the offense.'' (Id.,cit. 

omitted). The decision went on the say .. .'' that the Ex Post Facto Clause is aimed at laws that 

"retroactively alter the definition of crimes or increase the punishment for criminal acts.'' (Id., 

cit. omitted). 

Justice Lamar went on to link ex post facto violations with due process rights. In 

the instant case, as in Flowers, Q12 cit, the indictment failed to charge a crime under the capital 

murder statute at the time it was cmmnitted, making the indictment fatally defective. The 

Flowers case, (QQ cit), was reversed and remanded for retrial on a crime that did exist at the time 

of its commission, as should be done in this case. 

Defendant urges that Cozart v. State, Court of Appeals Docket #2014-KA-01741-

COA, is distinguishable from Barnett, (QQ cit), and is directly in line with Flowers, (QQ cit). 

There are at two distinctions that are crucial to the analysis, plus the changes of the elements 

necessary for conviction. 

First, there is no reason to believe that the Defendant, the State, or the Trial Judge 

had any knowledge that Child Homicide was ex post facto. The fact that a separate appeals 

attorney discovered the ex post facto problem gives credence to this lack of knowledge, as in 

Flowers, Q12 cit. This lack of knowledge shows the lack of an attempt, as in Barnett, Q12 cit, to 
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game the system. The error is plain, but only on the kind of time-line allowed by an appeal, and 

not in the heat of battle of a capital murder trial. 

Secondly, as to the Manslaughter/Child Homicide statutes addressed herein, Child 

Homicide carries the greater sentence and is, therefore, not ameliorative to the crime convicted. 

In Barnett, Q12 cit, Barnett was convicted of capital murder. Therefore, a sentence of life without 

parole was in fact ameliorative to the alternative death sentence. 

In the case at bar, it must be observed, (as the Court of Appeals failed to do), that 

Zachary Cozart was acquitted of capital murder. Therefore, Child Homicide reflects the third 

definition of ex post facto in Calder v. Bull, Q12 cit. 

With respect, the Court of Appeals mistakenly conflated the acquittal on capital 

murder with an "ameliorative" crime altogether different from capital murder charges, whether 

for felonious child abuse or any other cause, which cannot be ameliorated where the defendant is 

acquitted of it. It is merely discharged as to any penalty. 

This case follows Flowers, Q12 cit, and not Barnett, Q12 cit. The knowledge of the 

ex post facto nature of Child Homicide could not have been known to counsel or the Judge, or 

those faithful servants of our legal system would have quashed the flawed instruction. Had 

defense counsel known and proposed the harsher crime as an instruction, it would have been 

malpractice of the most egregious degree. The lack of knowledge and the lack of amelioration 

counsel following Flowers and reviewing the ex post facto sentence under plain error review. 
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5. 

OTHER ERRORS AND RELIEF SOUGHT 

The constraints of a ten-page Petition do not allow a comprehensive analysis of 

the other errors addressed before the Court of Appeals, (which are not eschewed by Defendant). 

However, the fundamental due process issue of ex post facto, found in the constitutions of 

Mississippi and the United States, need and deserve review. 

The fundamental issue of ex post facto error is an issue of broad importance, 

especially in light of the public interest attested by Judge Chatham in his sentencing order. 

Respectfully, the Court of Appeals did not give a thorough analysis to this controlling 

constitutional issue. Finally, the Court of Appeals has declined to follow the Flowers (QQ cit) 

case, which is the proper precedent in this case. 

For all of the above reasons, Defendant prays that this Court will issue its Writ of 

Certiorari and re-examine the law of the case de novo. 

Respectfully Submitted this .2,'3 day or September, 2016. 
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Zachary Cozart 
ls/Stewart Guernsey 

Stewart Guernsey, MBA# 5052 
Fondren Law Finn 
P .0. Box 2442 

Oxford, MS 38655 



CERTIFICATE OF SERVICE 

I, Stewart Guernsey, appellate counsel for Zachary Coza1i, hereby certify that I have this 
day electronically filed the above and foregoing Motion for Reconsideration with the Clerk of 
the Court using MEC system. 

Further, I certify that I have mailed pre-paid true copies of the Motion to the following 
persons at their usual mailing addresses: 

Hon. Gerald Chatham, Circuit Judge 

P.O. Box 527 

Hernando, MS 38632 

Hon. John Champion, District Attorney 

365 Losher St. Suite 210 

Hernado, MS 38632 

I do so certify this l 3 
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Jeffrey Klingfuss, Esq. 

Office of Attorney General 

P.O. Box 220 

Jackson, MS 39205 

day of September, 2016. 

ls/Stewart Guernsey 

Stewart Guernsey, MBA#5052 
Fondren Law Finn 

P .0. Box 2442 
Oxford, MS 38655 

fondrenlawfirm@ginail.com 
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ZACHARY COZART A/KIA ZACHERY COZART A/KIA ZACK COZAR, APPELLANT 

v. 
STATE OF MISSISSIPPI, APPELLEE 

No. 2014-KA-01741-COA 

Court of Appeals of Mississippi 

May 3, 2016 

DATE OF JUDGMENT: 11/25/2014 

DESOTO COUNTY CIRCUIT COURT, HON. GERALD W. CHATHAM SR. 

ATTORNEY FOR APPELLANT: RALPH STEWART GUERNSEY. 

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL BY: JEFFREY A. 

KLINGFUSS. 

DISTRICT ATTORNEY: JOHN W. CHAMPION. 

EN BANC. 

IRVING, P.J. 

,r1. Zachary Cozart was tried before a DeSoto County jury for the capital murder of a twenty

one-month-old child. The jury, pursuant to a flawed jury instruction offered by Cozart, found him 

guilty of manslaughter, and the Desoto County Circuit Court sentenced him to thirty years in the 

custody of the Mississippi Department of Corrections (MDOC), with fifteen years suspended and 

ten years of post-release supervision. Feeling aggrieved, Cozart appeals and argues that (1) he 

was erroneously sentenced pursuant to Mississippi Code Annotated section 97-3-25(2)(b) (Rev. 

2014), which provides a maximum sentence of thirty years for the homicide of a child under the 

age of eighteen years by a person over the age of twenty-one years, rather than pursuant to 

Mississippi Code Annotated section 97-3-25(1) (Rev. 2014), which provides a twenty-year 

sentence for manslaughter;[1] (2) the verdict is against the sufficiency and overwhelming weight of 

the evidence; and (3) he received ineffective assistance of counsel. 

,r2. Finding no error, we affirm. 

FACTS 

,r3. On July 1, 2010, Ethan Conner, the minor child of Maria Christina Sierra, Cozart's then 

girlfriend, died as a result of what authorities suspected was child abuse that had occurred on 

June 25, 2010. On January 13, 2011, Cozart was charged by indictment with capital murder under 

Mississippi Code Annotated section 97-3-19(2)(f) (Rev. 2014).[2] The indictment alleged that 

Conner's death resulted from felonious child abuse by Cozart as defined in Mississippi Code 

Annotated section 97-5-39(2) (Rev. 2006).[3] 

,r4. Cozart engaged in plea negotiations with the State that resulted in an agreed order[4] 

reducing Cozart's charge from capital murder to manslaughter under Mississippi Code Annotated 

section 97-3-35 (Rev. 2014), which provides that "[t]he killing of a human being, without malice, in 

the heat of passion, but in a cruel or unusual manner, or by the use of a dangerous weapon, 

without authority of law, and not in necessary self-defense, shall be manslaughter." The agreed 

order and Cozart's petition to enter an Alford[5] plea of guilty to manslaughter were filed July 10, 

2013. On the same date, the circuit court accepted Cozart's plea of guilty and continued the matter 



for sentencing on September 12, 2013. However, the sentencing did not occur as originally 

scheduled, as the matter was continued multiple times at Cozart's behest. In the meantime, on 

March 25, 2014, Cozart filed a motion to withdraw his guilty plea. On May 26, 2014, Cozart and 

the State presented to the circuit court an agreed order setting aside Cozart's plea of guilty, which 

the circuit court executed. However, the circuit court, for reasons not specified in the record, did 

not enter an order setting aside the previously entered order that reduced the charges from capital 

murder to manslaughter. 

,rs. Cozart's capital-murder trial commenced on October 27, 2014. During the jury

instruction conference, Cozart's trial counsel offered an instruction for manslaughter as a lesser

included offense. The instruction, which we later discuss in greater detail, contained the elements 

for child homicide as defined in section 97-3-25(2)(a)(i)-(ii). After the close of the evidence and 

deliberations, the jury found Cozart guilty of manslaughter. Cozart filed a motion for a judgment 

notwithstanding the verdict or, in the alternative, for a new trial, which the circuit court denied. 

Following the denial of Cozart's post-trial motion, the circuit court sentenced him, under section 

97-3-25(2)(b), to thirty years in the custody of the MDOC, with fifteen years suspended and ten 

years of post-release supervision. This appeal followed. 

DISCUSSION 

I. Ex Post Facto Statute 

,r6. Cozart argues that the lesser-included-offense jury instruction offered by his trial counsel, 

which echoed the elements found in section 97-3-25(2), altered his indictment and subjected him 

to a harsher penalty. The subject jury instruction reads, in pertinent part: 

If you find from the evidence in this case, beyond a reasonable doubt to the exclusion of every 

other reasonable hypothesis other than that of guilt: On or about June 25, 2010, [Cozart] did 

unlawfully[] and negligently by a reckless manner kill Ethan Conner, without malice, [that the act] 

was intentional and not accidental and [Cozart] was over the age of twenty-one (21) years and the 

victim was a child under the age of eighteen (18) years, then you shall find ... Cozart[] guilty of 

manslaughter. 

While maintaining that he could only be tried for manslaughter because the agreed order had 

reduced the charge from capital murder to manslaughter, Cozart, citing Flowers v. State, 35 So.3d 

516 (Miss. 2010), also contends that both his due-process rights and the Ex Post Facto Clause 

were violated because section 97-3-25(2) did not become effective until July 1, 2013_[5] He 

asserts that the application of the child-homicide statute in this case essentially amended his 

indictment by requiring proof of child abuse, adding elements to the offense that he was charged 

with, and eliminating the heat-of-passion element of manslaughter. Cozart also asserts that his 

failure to raise, at trial, the deficiency of the indictment under which he was convicted does not 

waive this issue on appeal. 

,t7. In response, the State argues that the order reducing the charge from capital murder to 

manslaughter was a part of a procedural process to implement the plea deal, which was not 

completed because Cozart reneged. The State also argues that to give credence to the notion that 

the State must remain bound by any action that it had taken in implementing a plea deal after the 

defendant has reneged on his part of the deal would allow a defendant to start the process for a 



plea deal, wait for the charges to be reduced, and then withdraw from the process. The State 

further argues that Cozart has waived his right to assert an ex post facto violation. We agree with 

the State's argument. 

,rs. As to Cozart's argument that the State was bound to try him on the reduced charge, we 

acknowledge that there is no language in the plea agreement tethering the decision to reduce the 

capital-murder charge to Cozart's agreement to plead guilty to the lesser manslaughter charge. 

However, it is clear to us that the two were connected and interrelated. First, the order reducing 

the capital-murder charge to manslaughter was an agreed order. If the State wanted to reduce the 

charges without the benefit of a ea deal, it could have done so on its own without an agreement 

from Cozart. Second, the agreed order and the plea agreement were filed on the same day. Third, 

at the conclusion of the State's case, as a part of the State's rebuttal to Cozart's motion for a 

directed verdict, the State mentioned that the case was a capital-murder case. Cozart and his 

counsel remained mute. Had they been operating under the perception that Cozart was on trial for 

manslaughter rather than for capital murder, surely they would have said something then. Fourth, 

the jury instructions made it clear that the charge that the jury was to consider was capital murder, 

and Cozart did not raise an issue in his post-trial motion regarding the charge that he had been 

found guilty of. Even the manslaughter instruction offered by Cozart referenced the charge of 

capital murder as the charge for which he was being tried. Although Cozart takes the position that 

his capital-murder charge was dismissed because the order reducing his charges was not 

rescinded when his guilty plea was withdrawn, it is clear that Cozart's charge was only reduced to 

manslaughter pursuant to his plea agreement, and once the guilty plea was withdrawn, his charge 

of capital murder was reinstated, even if the circuit court neglected to enter an order rescinding the 

order that had reduced the charge from capital murder to manslaughter. As such, we find no merit 

to Cozart's contention that he should have been tried on a manslaughter charge instead of a 

capital-murder charge. 

,I9. As to Cozart's argument that he could not be sentenced for child homicide because the 

crime of child homicide did not exist when Conner was killed, we agree with the State that he has 

waived this argument. As mentioned, the manslaughter jury instruction that Cozart's trial counsel 

offered contained the elements of child homicide and instructed the jury to find Cozart guilty of 

manslaughter if it found those elements. He did not offer a jury instruction on heat-of-passion 

manslaughter. Cozart argues that his case is similar to Flowers and that his argument is not 

barred on appeal. We disagree. In Flowers, the Mississippi Supreme Court reversed Flowers's 

conviction because he was indicted for a crime that did not exist at the time the alleged offense 

occurred. The statute that was in effect at the time that Flowers committed the offense was later 

amended to include the offense that Flowers had committed and which was the subject of his 

indictment. Flowers, 35 So.3d at 519 (,I,I7-8). Stated differently, the supreme court found that 

Flowers's indictment was defective because the crime stated in the indictment was nonexistent. [7] 

Id. at 518-19 (,I6). That is not the case here. Cozart's indictment is not fatally defective; he was 

charged with capital murder as a result of felonious child abuse, which was a crime at the time of 

the commission of the offense and at the time of his indictment. [B] 

,r10. We find that our case is analogous to Barnett v. State, 725 So.2d 797, 801-02 (,I24) 



(Miss. 1998). In Barnett, Barnett was indicted for capital murder, and the available sentences were 

death or life in prison. Id. at 801 (,I21 ). Following Barnett's indictment but prior to his conviction 

and sentencing, the applicable statute was amended, making life in prison without parole an 

additional sentencing option. Id. Although the statute providing the additional sentencing option 

was not in effect when Barnett was indicted, the jury sentenced him to life in prison without parole. 

Id. Barnett did not object to the sentencing at trial but argued on appeal that his sentence was void 

because of the ex post facto application of the sentencing statute. Id. The supreme court found 

that Barnett had waived his ex post facto-sentencing claim because he failed to raise the issue at 

trial. Id. at (,r24 ). The court stated, "The appropriate time for Barnett to have objected to the life[

]without[-]parole sentencing option was at the point that the jury was given its instruction, at the 

latest. It is axiomatic that a litigant is required to make a timely objection." Id. at (,r22). 

,r11. Here, as stated, Cozart was aware that the manslaughter jury instruction introducing the 

elements of child homicide would be given to the jury because he offered the instruction himself, 

which implicates a point made by the Barnett court: "[l]t is also clear that [Barnett] relied upon the 

option he now complains of[.]" Id. at (,I24 ). Like the defendant in Barnett, Cozart not only relied 

upon the instruction that created the error, he offered the instruction. Therefore, Cozart, like the 

defendant in Barnett, has waived his right to assert an ex post facto violation. Consequently, this 

issue is without merit. 

II. Weight and Legal Sufficiency of the Evidence 

,r12. Cozart argues that the weight and the legal sufficiency of the evidence were 

overwhelmingly against the jury's verdict. It is well established that 

in considering whether the evidence is sufficient to sustain a conviction in the face of a motion for 

a directed verdict or for a judgment notwithstanding the verdict, the critical inquiry is whether the 

evidence shows beyond a reasonable doubt that the accused committed the act charged, and that 

he did so under such circumstances that every element of the offense existed; and where the 

evidence fails to meet this test it is insufficient to support a conviction. 

Bush v. State, 895 So.2d 836, 843 (,I16) (Miss. 2005) (internal citation and quotation marks 

omitted). In addition, the supreme court has stated: 

When reviewing a denial of a motion for a new trial based on an objection to the weight of the 

evidence, we will only disturb a verdict when it is so contrary to the overwhelming weight of the 

evidence that to allow it to stand would sanction an unconscionable injustice. 

Id. at 844 (,I18). 

,r13. We briefly discuss the facts supporting the jury's verdict. At trial, Sierra testified that 

after waking up on June 25, 2010, she went to Conner's room and looked in on him as he slept, 

stating that she did not notice anything unusual and that he was breathing. Sierra then went to 

take a shower. A few minutes after she got into the shower, Cozart came in "yelling that [Conner] 

was not breathing." At that point, Sierra rushed out of the shower to find Conner on the hallway 

floor right outside of his bedroom. Sierra stated that she asked Cozart what happened and then 

called 911. Cozart informed her that "[Conner] fell out of the bed, and he found him on the floor of 

his bedroom next to his bed." During her testimony, Sierra admitted that she never saw Conner on 

the floor next to his bed. Once an ambulance arrived, Conner was taken to Baptist DeSoto 



Hospital in Southaven, Mississippi. Conner was later transported to Le Bonheur Children's 

Hospital in Memphis, Tennessee, where he remained until his death on July 1, 2010. Following 

Conner's death, the case was turned over to law enforcement for investigation, leading to Cozart's 

indictment. 

,r14. Cozart argues that the identity of the child abuser cannot be identified from the 

evidence presented. He contends that the State's theory of how the incident leading to Conner's 

death occurred is inconsistent with the testimony of the State's experts. Cozart also argues that 

the expert witnesses created a much broader timeline of when the injuries could have occurred. 

Cozart contends that the only logical inference that was established by the record is that Conner 

was abused on Wednesday or Thursday before the Friday that he was discovered by Cozart. In 

addition, he further argues that in closing argument, the State gave a description of how the abuse 

occurred that is not supported by the evidence. For the reasons that we will explain, we disagree. 

,r15. The record reveals that the State proceeded on the theory that while Sierra was in the 

shower, Conner had gone to her room looking for her and was beaten by Cozart, who later moved 

him to the hallway. The only people who were in the home with Conner on the day of his injury 

were Sierra and Cozart. Cozart did not testify. As mentioned above, Sierra gave testimony 

describing the incident and the actions that occurred. During her testimony, she admitted that she 

had never seen Cozart "lay his hands on [Conner]" in a disciplinary manner or strike him. She also 

testified that Conner had fallen and hit his head on other occasions, including one time in March 

2010, when he fell while he was taking a shower with her at her aunt's home. However, Sierra did 

not testify to anything that could be interpreted as eliminating the possibility that Conner's death 

had been caused by abuse from Cozart. 

,r16. In addition, there was expert-witness testimony from Doctor Karen Lakin, a medical 

director at Le Bonheur, who examined Conner and reviewed his records. Dr. Lakin testified that 

Conner's injury, referred to by her as a subarachnoid hemorrhage, was "acute, " meaning that it 

was "very recent." Dr. Lakin stated that Conner's death was not a case of second-impact 

syndrome, but rather, it appeared to be a case of "shaken baby syndrome, " which is now referred 

to as "abusive head trauma." On cross- examination, Dr. Lakin stated that acute meant "within ... 

between 48 and 72 hours at the very most." There was also expert testimony from Doctor James 

Caruso, the forensic pathologist who conducted an autopsy on Conner. Dr. Caruso testified that 

Conner's death was caused by "blunt force injuries of the head" and that his "manner of death 

[was] homicide." Dr. Caruso also described Conner's injury as "acute." He defined acute as 

"occurr[ing] likely within hours to days prior to the child losing consciousness." On cross

examination, Dr. Caruso again stated that the cause of Conner's death was "[b]lunt force injuries 

of the head." 

,r17. This court addressed a similar fact scenario in Rutland v. State, 60 So.3d 187 (Miss. Ct. 

App. 2010). In Rutland, Rutland was convicted of felonious child abuse without any direct 

evidence of child abuse. When deciding whether the evidence was sufficient to support the 

conviction, this Court stated: 

Since no direct evidence of child abuse was presented, the State based its case on circumstantial 

evidence from A.T.'s treating physicians and two social workers. The jury was instructed that a 



verdict based on circumstantial evidence "must be so strong as to exclude every other reasonable 

hypothesis other than that of guilt." Considering the evidence in the light most favorable to the 

State, we find the evidence presented was sufficient to show, to the exclusion of every other 

reasonable hypothesis, that Rutland's actions resulted in A.T.'s leg injuries. Both doctors testified 

that the possible scenarios given by Rutland for A.T.'s injuries were not plausible, and Rutland, 

who maintained that A.T. was constantly under her supervision, offered no other plausible 

explanation for the injuries. We find that any rational juror could have found beyond a reasonable 

doubt that all of the elements of felonious child abuse were proven by the State. 

Id. at 191 (,I16). When deciding whether the weight of the evidence was sufficient, this Court 

stated: 

In situations where the State's case is based wholly upon circumstantial evidence, the State is 

required to prove the defendant guilty beyond a reasonable doubt and to the exclusion of every 

reasonable hypothesis consistent with innocence. The jury was properly instructed on 

circumstantial evidence, and we find that the jury's verdict is supported by the overwhelming 

weight of the evidence. Therefore, we find that this issue is without merit. 

Id. at 192 (,I20) (internal citation omitted). 

,r18. Here, as explained above, the conviction was based on circumstantial evidence. The 

State produced testimony from Sierra, who did not dispute that Cozart had comitted the abuse. 

Although both expert witnesses gave a broad timeline while defining "acute, " both witnesses 

agreed that the injury was "very recent." In addition, Dr. Lakin referred to Conner's injuries as 

abusive head trauma, dispelling that it could have been second-impact syndrome, which is what 

Cozart tried to prove was the cause of death. Also, Dr. Caruso referred to Conner's death as a 

homicide. As such, we find sufficient evidence to support the jury's verdict. Therefore, this issue is 

without merit. 

Ill. Ineffective Assistance of Counsel 

,r19. Cozart argues that his trial counsel was ineffective. It is well established that "[i]n order 

to prevail on an ineffective-assistance-of-counsel claim, a defendant must prove that his attorney's 

performance was deficient and that the deficiency was so substantial as to deprive the defendant 

of a fair trial." Dartez v. State, 177 So.3d 420, 423 (,I19) (Miss. 2015) (internal citations omitted). In 

addition, the supreme court has stated that 

[appellate courts] look at the totality of the circumstances to determine whether counsel's efforts 

were both deficient and prejudicial. There is a strong but rebuttable presumption that counsel's 

conduct falls within the wide range of reasonable professional assistance. Only where it is 

reasonably probable that, but for the attorney's errors, the outcome would have been different, will 

we find that counsel's performance was deficient. 

Id. 

,r20. Here, Cozart alleges that his trial court counsel's introduction of and failure to object to 

a jury instruction based on section 97-3-25 constitutes ineffective assistance of counsel. Cozart 

also alleges that his trial court counsel's failure to object to his being tried for capital murder 

constitutes "professional misfeasance." Cozart further alleges that his trial counsel's initial trial 

strategy of proving that Conner's death was caused by second-impact syndrome was not used 



due to the retirement of his expert, causing him to default to a strategy that presented no 

reasonable hypothesis for Conner's death. 

,r21. In response, the State argues that the things that Cozart complains of constitute 

effective strategic decisions. The State points to the fact that Cozart's trial counsel got the 

prosecutor to agree to reduce the charges as part of a plea deal, and was able to get a 

manslaughter jury instruction on a capital-murder charge without any direct evidence. We agree 

with the State. Although Cozart maintains that his trial counsel failed to maintain his theory of 

second-injury syndrome after Cozart's expert witness retired months before the trial, we note that 

Cozart's counsel conducted effective cross-examination. It is clear that Cozart's trial counsel had 

clearly studied the case and effectively prepared for both pretrial and trial matters. Cozart has 

failed to prove that his trial court counsel's performance was deficient. As such, this issue is 

without merit. 

,r22. THE JUDGMENT OF THE DESOTO COUNTY CIRCUIT COURT OF CONVICTION OF 

MANSLAUGHTER AND SENTENCE OF THIRTY YEARS IN THE CUSTODY OF THE 

MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH FIFTEEN YEARS SUSPENDED AND 

TEN YEARS OF POST-RELEASE SUPERVISION, IS AFFIRMED. ALL COSTS OF THIS 

APPEAL ARE ASSESSED TO THE APPELLANT. 

LEE, C.J, GRIFFIS, PJ, BARNES, ISHEE, CARL TON, FAIR AND GREENLEE, JJ, 

CONCUR WILSON, J, CONCURS IN PART AND IN THE RESULT WITHOUT SEPARATE 

WRITTEN OPINION JAMES, J, CONCURS IN PART AND DISSENTS IN PART WITHOUT 

SEPARATE WRITTEN OPINION. 

Notes: 

[1] When Cozart committed the offense, section 97-3-25 did not have any subsections and read as 

follows: 

Any person convicted of manslaughter shall be fined in a sum not less than five hundred dollars, 

or imprisoned in the county jail not more than one year, or both, or in the penitentiary not less than 

two years, nor more than twenty years. 

Miss. Code Ann.§ 97-3-25 (Rev. 2006). 

[2] Section 97-3-19(2)(f) reads: 

The killing of a human being without the authority of law by any means or in any matter shall be 

capital murder . .. [w]hen done without any design to effect death by any person engaged in the 

commission of the crime of felonious abuse and /or battery of a child in violation of subsection (2) 

of [s]ection 97-5-39, or in any attempt to commit such felony[.] 

(Emphasis added). 

[3] When Cozart was indicted, section 97-5-39(2)(a) read, in pertinent part: 

Any person who shall intentionally (i) burn any child, (ii) torture any child or, (iii) except in self

defense or in order to prevent bodily harm to a third party, whip, strike or otherwise abuse or 

mutilate any child in such a manner as to cause serious bodily harm, shall be guilty of felonious 

abuse of a child and, upon conviction, shall be sentenced to imprisonment in the custody of the 

Department of Corrections for life or such lesser term of imprisonment as the court may determine 



, but not less than ten (10) years. 

Miss. Code Ann.§ 97-5-39(2) (Rev. 2006). 

[4] The order stated that it was entered upon the joint motion of Cozart and the district attorney, 

although a copy of the motion is not in the record. 

[5] North Carolina v. Alford, 400 U.S. 25 (1970). 

[5] When Cozart was indicted, section 97-3-25 read as follows: 

Any person convicted of manslaughter shall be fined in a sum not less than five hundred dollars, 

or imprisoned in the county jail not more than one year, or both, or in the penitentiary not less than 

two years, nor more than twenty years. 

Miss. Code Ann.§ 97-3-25 (Rev. 2006). Section 97-3-25 was amended in 2013, and now reads as 

follows: 

(1) Except as otherwise provided in this section, any person convicted of manslaughter shall be 

fined in a sum not less than Five Hundred Dollars ($500.00), or imprisoned in the county jail not 

more than one (1) year, or both, or in the custody of the Department of Corrections not less than 

two (2) years, nor more than twenty (20) years. (2)(a) A person is guilty of child homicide if: (i) The 

person is found guilty of manslaughter in circumstances where the killing, although without malice, 

was intentional and not accidental; and (ii) The perpetrator was over the age of twenty-one (21) 

years and the victim was a child under the age of eighteen (18) years. (b) A person found guilty of 

child homicide shall be imprisoned in the custody of the Department of Corrections for a term not 

to exceed thirty (30) years. 

Miss. Code Ann.§ 97-3-25 (Rev. 2014). 

[7] The supreme court stated that, despite the fact that the ex post facto issue was not raised at 

trial, "Flowers's due-process rights were disregarded and the Ex Post Facto Clause was violated 

when he was convicted and sentenced for the crime of statutory rape, as his alleged misconduct 

did not fall under the definition of statutory rape in effect at the time of the offense .... " Flowers, 

35 So.3d at 518 (,T6). The supreme court reversed Flowers's conviction, holding that "the 

indictment failed to charge a crime under the statutory[-]rape statute in effect at the time of the 

offense[, thereby making it] fatally defective." Id. at 519 (1J,T6, 8). 

[81 Cozart's indictment reads, in pertinent part: 

Cozart willfully, unlawfully, and feloniously, and without authority of law, killed and murder[ed] 

Ethan Conner, a human being under the age of eighteen (18) years old, while ... Cozart [was] 

engaged in the commission of the crime of felonious abuse and/or battery of said child with or 

without any design to effect the death of Ethan Conner[.] 
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Comes now Defendant/Petitioner Zachary Cozart, by counsel and files this motion for 
rehearing and amendment of the Court's affirmance of Cozart's conviction of manslaughter. For 
cause, Defendant will show the Court: 

BACKGROUND 

On June 25, 2010, Zachary Cozart woke up like any other day. His significant other, 
Christina Sierra (hereinafter "Sierra"), was in the shower. Defendant stopped into the bedroom of 
Ethan Conner, (Sierra's child by another man), only to find the boy unconscious. He moved the 
boy into the hallway and, in a frenzy, interrupted Sierra's shower to tell her that Ethan wasn't 
breathing. Sierra ran to Ethan's side. Emergency services were called and Ethan was taken by 
helicopter to the Med in Memphis. Tragically, he died of severe head injuries on July 1, 2010. 

The case was turned over to De Soto County law enforcement officials. Search warrants 
were issued for Zach's house. On January 13, 2011, Zach, (the Defendant), was indicted for 
capital murder. The indictment stated that the murder was accomplished by "felonious abuse 
and/or battery ... as defined in Section 97-5-39 (2), Mississippi Code 1972 Annotated in direct 
violation of Section 97-3-19(2)(£) Mississippi Code 1972 Annotated ... " These statutes will be 
discussed infra: 

After investigation, indictment, discovery and plea bargaining, Cozart reached a plea 
settlement to plead an Alford plea to manslaughter under M.C.A. §97-3-35, with a sentence of no 
jail time, but an extended term of probation. For reasons not revealed in the record, the plea offer 
was never consummated, although a guilty plea was entered and later withdrawn. An order 
reducing the charge from capital murder to manslaughter under M.C.A §97-3-35 was entered, 
but never withdrawn. 

At trial, the evidence was gruesome. There was no doubt said the experts, that the child 
was killed by homicide by egregious head injury. Much of the lay testimony centered on 
accidental injuries which had occurred in the days, weeks, and month before Ethan's death. 
Unfortunately for Cozart, his expert, who would have testified that Ethan could have died from 
"second impact" injury, retired before the trial. Defense counsel had not deposed the expert 
before trial. 

During the jury instructions session, the defense counsel proposed, and the court gave an 
instruction based on M. C .A. § 97-3-25 (b ), Manslaughter - Child Homicide. This part (b) had 



only been added to the statue effective July, 1, 2013, and so was not in existence as a separate 
crime from "general" manslaughter at the time of Ethan's death. 

The jury deliberated for several hours, sending notes to the court which were 
appropriately not answered by the court. In the course of their deliberations, they reached a 
verdict: not guilty as to capital murder, but guilty as to "manslaughter," presumably under the 
particularized statue for child homicide. The trial court's sentence indicated that Child Homicide 
was the finding. 

After the trial attorneys unsuccessfully moved for JNOV or a new trial, this appeal was 
timely brought by separate counsel. This court affirmed the trial Court's verdict, leading to this 
Motion to Reconsider. 

ISSUES 

On initial appeal, four primary issues were raised: 1) The order reducing the charge to 
"regular" manslaughter was the "law of the case" and, therefore, a trial for capital murder was 
foreclosed; 2) the verdict and sentence were contrary to the evidence introduced; 3) the court 
erred by sentencing Cozart under an ex post facto law; and 4) the representation defendant 
received was deficient, particularly as to the proposal of an ex post facto lesser included offense. 
Without abandoning any of these theories, defendant will focus on whether the ex post facto 
analysis should be subject to plain error review and the sufficiency of Defendant's representation 
as to a few isolated decisions of counsel, (like the failure to depose the defense expert). 

ARGUMENT 

There is no doubt as the Court has pointed out in its slip opinion at ,r 9 that Cozart was 
properly indicted on a charge of capital murder as a result of felonious child abuse. 1 However, 
the Court fails to note that the jury found Cozart not guilty of capital murder. They then 
convicted him not of felonious child abuse, but of manslaughter under the Child Homicide 
section, the lesser included offence allowed by the court, but not alleged by the grand jury. Had 
instruction been given as to felonious child abuse, there could be no ex post facto problem. But 
such was not the case. Cozart was not found guilty of felonious abuse. 

Defendant claims that the ex post facto problems arise because of his conviction of a 
"lesser included offense," not because of his indictment on capital murder, of which he was 
exonerated. It is unquestionable that Child Homicide, without the ex post facto issue, would have 
been a lesser included offense. As the law, stood, however, there was no crime of manslaughter
Child Homicide in June to July of 2010. Hence, Cozart was convicted of a crime that did not 
exist when it was "committed." 

Hence, while the indictment "charge[ d] a crime under the [ capital murder] statute in 
effect at the time of the offense," Flowers v. State, 35 So 3d 516, 518 (Miss. 2010), the jury 

1) Nothing contained herein should be interpreted as an admission of guilt. Cozart maintains complete innocence. 



convicted Cozart under instructions for a lesser included crime that did not exist. In a 
case that mirrors the case at bar, the Eleventh Circuit recently declared that an ameliorative 
statute that did not exist at the time of the crime could not be availed ofby defendant because it 
did not exist and was, therefore, a nullity. Bates v. Secretary, Florida Department of Correction, 
768F. 3d 1278, 1302 (11th Circ. 2014). 

In the alternative, the acts of defense counsel in proposing an ex post facto instruction to 
defendant's detriment constituted unprofessional behavior. This unprofessional instruction is one 
of several bases for defendant's charge of ineffective assistance of counsel. 

All of these factors, inter alia, raise serious questions as to the fundamental fairness of the 
trial. The large number of community members who contacted the judge to support Zach, (TR., 
p.36) ,the website that was constructed to raise money for his defense and support, and the 
general public response extend the issue of fairness to a public concern about the justice and 
fundamental fairness of the verdict and sentence. 

Yet the Court of Appeals in its opinion, while acknowledging that manslaughter - Child 
Homicide was an ex post facto application, ruled against the Defendant on the basis of waiver of 
the ex post facto problem by reason of defense counsel's offering the instruction without 
objection. The Court refused to apply plain error analysis to redress the error caused by defense 
counsel's error. 

As to ineffective assistance of counsel, the Court found that counsel had appropriately 
investigated and litigated the case overall, without any analysis of the proffered instruction. The 
Court found that defense counsel had done, over all, a creditable job. 

Defendant responds that defense counsel are, indeed, reputable professionals well known 
for their acumen and skill. They are fine lawyers, capable of exceptional representation. But this 
is not the test for insufficiency of representation. It is whether the errors made by counsel were 
so serious as to make questionable the fundamental fairness of the trial by showing the 
deficiency of those errors. 

Both of these issues raise questions about the advisability of plain error review by the 
Court. MRAP 28 (a) (3) permits plain error review by this Court. Plain error review is called for 
when the issue "seriously affects the fairness, integrity, or public reputation of judicial 
proceedings." Porter v. State, 749 So. 2d 250, 261 (Miss App. 1991). The plain error doctrine 
also requires: 1) error; 2) that is plain and obvious; 3) which actually prejudices the outcome to 
Defendant. Id. Further, " ... we have less reluctance to disregard prior examples [ of plain error] in 
criminal cases than in civil cases, and less reluctance to act under it when rights are asserted 
which are of such high character as to find expression and sanction in the Constitution or Bill of 



rights. And such rights are asserted in this case." Weems v. United States, 217 US. 349, 362 
(1910). 

As to ineffective assistance of counsel, the elements are: 

A convicted defendant's claim that counsel's assistance was so defective as to require 
reversal of a conviction or death sentence has two components: First, the defendant must 
show that counsel's performance was deficient. This requires showing that counsel made 
errors so serious that counsel was not functioning as the "counsel" guaranteed the 
defendant by the Sixth Amendment. Second, the defendant must show that the deficient 
performance prejudiced the defense. This requires showing that counsel's errors were so 
serious as to deprive the defendant of a fair trial, a trial whose result is reliable. Unless a 
defendant makes both showings, it cannot be said that the conviction or death sentence 
resulted from a breakdown in the adversary process that renders the result unreliable. 
Strickland v. Washington, 466 U.S. 668, 687 (1984). 

In the case at bar, the Court acknowledges that the Child Homicide statute was given as a 
"flawed jury instruction," (9ifl ). The state initially indicated, through the plea bargaining process, 
that it would pursue manslaughter under §97-3-35 as the lesser included offense, as would have 
been proper, since Section 35 was operative at the time of Ethan's death. As such, proof would 
have to be made of Section 3 5' s "heat of passion" element. There was no such evidence in the 
instant case. 2 

The two cases that the Court used to determine the instant case were Flowers v. State, 35 
So 3d 516 (Miss. 2010) and Barnett v. State, 725 So 2d 797 (Miss 1998). The Court found that 
Barnett was closer to point than Flowers and so, as in Barnett, found that there was no reason to 
apply plain error since the intervening statute was "ameliorative" (and/or thus did not pose an ex 
post facto problem) in that it provides a punishment less harsh than death." Barnett at p. 801, 
citing Locket v. Ohio, 438 U.S. 586 (1978) and Zant v. Stephens, 462 U.S. 862 (1983), 
announcing a "heightened need for reliability and due process in capital cases ... " Id. 

Since the case at bar deals with an amended statute which makes the penalty harsher for 
Child Homicide than for other forms of manslaughter and was neither ameliorative nor 
procedural, Defendant respectfully disagrees. Defendant relies instead on Flowers, Q12 cit, as it 
dealt with an amended statute, ( as in the instant case), which amended a pre - existing crime 
with additional elements. 

Barnett was a capital murder case where Defendant was found guilty of capital murder at 
a time before the addition to the criminal corpus of "life without parole" as an alternative to 

(2) Defendant continued to maintain his innocence of any crime. Offering a lesser included offense that carried an additional ten 
year sentence and changed the elements of the crime, inter alia, was deficient representation of counsel. Also, the failure of the 
defense to depose their expert, so that 



death. At the time of the Barnett crime only death or life in prison (with the possibility of parole) 
were allowed as penalties. In 1994, the state legislature added the option of life without parole. 
Defendant's counsel requested, and received, an instruction for life without parole. Then, Barnett 
appealed citing an ex post facto problem. The Court found that since the amendment was 
ameliorative and had been knowingly cited by Barnett, that he had waived any plain error, 
because the sentence was not based on a new crime or one with an enhanced penalty. 

Unlike Barnett, Flowers, QQ cit, concerned an ex post facto issue addressed sua sponte by 
the Court. The Defendant in Flowers had repeatedly sodomized a young boy. At the time of the 
last incident, statutory rape required that intercourse between a male and female was the essence 
of the crime. In the interim between the crime and the appeal, the legislature added a new 
element to statutory rape which included young males. Defendant was sentenced under the new 
statutory rape law. 

The Flowers Court found that since the assault on the child had occurred under the "old" 
definitions it would be fundamentally unfair to convict Defendant of statutory rape. The Court, 
as a matter of judicial integrity and constitutional compliance, reversed and remanded for trial on 
sexual battery for some other charge that was not ex post facto. Despite the desire to punish 
Flowers harshly for his heinous crime, the Court properly exercised plain error review to reach 
its decision. 

One might argue that because of the ex post facto problem, the charge of Child Homicide 
was a lesser non-included offense. At the time of sentencing, such treatment was allowed where 
Defendant requested the instruction. However, that option was foreclosed on February 5, 2015, 
by the promulgation of Hye v. State, 162 So.3d 750 (Miss 2015), declaring the inclusion of jury 
instructions on non-included lesser offenses to be unconstitutional. 

In Cozart, Child Homicide could not be a lesser included offense since it did not exist at 
the time of the death of Ethan. It could, perhaps, (before Hye, QQ cit), be declared an un-included 
lesser offense. That argument is now foreclosed. 

Another recent case of value in the analysis of this issue is Hall v. State, 172 So.3d 202 
(Miss. 2013). In Hall, at 206, (if13), the Court declares that an unindicted offense cannot lawfully 
result in a conviction. The indictment herein charged capital murder by felonious abuse and 
neglect, not Child Homicide. 

Further, the Mississippi Supreme Court has ruled that the "underlying claim begins where 
an indictable offense is reached." Walker v. State, 671 So.2d 581, 594 (Miss. 1995), citing Pickle 
v. State, 345 So.2d 623, 626 (Miss 19977). Clearly the "Underlying claim" of Child Homicide 
must be "indictable" before capital murder may be charged. Of course an ex post facto law is not 
indictable. See Flowers, QQ cit. 

his exculpatory testimony might be preserved and the failure to point out the ex post facto problem in the JNOV was 
ineffective assistance in the totality of circumstances. 



In its opinion, the Cozart Appellate Court ruled that since the capital murder charge was clearly 
not ex post facto, and continued throughout the trial, there was no ex post facto problem. As 
above the Mississippi Supreme Court disagrees. The "Underlying" charge must be "indictable" 
as well, Walker, QQ cit. 

Since Cozart relies on both state and federal constitutional law, U.S. Supreme Court cases 
are implicated. Before reviewing some of the precedential federal cases, Defendant begins the 
discussion with this advice in Rosenburg v. U.S, 346 US 273, 290 (1953): "To open the door to 
retroactive criminal statues would rightly be regarded as a most serious blow to one of the civil 
liberties protected by our constitution." 

This fealty to the constitution un-doubtedly animates the application of "plain error" 
review. This Court, like the U.S. Supreme Court, owes its highest loyalty to the U.S. 
Constitution, including its ex post facto prohibition. This Court must also follow the Mississippi 
Constitution's ex post facto law. 

The case of Carmel v. Texas, 529 US 513, 521, et seq (2000) gives an excellent analysis 
of the history of early federal ex post facto law, the reason for it and its evolution through the 
years. The history begins with the seminal case of Calder v. Bull, 3 Dall. 386, 390. In Calder, 
Justice Chase defined four ( 4) categories of ex post facto law: 

"I will state what laws I consider ex post facto laws, within the words and the intent of 
the prohibition. 1st Every law that makes an action done before the passing of the law, 
and which was innocent when done, criminal; and punishes such action. 2d. Every law 
that aggravates a crime or makes it greater than it was, when committed. 3d. Every law 
that changed the punishment, and inflicts a greater punishment, than the law annexed to 
the crime, when committed. 4th. Every law that alters the legal rules of evidence, and 
receives less, or different, testimony, than the law required at the time of the commission 
of the offence, in order to convict the offender." Id., at 390 (emphasis in original). 

There can be no doubt, nor does the slip opinion herein dispute, that an ex post facto 
offense was committed. The Court, instead, claims waiver of the argument and declines to 
exercise its plain error jurisdiction. MRAP 28(a) (3) While there is no doubt that the Court has 
this authority, (i.e. - to exercise discretion), the primacy of the ex post facto rule, its fundamental 
relationship to a fair and just outcome, and the large number of people interested in the case, 
(TR, 36), and hence, involving the integrity and fairness of the trial court's findings, all dictate 
the advisability of plain error review. U.S. v. Olano, 507 US 725, 736 (1993), asserts appellate 
discretion, but counsels that " ... the discretion conferred by Rule. 52 (b) should be employed in 
those circumstances in which a miscarriage of justice would otherwise result. Young Supra, 470 
US at 15 (quoting Frady, Supra, 456 U.S. at 163, n. 14)" Olano, id., applies this admonition to 
"forfeited" as well as "waived" errors. 



The doctrine of plain error is quite similar, as well; in federal and state courts, MRAP 28(a) (3) is 
the state equivalent of federal Rule 52 (b ). Defendant has relied on the meaning of "plain error" 

found in U.S. v Marcus, 560 US 258 (2010). Marcus lists the four elements of plain error as: 

1) There is an error; 

2) The error is clear; 

3) The error affected the appellant's substantial rights; and 

4) The error seriously affects the fairness, integrity, or public reputation of public 

proceedings, Marcus at 262.3 

In the latest U.S. Supreme Court case on plain error, Molina - Martinez v. U.S., 

No. 14-9813 (April 20, 2016), the Court found that the first element, the error, was not 

intentionally relinquished or abandoned. While defense counsel proposed the ex post facto 

instruction, there is not a whit of evidence that doing so was anything other than an unintentional 

defense error. The presentation of the flawed instruction could only disadvantage Defendant. 

In fact, the Child Homicide instruction constitutes an error that is so egregious as to 

"undermine the proper functioning of the adversarial process [so] that the trial cannot be relied 

on as having produced a just result." Strickland v. Washington, 466 US 668, 686 (1984) 

This error was not the only fundamental error indulged by counsel, though it was 
sufficiently egregious to constitute ineffectiveness of counsel by itself. See Jennings v. Stephens, 

-US-, 135 S Ct 793, (2015), (two specific errors justified habeas relief on constitutional errors); 
Edwards v. Carpenter, 529 US 446, 450 (2000), ( appellate counsel gave ineffective assistance 

by failing to file a "weight and sufficiency of the evidence claim)." 

See also Goldman v. State, (9) So.2d 394, 401, (Miss App. 2008). "To overcome this 

presumption [ of effective assistance of counsel], the defendant must show that there is a 
reasonable probability that, but for the counsel's unprofessional errors, the result of the 

proceeding would have been different" Strickland, QQ cit at 689. Further, see Washington v. 

Strickland, 673 F. 2d 879 (fn 13): "When the claim of ineffective assistance of counsel rests 

upon specific acts and omissions of counsel at trial as it does in this case, relief will be granted 

only if it appears that the defendant was prejudiced by counsel's conduct." (Reversed on other 

grounds) 

Should the Court find an intentional waiver of the ex post facto claim, both in jury 

instructions and in JNOV, there can be no cavil that counsels' conduct contributed to the 

conviction of Defendant. Indeed, such an intentional choice would indicate a degree of malice in 

light of: 

(3. Marcus interpreted the third element as "actual prejudice" to the defendant. Bouie v. City of Columbia, 378 US 
34 7, 3 5 2-54 ( 1964) as being convicted of an ex post facto abuse. 



1) The lack of a "heat of passion" instruction in the proffered statute, (there having 
been no proof of such "passion at trial; 

2) The additional ten (10) year penalty in the Child Homicide subsection of the 
Manslaughter sub-section proffered; 

3) The reliance of the court on the presence of June 25, 2010, of only two people in 
the house when defendant's witness list included a third roommate; 

4) The failure of defense counsel to cross-examine Ms. Sierra about the kind of play 
in which Ethan participated on the evening of June 4, when Cozart wasn't present. 
Was the boy swung around by his feet, as children love to be? This would 
certainly be important to a "shaken baby" prosecution. Did the boy bang his head 
on that evening? 

All of those factors and others contributed to a reasonable probability that but for 
counsel's conduct, the result would have been different. Confidence in the result of this sentence 
has been undermined. 

Cozart charges additional errors. The weight and sufficiency of the evidence are 
challenged, especially in hght of the absence of any proof that Cozart ever struck or injured 
Ethan in any way. The only time Cozart ever punished Ethan, he did so by making him stand in 
the comer. 

Cozart assigns as error an undisturbed order entered during plea bargaining which 
dismissed capital murder charges and charged him instead with Manslaughter under MCA §97-
3-35, (a crime existing at the time of Ethan's death, which would have been the appropriate 
lesser included offense on which to try him and instruct the jury). As in Flowers, QQ cit, Cozart 
may be remanded to face trial on the appropriate charge instead of the invalid ex post facto 
statute. On review, Cozart asks why this order is not accorded res judicata since the Court has 
acknowledged that the order was not "tethered" to a plea agreement, (i-f8). Surely this is 
substantial error, ignoring a formal amendment of the indictment, but later withdrawing the 
amendment. At a minimum, the order indicates the lesser included offense which the state would 
charge in any trial without defense counsel's un-intended error. 

Additionally, Cozart relies on the salubrious precedent of Flowers v. State, SUPRA. The 
approach taken by Justice Lamar in Flowers can be characterized as a fervent desire to honor the 
U.S. and Mississippi Constitutions, despite a formal waiver by defendant. In Flowers, the ex post 
facto error, similar to the case at bar in that the intervening revision of the statute, changed the 
elements of the offense. 

Unlike Flowers, the Court relied on Barnett v. State, 725 So.2d 797 (Miss 1998), in 
which the Mississippi Supreme Court ruled that the statutory revisions were ameliorative and 
defendant had intentionally proposed the ex post facto jury instruction. In Barnett, the trial court 



tried a capital murder committed while the penalties there for were death or life imprisonment. 
The intervening change added "life without the possibility of parole." Since defendant proposed 
the instruction, and since "life without parole" was still an amelioration of the death penalty, it 
was therefore, not an ex post facto offense. 

Flowers, QQ cit, like the case before this Court, involved a change of the elements of the 
crime. In Flowers, the statutory rape law at the time of commission, required the joinder of male 
and female genitalia in intercourse and so, could not apply to the "rape" of a boy by defendant. 
The legislative change encompassed the sodomy of a male child and the trial court convicted 
Flowers of statutory rape without objection. Indeed, appellate counsel as well failed to mention 
the ex post facto problem. 

Nevertheless, Justice Lamar, in her desire to protect and enhance the integrity of the 
bench and bar, found that the changed elements of the revised legislation made the case 
appropriate for plain error review since it was a fundamental error At p. 518, the Court explains 
ex post facto analysis: 

,rs. It is fundamental that the statute in effect at the time an offense is committed is the 
one that must control the prosecution of the offense. See generally Wilson v. State, 697 
So.2d 32, 43 (Miss 2007) (holding that defendant was properly convicted under statute in 
effect at the time of offense). This rule helps to ensure the constitutional proscription 
against an ex post facto law. See U.S. Const. art. 1, §9, cl. 3 ("No Bill of Attainder or ex 
post facto Law shall be passed."); Miss. Const. art 3§16 (" Ex post facto laws ... shall not 
be passes."). In Puckett v Abels, we quoted the Supreme Court's decision in California 
Department of Corrections v. Morales for the proposition that the Ex Post Facto Clause" 
is aimed at laws that "retroactively alter the definition of crimes or increase the 
punishment of criminal acts." Puckett v. Abels, 684 So.2d 671, 673 (Miss. 1996) (quoting 
Cal. Dep't of Corr. V. Morales, 514 U.S. 499. 504, 115 S.ct. 1597, 131 L.Ed.2d 588 
(1995) (emphasis added)). Furthermore, '[t]he purpose of the Ex post facto Clause is to 
assure the legislative acts give fair warning of their effect and pennit individuals to rely 
on their meaning until explicitly changed.' Id. (quoting Weaver v. Graham, 450 U.S. 24, 
28-29, 101 S. Ct 960, 67 L.Ed.2d 17 (1981)) 

Justice Lamar concludes that since the "old statute", in effect at the time of the crime, 
could not be applied to the rape of a male child, the indictment was fatally erroneous since it did 
not charge a crime. 

The Cozart matter shares the "change of elements" problem as to Manslaughter. While it 
is true that the indictment in Cozart was sufficient, the jury instruction on Child Homicide as a 
lesser included offense amended the indictment to charge no crime except an ex post facto 
offense. Therefore, the trial court, while having jurisdiction over the capital murder acquittal, had 
no jurisdiction over the non-existent Child Homicide charge. As the Flowers Court instructed, 



"Therefore, we hold the indictment failed to charge a crime under the [Manslaughter] statute in 
effect at the time of the offense and is therefore, fatally defective. 

The jurisdictional error of no properly charged crime is not subject to waiver or forfeiture 
and so may be raised at any time. Banana v. State, 635 So.2d 851, 853 (Miss. 1994) The same 
analysis can and should be applied herein. 

CONCLUSION 

The Honorable Court of Appeals has misapprehended Defendant's theory in this case. It 
is not the original indictment which is fatally flawed; it is the amendment to Child Homicide by 
jury instruction that is defective. There is no precedent which this writer can find which permits 
a lesser included offense to be an exception to the ex post facto prohibition, which is certainly a 
fundamental fairness issue. 

There is no question that an ex post facto challenge may be waived as in Barnett, QQ cit. 
But this Court stands as a bulwark against the kind of basic unfairness that an ex post facto law 
presents. 

Further, Justice Lamar's jurisdictional argument should be followed here. Unlike ex post 
facto law, jurisdiction may neither be waived nor forfeited. The trial court convicted Defendant 
of a "crime" that did not exist when it was "committed." This Court as a paradigm of protection 
of the rights of individual Defendants should reverse on the basis of an ex parte violation. In the 
alternative, the Court should adopt the argument in Flowers and dismiss on the basis of a lack of 
jurisdiction. 

Our criminal system is based on a premise that the rights of the individual should be 
jealously guarded against unfair state intrusion. It has often been said that is preferable for ten to 
go free who are guilty than for one to be convicted who is innocent. Both ex post facto and 
jurisdictional doctrines have their roots in that fierce jealousy of the rights of the individual as 
opposed to the state. 

Zachary Cozart has suffered a conviction on a lesser included offense that was ex post 
facto. Both Mississippi and federal jurisprudence, (Bates, v. Seretary, Florida Department of 
Corrections, op cit) analyze the ex post facto laws as being essentially jurisdictional. This Court 
should reconsider its affirmance in that context, remembering the primacy of individual rights to 
fair notice and on equal playing field, regardless of who lifted that field. Defendant prays for 
reconsideration. 

Respectfully submitted this 10th day of May, 2016 
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