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STATEMENT OF ISSUES 

1. The DeSoto County zoning ordinance does not prohibit the rental of single family 

residences for a short-term. 

2. The length of a tenancy does not change the character of property. 

3. Bostick was wrongfully enjoined and is entitled to damages and attorney 's fees . 
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STATEMENT OF THE CASE 

A. NATURE OF THE CASE 

This is an appeal from a decision of the DeSoto County Chancery Court granting a 

Permanent Injunction against Appellants Bostick and Poe in favor of DeSoto County, Mississippi. 

The injunction prohibits Bostick and Poe from renting single family houses in Blue Lake Springs 

Subdivision in DeSoto County, Mississippi, as "so-called vacation rentals." 

DeSoto County initiated the Bostick suit by filing an Application for Temporary 

Restraining Order, Preliminary Injunction and Permanent Injunction against Stanley Rojeski, the 

title owner of the subject real property, on December 9, 2014, in DeSoto County Chancery Court 

Cause No. 14-CV-2443. [R. p. 12; R.E. p. 20] The Rojeski suit was assigned to Chancellor 

Lynchard. DeSoto County initiated the suit against Larry S. Poe on December 9, 2014, in DeSoto 

County Chancery Court, Cause No. 14-CV-2444. [R. p. 330] The Poe suit was assigned to 

Chancellor Lundy. Both Defendants were served with process. Defendant Rojeski filed a Motion 

to Dismiss or Alternatively for Summary Judgment on December 23, 2014. [R. p. 53] DeSoto 

County filed a Response in Opposition to Stanley Rojeski 's Motion to Dismiss or Alternatively 

for Summary Judgment on January 15, 2015. [R. p.204] 

The Motion of Rojeski was heard by Chancellor Lynchard on January 30, 2015. 

Chancellor Lynchard entered an Order Denying Defendant's Motion to Dismiss or Alternatively 

for Summary Judgment and Granting Plaintiffs Application for Preliminary Restraining Order on 

February 3, 2015. [R. p. 254; R.E. p. 20] The Order enjoined Rojeski and his assignees from 

renting 10685 Buffalo River Cove in Lake Cormorant, Mississippi, to transient guests for 

compensation. 
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By Order dated February 10, 2015, Chancellor Lundy consolidated the Poe case, Cause 

No. 14-CV-2444 with the Rojeski case, Cause No. 14-CV-2443, which was pending before 

Chancellor Lynchard. [R. p. 256] On March 13, 2015, Judge Lynchard entered an Order of 

Recusal and reassigned the case to Chancellor Lundy. [R. p. 258] On March 23 , 2015, the Court 

entered an Agreed Order of Substitution of Parties and Counsel, making Bostick a Defendant in 

place of Rojeski. [R. p. 261] 

On March 26, 2015, an Administrative Order was entered setting the case for trial on June 

4, 2015. [R. p. 264] Trial of the case was held on June 4, 2015. Chancellor Lundy filed his 

Opinion of the Court on August 3, 2015 , finding that Bostick and Poe were in violation of the 

DeSoto County Zoning Regulations and granting a permanent injunction against the use of their 

properties as "so-called vacation rentals." [R. p. 311 ; R.E. p. 15] A Permanent Injunction was 

entered on August 20, 2015. [R. p. 314; R.E. p. 12] 

Bostick and Poe filed a Motion for New Trial on August 27, 2015. [R. p. 316] DeSoto 

County filed Plaintiffs Response in Opposition to Defendant's Motion for New Trial on August 

28, 2015. [R. p. 321] The motion was denied by Order of the Court entered on September 16, 

2015. [R. p. 323; R.E. p. 14] From that Order Bostick and Poe perfected this appeal. 

Pursuant to the Motion of Bostick and Poe after a hearing on October 9, 2015 , the 

Chancellor entered an Order staying the enforcement of the Permanent Injunction while this case 

is on appeal. [R.E. p. 135] 1 Bostick was not allowed to rent his property from the date of 

Chancellor Lynchard's Preliminary Injunction, being February 3, 2015, to the date of Chancellor 

Lundy's Order of October 9, 2015 , causing him to suffer monetary damages. 

1 This Order was not designated as a part of the record but is contained in the Record Excerpts of the Appellants. 
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B. STATEMENT OF THE FACTS 

Bostick and Poe own lots in Blue Lake Springs Subdivision. The property is zoned AR 

Overlay. [R.E. p. 49] The subdivision was properly approved by DeSoto County. The lots 

contain houses that were built as single family residences. [R.E. p. 50] Bostick and Poe use their 

houses as rental properties. The covenants of Blue Lake Springs Subdivision allow rentals of 

houses in the subdivision. [R.E. p.104] 

DeSoto County claims that the fact that Bostick and Poe advertise their houses for rent for 

a short period of time is a violation of the DeSoto County Zoning Ordinance. 

SUMMARY OF THE ARGUMENT 

DeSoto County sought an injunction against Bostick and Poe on the sole allegation that the 

DeSoto County Zoning Ordinance prohibits short-term rentals. [R. p. 12; R.E. p. 20] DeSoto 

County failed to present any evidence at trial that any provision of the DeSoto Zoning Ordinance 

expressively prohibits short-term rentals. The only relevant conduct of Bostick and Poe is that 

they rented their homes. DeSoto County does not claim that there is any prohibition to the rental 

of the homes, just that rental to vacationers/transients changes the character of the use of the 

property from a residence to a hotel, which is disallowed in a residential zone. The Court erred in 

granting the Preliminary Restraining Order and the Permanent Injunction as there is no provision 

in the DeSoto County Zoning Ordinance preventing the rental of a home for any length of time or 

to any particular class of tenant. The length of a tenant' s stay in no way changes the character of 

the use of the property. The fact that the Court wrongfully enjoined the use of the Bostick property 

for a period of time caused Bostick to lose revenue that he was legally entitled to receive. Bostick 
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is entitled to a hearing to determine the extent of his damages and both Bostick and Poe are entitled 

to recover a reasonable attorney ' s fee for being wrongfully enjoined. 

ARGUMENT 

In its application for Temporary Restraining Order, Preliminary Injunction, and Permanent 

Injunction, DeSoto County alleges that the rental of a single family dwelling "on a short-term 

basis" is prohibited by the existing zoning ordinance. [R. p. 13 ; R.E. p. 21] . DeSoto County cites 

provisions of the ordinance to support that allegation, being Article IX, Paragraph 4, Section H 

1 (b ), Article III, Paragraph 2, Section B 2 and Article II, Paragraph 22. The fallacy in the allegation 

of DeSoto County is the simple fact that not one of the ordinance provisions referenced by DeSoto 

County addresses the rental of single family residences, on any basis, short-term or long-term. The 

ordinance provisions cited by DeSoto County in no way state that renting a house "on a short-term 

basis" is prohibited. At the trial of this case, DeSoto County failed to offer any evidence that 

Bostick and Poe violated any provision of the zoning ordinance, simply because no such ordinance 

exists. 

The argument of DeSoto County in support of its quest for an injunction changed at trial. 

DeSoto County offered opinion testimony at trial that because the persons renting the homes did 

not intend to become residents, Bostick and Poe were in violation of the ordinance. As stated by 

Mr. Quimby, counsel for DeSoto County, in response to the Chancellor' s question, " [i]t' s just a 

question if you can rent it short term," Mr. Quimby stated " [t]hat's not it, your Honor. The question 

is whether he can rent to the people that don' t reside there." [R.E. p. 55] In spite of the clear 

statement in the pleadings that short term rentals are prohibited, DeSoto County offered only that 

if the tenant is only going to rent the home for the weekend, the tenant is considered a transient, 
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which makes the use of the property a hotel. Without any express prohibition in the ordinance, 

DeSoto County pieced together definitions to convince the Court that renting a home to a person 

on vacation violated the intent of the ordinance. 

A. There is no express provision in the DeSoto County zoning ordinance prohibiting 
short-term rentals. 

Bostick and Poe are charged with a zoning ordinance violation. So the Court should first 

look at the facts of the conduct of Bostick and Poe that DeSoto County claims is prohibited. That 

conduct is that Bostick and Poe rented their homes to tenants who only stayed in the homes for a 

short time. All that Bostick and Poe have done is rent their homes. 

What has been clearly established is that there is no prohibition to renting a single family 

residence in the DeSoto County zoning ordinance. It has been established that rental of homes in 

Blue Lake Springs subdivision is also allowed by the restrictive covenants. [R.E. p. 50]. 

Therefore, the fact that Bostick and Poe rent their homes to various tenants is not a violation of 

any ordinance or covenant. 

How then does the fact that the homes are rented to persons who may be on "vacation" 

violate the ordinance? DeSoto County offered no evidence to suggest a clear public interest 

distinction between the rental of a home for 2 to 3 days and one for 90 days, which the DeSoto 

County Planning Director testified was not prohibited, because they are renting the home and not 

just passing through. [R.E. p. 67] 

DeSoto County went to great lengths at trial to piece together various parts of the zoning 

ordinance to arrive at an opinion that rentals to vacationers is prohibited because the plain language 

in the ordinance clearly does not prohibit sho11-term rentals as DeSoto County alleged in its 

pleadings. Bennie Hopkins confessed in his testimony that the ordinance does not prohibit short-
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term rentals . [R.E. p. 71 , 73] Likewise the ordinance does· not state that vacationers, or transients, 

or any other class of person is prohibited from renting in DeSoto County. 

If DeSoto County wanted to regulate short-term rentals of homes m single family 

neighborhoods, it certainly could have done so by engaging in the process of public hearings 

necessary to adopt an ordinance. However, DeSoto County has not yet done so. [R.E. p. 79, 103, 

104] Until then, the rental of single family homes in DeSoto County on a short-term basis is not 

prohibited. The Chancellor erred in finding that such use of the Bostick and Poe properties is 

prohibited, in the absence of a clear and unambiguous ordinance addressing that particular use. 

If a particular use of property is prohibited by ordinance, a reading of the ordinance should 

make that fact abundantly clear. That is certainly not the case here. As Bennie Hopkins stated in 

his testimony on cross examination, Bostick and Poe could not read the ordinance and determine 

that if they rented their homes to a person on vacation, they would be in violation of the ordinance. 

[R.E. p. 91] Therefore, an ordinance with no plain express prohibition should be construed in 

favor of Bostick and Poe. The Chancellor erred in failing to do so. Shaeffer v. Gatling, 243 Miss. 

155, 159, 137 So.2d 819, 820 (1962); Wiener v. Pierce, 203 So.2d 598, 603 (Miss. 1967) 

(implication must be plain and unmistakable, citing Shaeffer); Delta Wild Life & Forestry, Inc. v. 

Bear Kelso Plantation, Inc. , 281 So.2d 683 , 686-87 (Miss. 1973) (restrictions should not be left to 

implication). 

Absent an express provision in the DeSoto County Zoning ordinance prohibiting the rental 

of a home for a specified period of time or to a person while on vacation or to a person who does 

not intend to take up residence in DeSoto County, such conduct is not prohibited. Generally courts 

do not look upon restrictions on the use of property with favor. The ordinance should be strictly 

construed and any ambiguity should be in construed in favor of the landowners, Bostick and Poe. 
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Andrews v. Lake Serene Property Owners Ass'n, 434 So.2d 1328, 1331 (Miss. 1983) citing; 

Frederic v. Merchants & Marine Bank, 28 So.2d 843 , 847, 200 Miss.755, 766 (Miss. 1947). As 

the court stated in Frederic, "[r ]estrictions intended to limit the use of property to a particular 

purpose should not be left to implication, but should be clearly defined and understood by the 

parties. Id. At 84 7. 

B. The length of the tenancy does not change the character of the property. 

The properties owned by Bostick and Poe are unmistakable as single family residences. 

[R.E. p. 107] They are not hotels and were never constructed to be hotels. There is no dispute 

that a hotel is not allowed in an AR Overlay zone in DeSoto County, Mississippi. That fact is not 

relevant to the issues in this case as none of the properties could possibly be mistaken as a hotel. 

It has not been suggested that Bostick and Poe have physically attempted to convert their homes 

into hotels, but that renting to vacationers does so. 

To invite short term tenants to rent a home, whether for vacation or business, does not 

suggest that the actual use would be for any inappropriate purpose. The length of the stay has no 

bearing on the character of the use. The property is still a house, no matter whether the tenant 

stays for a weekend or longer. There is no provision in the DeSoto County ordinance to suggest 

otherwise. 

DeSoto County has the right to regulate the use of property when there is a public interest 

at stake. As here, the ordinance restricts the use of the Blue Lake Springs property to single family 

dwellings. That is in fact what is constructed on each of the lots in the approved subdivision. The 

question for the Court to answer is whether renting the homes for a short-term changes the 

character of the buildings. There is no evidence in the record to support the position of DeSoto 

County. Common sense defeats the theory put forth by DeSoto County. 
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The simple fact is that there is no evidence in this record that the use made of the Bostick 

and Poe properties has ever been for anything other than as a residence. The length of stay of a 

tenant does not change the character of the property. 

Bostick and Poe have every legal right to rent their homes for any period of time they 

choose for use as a single family residence. If the tenant chooses to use the property for something 

other than a residence, then DeSoto County has ordinances in place to address any such non

confirming uses. The simple fact that the tenant may be on vacation when using the residence 

does not mean that the home becomes a hotel. The fact that hotels are available for transient guests 

does not mean that transient guests cannot rent a home. 

C. Bostick is entitled to damages and attorney's fees for being wrongfully enjoined. 

Chancellor Lynchard issued a preliminary injunction against Rojeski (whose assign was 

Bostick) by order dated February 3, 2015. [R. p. 254; R.E. p. 18] From that date until the Order 

Granting a Stay of Enforcement of the Permanent Injunction on October 9, 2015, Bostick was 

prohibited from renting his home and suffered monetary damages as a result. DeSoto County 

never pursued a preliminary injunction against Poe so he was able to continue to rent his properties 

without interruption until Chancellor Lundy entered the Permanent Injunction. Because the 

Preliminary Restraining Order was wrongfully issued, Bostick is entitled to a hearing to offer 

evidence of his damages and attorney's fees pursuant to Rule 65(c) Mississippi Rules of Civil 

Procedure and Mississippi Code of 1972 §11-13-37(as amended). Bostick respectfully requests 

this Court order a hearing to determine the extent of his damages and attorney ' s fee. 
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CONCLUSION 

Bostick and Poe have every right to rent their homes for any period of time they choose as 

there is no prohibition found in the DeSoto County zoning ordinance to their doing so. The simple 

fact that their tenants may not intend to establish residence in DeSoto County does not change the 

character of the property. DeSoto County has no ordinance that addresses the rental of residential 

properties on a short term basis and until it does, such use is not prohibited. 

The Permanent Injunction should be set aside and this Court should conduct a hearing to 

determine the extent of damages and attorney' s fees to be awarded to Bostick and Poe. 

This the 6111 day of April, 2016. 

Respectfully submitted, 

/s/ William P. Myers 
William P. Myers #3716 
MYERS LAW GROUP PLLC 
2042 Mclngvale Road 
P.O. Box 876 
Hernando, MS 38632 
662-429-1994 
Fax 662-429-8090 
Billy@mverslawyers.com 
Attorney for Appellants Charles Thomas Bostick 
And Larry S. Poe 
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Hon. Robert E. Quimby 

Smith, Phillips, Mitchell, Scott & Nowak, LLC 

P.O. Box 346 
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I have this day mailed a true and correct copy of the above and foregoing, via U.S. Mail, 
postage prepaid to the following: Chancellor Mitchell M. Lundy, Jr. , P.O. Box 471 , Grenada, MS 
38901. 

This the 61h day of April , 2016. 

Isl William P. Myers 
WILLIAM P. MYERS, MB NO. 3716 
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