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STATEMENT OF THE ISSUES 

I. Whether the charging lien held by McRae Law Firm, PLLC is entitled to priority over all 

other liens of Appellee Creditors and whether the Chancellor was manifestly wrong, clearly 

erroneous or applied an incorrect legal standard when stating that “equity” deprived Counsel 

of the full contractual amount of fees and expenses. 

II. Whether McRae Law Firm, PLLC’s fees are reasonable and warranted. 

III. Whether Chuck McRae and the McRae Law Firm, PLLC should presently be entitled to 

withdraw the entirety of its attorney’s fees and expenses incurred over seven years.    

IV. Whether the Appellant is entitled to post-judgment interest on the judgment obtained by 

McRae Law Firm, PLLC. 

STATEMENT REQUESTING ORAL ARGUMENT 

 Pursuant to M.R.A.P. 34(b), the Appellant requests that oral arguments be heard in this 

matter.  Due to their complex nature, the Court’s consideration of the issues presented by this 

appeal may be assisted or advanced by the presence of the parties before the Court to comment 

upon the issues and respond to any inquiries. 

STATEMENT OF THE CASE/OPERATIVE FACTS 

 This matter principally involves whether attorney’s fees and expenses from the funds 

obtained on behalf of Appellant, Bar-Til, Inc., can be released to Counsel, Chuck McRae and 

McRae Law Firm, PLLC.  As a result of more than seven (7) years of continuous representation, 

which involved numerous hearings, trial and two (2) appeals, Counsel has incurred more than 

$16,000 in expenses and had contracted for forty percent (40%) of the gross recovery which it 

successfully obtained. R. at 80, H. Tr. at 42-43, 56-57.  Although Appellees argue that their 

demands take priority over Counsel’s attorney’s fees and expenses, the funds at issue were 
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recovered by Chuck McRae and the McRae Law Firm, PLLC as a result of the aforementioned 

contingency-fee agreement and all fees and expenses resulting therefrom are, according to all 

applicable case law, reserved for Chuck McRae and McRae Law Firm, PLLC and supersede the 

rights of all third-party creditors in this matter.  Appellant and Counsel for the Appellant, having 

a charging lien, have no interest in the priority of any other liens or claims asserted against the 

Appellant so long as Counsel is able to obtain the full amount of expenses and fees owed.  One 

of the creditors of the Appellant, Tom DeWeese, does not contest Counsel for the Appellant’s 

entitlement to its fees or expenses and, in fact, agrees with Appellant’s position and the 

applicable case law that Counsel McRae Law Firm, PLLC has priority over all claims asserted 

by the other Appellees. R. at 126-28.  Further, Counsel single handedly obtained the funds now 

sought by Appellees H & E and MMC (an intervening party who moved to garnish the funds of 

the Appellant only after the underlying trial, appeal, and post-judgment motions had already 

occurred). R. at 50, 167-69.   

In denying Counsel McRae Law Firm, PLLC the full amount of fees and expenses 

contracted-for, no reliance on the applicable case law was included in the trial court’s order. R. at 

238-39.  Instead, the court explained that its decision was guided by “equity.” Id.  The court 

declined to award the full amount of fees and expenses to the Appellant’s Counsel even though 

the judgment recovered by Counsel is technically in the possession of the Appellant since the 

date of the entry of the trial court’s order. R. at 66-68.  Therefore, any argument regarding literal 

or figurative “possession” of the funds at issue is moot. 

This Court is familiar with this case and has already resolved the issue of punitive 

damages and whether or not they were warranted against Appellee Superior Asphalt, Inc. for 

breach of its contract with Appellant Bar-Til, Inc. R. at 17-26.  Said breach led to the underlying 
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lawsuit. Id.  Because this matter has previously been before this Court on appeal (2013-CA-

00304-COA), the Appellant will briefly summarize all facts already within this Court’s 

knowledge and will describe in detail only those facts underlying the instant dispute.   

In 2007, Appellees entered into an agreement with Appellant to perform work requested 

by Superior on Pull-A-Part’s property. R. at 18.  The contract, as modified, required Bar-Til to 

clear certain amounts of acreage and strip certain amounts of top soil. Id.  Superior discontinued 

payments and, thus, breached the contract.  Subsequently, Bar-Til was forced to file suit against 

Appellees based on claims of unjust enrichment, breach of contract, breach of the implied 

covenant of good faith and fair dealing, and breach of fiduciary duty. Id.  

 On January 17, 2009, Appellant entered into a contingency fee agreement with Chuck 

McRae and McRae Law Firm, PLLC. R. at 80.  Appellant Bar-Til was sued by various parties, 

including  Tom DeWeese and Appellee H & E as a result of Superior Asphalt’s refusal to tender 

payment to Appellant.  Appellee MMC Materials had sued Appellant in Madison County Circuit 

Court on a separate lawsuit years ago for a small amount and obtained a judgment which was not 

involved with Pull- A- Part project. R. at 166.  

On September 19, 2012, the trial court decided that a valid contract existed between the 

parties, which entitled Bar-Til to the reasonable cost of services performed which was, according 

to the trial court, $156,972.50, in addition to pre-judgment interest in the amount of 6% from the 

date the complaint was filed. R. at 12-13.  On October 3, 2012, Appellee Superior Asphalt filed 

its Post-Judgment Motion for Leave to Deposit Interpleader Funds into the Registry of the Court. 

R. at 130.  Bar-Til filed a Motion to Alter or Amend the Judgment entered by the trial court on 

October 5, 2012. Id.  Subsequently, on October 17, 2012, Bar-Til responded to Appellee 

Superior Asphalt’s Motion by stating that the Appellant objected to the amount to be 
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interpleaded. R. at 130-31.  Then on February 5, 2013 and after hearing the Appellant’s Motion 

to Alter or Amend the Judgment, the trial court, pursuant to Miss. R. Civ. P. 60(b), amended its 

prior judgment to add the amount of $14,060.70 to the judgment, which brought the total amount 

(without additional pre- and post-judgment interest) to $171,033.20. R. at 14-16.   

On February 19, 2013, Appellee Superior Asphalt filed its Amended Post-Judgment 

Motion for Leave to Deposit Interpleader Funds into the Registry of the Court. R. at 131.  Bar-

Til timely filed its Notice of Appeal regarding the denial of punitive damages on the same date. 

R. at 131.  Thereafter, on March 6, 2013, Bar-Til filed its Response in Opposition to the 

Appellee’s Amended Motion. Id.  On August 26, 2014, this Court affirmed the trial court’s 

decision. R. at 17.  On October 8, 2014, and prior to this Court’s ruling on Bar-Til’s Motion for 

Rehearing, Appellee Superior Asphalt filed its Second Amended Post-Judgment Motion for 

Leave to Deposit Interpleader Funds into the Registry of the Court. R. at 131.  The trial court 

granted said Motion on November 5, 2014 even though it did not have jurisdiction over the 

matter. R. at 46.  Thereafter, Appellee Superior Asphalt interpleaded the amount of $205,839.65 

into the registry of the Chancery Court. Id.  On March 31, 2015, Appellant’s Motion for 

Rehearing was denied by the Court of Appeals. R. at 58.  The mandate from the Mississippi 

Court of Appeals returning jurisdiction to the Hinds County Chancery Court was handed down 

on April 21, 2015. R. at 99.      

Around the time that the case was transferred back to the jurisdiction of the trial court, 

Appellant and Counsel for the Appellant filed three (3) requests for relief in the Hinds County 

Chancery Court: Motion for Additional Post-Judgment Interest (on April 13, 2015); Petition to 

Assert Priority over all Claims against Judgment on February 9, 2013 (on April 13, 2015); and 

Emergency Petition to Withdraw Interplead Funds (on June 4, 2015). R. at 4-5.  On June 2, 2015, 
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the trial court denied Appellant’s Motion for Additional Post-Judgment Interest even though the 

Court did not have jurisdiction to rule on the matter at that time since the Motion was actually 

seeking to modify the Court Order which allowed for pre- and post-judgment interest. R. at 131.  

The trial court found that Appellee Superior Asphalt satisfied the judgment in full when it 

interpleaded the amount of $205,839.65 into the registry of the Chancery Court. Id.             

On November 21, 2014, Appellee MMC Materials, Inc. filed its “Petition to Intervine 

[sic] and Claim to Funds,” in which it sought an amount exceeding $71,582.42. R. at 50-51.  On 

May 5, 2015, Counsel for Appellee MMC Materials, Inc. contacted Counsel for Appellant about 

intervening in the matter and stated that his client would not be entitled to the funds since the 

Appellant and all other creditors had priority over Appellee MMC Materials, Inc. R. at 232.  The 

email stated that Appellee MMC “has a judgment against Bar-Til, and served a garnishment on 

Superior in September of 2014” and also stated that “MMC is sitting at the bottom of the totem 

pole” and that Counsel for MMC didn’t believe “there will be funds left over to trickle down to 

MMC.” Id.  On May 21, 2015, the trial court allowed Appellee MMC to intervene in the matter 

after a hearing on the same day wherein Counsel for Appellee MMC insinuated, for the first 

time, that there may be a dispute regarding the priority of the claims to the funds amongst the 

parties. R. at 125, 150-51; H. Tr. at 16-17.  On August 17, 2015, after being allowed to intervene 

in the underlying matter, Appellee MMC solidified its new position and contended that its claim 

to more than $70,000 held priority over the Appellant’s Counsel’s entitlement to a portion of the 

funds totaling approximately $205,000; funds which were successfully recovered by Appellant’s 

Counsel. R. at 153-163.  Appellee MMC, also argued that it holds priority over the Appellant’s 

Counsel due to MMC’s filing of a Writ of Garnishment against Appellant in Madison County 



6	
 

Circuit Court in September of 2014 stemming from a judgment recovered against the Appellant 

in 2008. R. at 168.   

Additionally, Appellee H & E Equipment argued that they had priority over the claims of 

the Appellant and its Counsel and challenged the reasonableness of the fee agreement entered 

into between the Appellant and Appellant’s Counsel only. R. at 117-22.  On August 24, 2015, 

Appellant’s and Counsel for Appellant’s Reply in support of the Motion to Assert Priority set 

forth ample case law which established that attorney’s fees and expenses recovered as a result of 

litigation held priority over all liens asserted by creditors of the Appellant and also established 

that the fees charged in the underlying matter, forty percent (40%), were indeed reasonable. R. at 

216-30.  The Appellant and Counsel for the Appellant also established that the actions of the 

creditors in seeking to interject themselves into the relationship of the Appellant and Counsel for 

the Appellant amounted to tortious interference with their contract and the charging lien or 

priority lien over any other would-be creditors. Id.   

On June 5, 2015 Appellee MMC responded to Appellant’s Emergency Petition to 

Withdraw Interplead Funds. R. at 149-51.  Thereafter, on August 21, 2015, Appellee H & E 

Equipment also contested the withdrawal of the funds. R. at 194-97.  Thereafter, Appellant 

replied in support of its Motion to Withdraw the Interplead Funds stating that the Counsel for 

Appellant has fulfilled its duties as Counsel and was entitled to hold the funds in the law firm’s 

trust account for proper distribution to all parties entitled to said funds after the appropriate fees 

(totaling 40% plus expenses) were deducted by Counsel for Appellant. R. at 233-36.  Further, the 

Reply averred that no party had established any applicable case law to the contrary. Id.   

On August 25, 2015, the trial court held a hearing on the three aforementioned motions 

by Appellant. See H. Tr. at 1, 37.  At said hearing, the trial court heard the testimony from 
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various witnesses and arguments from both sides regarding the applicable law relevant to the 

underlying matter. Id.  As noted above, Tom DeWeese, a creditor, has taken the position that the 

Appellant’s Counsel has a priority position over all creditors or interveners and that his claim is 

subordinate to Appellant’s Counsel’s but superior to any other asserted claims or liens. 

Appellees H & E and MMC argued that the priority of the claims they have against 

Appellant as a result of Superior’s nonpayment place H & E first, followed by MMC, and then 

Counsel for the Appellant and Tom DeWeese would have to “sort through the remaining 

portions of it.” Id. at 63, lines 1-9.  Appellant, in response, set forth multiple cases which 

demonstrated the priority of “liens” as it pertains to the attorney for the party who recovered the 

judgment thereafter sought by various other parties. Id. at 79-84.  The trial court instructed all 

parties to submit proposed findings of fact within ten days of the date of the hearing. Id. at 84. 

On September 17, 2015, the trial court entered its Order awarding funds to the parties in 

the following amounts: H & E Equipment Services -- $74,230.56; MMC Materials, Inc. -- 

$23,626.08; Tom DeWeese -- $35,634.81; and McRae Law Firm, PLLC -- $72,348.20. R. at 

238-39.  In support of the court’s Order, Chancellor Thomas stated that “[i]n chancery matters, 

this Court must consider not only the applicable law but also the dictates of equity.  Accordingly, 

this Court finds the same to be an equitable division of the interpleaded funds based upon the 

claims asserted by the parties herein . . .” R. at 239.  No case law was cited with the trial court’s 

assessment of funds. Id.  The Appellant timely filed its Notice of Appeal on September 17, 2015, 

the same day the Order was entered. R. at 240.  Appellees H & E and MMC Materials also 

appealed the Order on October 8, 2015 and October 15, 2015, respectively. R. at 252, 256.    
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SUMMARY OF THE ARGUMENT 

There are several issues that should be resolved by this Court.  The first is whether the 

lien for attorney’s fees held by Chuck McRae and McRae Law Firm, PLLC, as Counsel for 

Appellant throughout the underlying litigation, trial, appeal and post-appeal litigation and as 

Counsel responsible for the acquisition of the funds at issue, is entitled to priority over the liens 

of the Appellee Creditors.  Mississippi Courts hold that an attorney’s charging lien as to funds is 

established as a result of the attorney’s representation of his or her client. Collins v. Schneider, 

192 So. 20 (Miss. 1939).  Further, the Courts have determined that attorneys receive their funds 

over the objections of third-party creditors as a result of the prioritized attorney charging lien. 

Indianola Tractor Co. v. Tankesly, 337 So. 2d 705, 706 (Miss. 1976).  It follows that Counsel for 

the Appellant’s claim to the funds at issue supersedes that of the Appellees.  As a result of the 

established case law within Mississippi, the persuasive authority from other jurisdictions, and the 

common sense approach to attorney-client relationships, the Appellant is entitled to the full 

amount of attorney’s fees contracted-for in addition to the full amount of the expenses involved 

in litigating and appealing this matter over the course of seven (7) years.  Because the trial court 

failed to consider the applicable case law in Mississippi, the decision to deny Counsel for the 

Appellant its full fees and expenses amounts to manifest or clear error or application of an 

incorrect legal standard by the chancellor.     

An issue also before this Court is the amount of fees agreed-upon by the Appellant and 

Counsel.  Appellees argue that a forty percent (40%) contingency fee is inherently unreasonable.  

However, the prevailing case law in Mississippi supports Appellant’s position that said fees and 

resulting expenses are indeed reasonable, if not de rigueur, in this region.  The Supreme Court of 

Mississippi has explicitly noted that a forty percent (40%) contingency fee is commonplace and 
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has allowed fees to be increased by as much as ten percent (10%) on appeal. Mississippi State 

Bar v. Blackmon, 600 So. 2d 166, 177 (Miss. 1992).  Appellant’s Counsel declined to contract 

for additional fees on appeal, seeking only forty percent (40%) throughout the seven (7) year 

period of representation.  All of the factors governing reasonableness of fees weigh in the favor 

of Appellant and its Counsel.  Moreover, the actions of the Appellees in seeking to invade the 

important attorney-client relationship and the agreements entered into as a result thereof amounts 

to tortious interference with the parties’ contract.  

The next issue the Appellant wishes to be addressed by this Court is whether Chuck 

McRae and the McRae Law Firm, PLLC should have been entitled to withdraw its attorney’s 

fees and expenses incurred over seven (7) years after the funds were interpleaded into the 

registry of the trial court.  The Appellant maintains that, because the trial court denied any 

additional interest on the award obtained by the Appellant’s Counsel, the funds should have been 

released to the Counsel for the Appellant’s trust account.  At the very least, Counsel for the 

Appellant should be allowed to withdraw all funds owed to it.  The refusal to allow Counsel to 

withdraw the funds at issue also amounts to error on the part of the chancellor.   

The last issue is whether the Appellant is entitled to post-judgment interest on the 

judgment obtained by Chuck McRae and the McRae Law Firm, PLLC.  In this situation, the 

applicable law favors additional post-judgment interest since “the right to post-judgment interest 

is a statutory right according to Miss. Code Ann. § 75-17-7.” U.S. Fid. & Guar. Co. v. Estate of 

Francis ex rel. Francis, 825 So. 2d 38, 50 (Miss. 2002).  In this matter, the trial court was 

divested of jurisdiction while the matter was on appeal.  Therefore, the trial court did not have 

jurisdiction to accept the interpleaded funds. Corporate Mgmt., Inc. v. Greene Cnty., 23 So. 3d 

454 (Miss. 2009).  Further, the motion to interplead, and the amended versions thereof, was in 
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actuality a motion to amend and/or modify the trial court’s judgment. Bert Allen Toyota, Inc. v. 

Grasz, 947 So. 2d 358 (Miss. Ct. App. 2007).  As such, additional post-judgment interest should 

have been included in the award and should be added by this Court.        

As a result of the chancellor’s error, the Appellant respectfully requests this Court reverse 

the decision of the Hinds County Chancery Court limiting the funds recoverable by Counsel for 

the Appellant.  Moreover, the Appellant requests this Court authorize the full amount of the 

award be sent to McRae Law Firm, PLLC’s trust account until such time as the proper 

apportionment can be decided by the Appellant’s creditors or if submitted to the Court for a final 

determination then the Appellant can disburse according to the judgment of the Court. At the 

very least, the Appellant requests this Court allow its Counsel to immediately withdraw all funds 

owed to Counsel.  Further, the Appellant requests additional post-judgment interest be awarded 

in an amount which reflects the accumulation of interest as of the date this Court denied 

Appellant’s first appeal and transferred jurisdiction back to the Chancery Court, thereby making 

the funds available for release.    

STANDARD OF REVIEW 

 When reviewing a chancellor's findings, this Court employs a limited standard of review. 

Miller v. Pannell, 815 So. 2d 1117, 1119 (Miss. 2002) (citing Reddell v. Reddell, 696 So. 2d 287, 

288 (Miss. 1997)).  Further, the chancellor's findings will be overturned upon review if the 

appellate court finds “the chancellor was manifestly wrong, clearly erroneous or applied an 

incorrect legal standard.” Id.  “The standard of review employed by this Court for review of a 

chancellor's decision is abuse of discretion.” Id. (quoting McNeil v. Hester, 753 So. 2d 1057, 

1063 (Miss. 2000)).  “For questions of law, the standard of review is de novo.” Byrd v. Abney, 99 

So. 3d 1180, 1183 (Miss. Ct. App. 2012). 
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ARGUMENT 

I. Whether the charging lien held by McRae Law Firm, PLLC is entitled to priority 
over all other liens of Appellee Creditors and whether the Chancellor was 
manifestly wrong, clearly erroneous or applied an incorrect legal standard when 
stating that “equity” deprived Counsel of the full contractual amount of fees and 
expenses 
 
It is undisputed that the Chuck McRae and McRae Law Firm, PLLC has continually been 

employed by the client in the instant matter since early 2009. R. at 80.  It is also undisputed that 

a judgment was obtained by Counsel in 2013; a judgment from which an appeal was taken solely 

on the issue of punitive damages. R. at 21.  Therefore, none of the parties currently contesting 

Counsel’s entitlement to his share of the funds at issue can legitimately dispute that the 

contingent result for which the parties contracted, i.e., the underlying recovery, has occurred.  

Further, the trial court has explicitly stated that the judgment “satisfied” by Appellee Superior 

Asphalt, Inc. equals $205,839.65 and, thus, is the amount recovered by Counsel, notwithstanding 

any additional interest awarded by this Court as discussed below. R. at 131.        

Appellees MMC and H & E seek to deny McRae Law Firm, PLLC the full amount of 

attorney’s fees lawfully owed as a result of the seven (7) year litigation the instant action has 

produced.  At the trial court level, Appellees MMC and H & E argued that the charging lien held 

by Counsel resulting from the attorney-client contract is somehow deprived of its priority status 

over other asserted liens. R. at 117, 153.  As the applicable law provided below illustrates, an 

attorney’s charging lien attaches at the commencement of representation and supersedes all other 

liens (in the context of this lawsuit) to the judgment attained by the attorney.    

Although Mississippi has no statute exclusively governing the priority of attorneys’ fees, 

prevailing case law and common sense dictates literal possession of the funds is not required for 

an attorney to have a lien on or prevailing claim to the funds obtained as a result of his or her 
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services.  First and foremost, an attorney acquires a charging lien as a result of the successful 

rendition of his/her services. Despite the fact that, unlike many states in the nation, the State of 

Mississippi does not have a statute governing attorney’s liens, the Mississippi Supreme Court has 

consistently recognized the well-established common law right to an attorney’s lien on 

judgments and decrees procured through an attorney’s efforts on behalf of their client.  See 

Stewart v. Flowers, 44 Miss. 513 (Miss. 1871).  In Collins v. Schneider stated the attorney 

handling a case has a “paramount lien on the money decree which he had obtained.” Collins v. 

Schneider, 192 So. at 23.  Further, the Collins Court awarded the attorney in that case fees, even 

though there was no contract. Id. at 22.  That Court declared the strength of an attorney’s 

charging lien: 

[t]he effort here is to enforce the attorney's lien on the judgment and its 
proceeds, and does not alter or change that decree in the slightest. It is 
not required that an attorney shall insist upon the enforcement of the lien 
before the rendition of the judgment procured by his services, but 
afterwards. The effort to enforce a lien on the judgment and its proceeds 
is not to alter or change it. To enforce a lien on a judgment is not to 
change it in a legal sense. Collins has pursued the usual method of 
enforcing his. 

 
Id. at 23.  Further,  

 
[i]n this state there is no statute fixing or regulating the lien of an 
attorney, or the enforcement thereof. In the case of Stewart v. Flowers, 
44 Miss. 513, it was held by this Court that an attorney's lien on 
judgments and decrees obtained by them for fees on account of services 
rendered, belongs to the family of implied common law liens, and is 
firmly engrafted on the common law. The lien of attorneys on 
judgments and decrees obtained by them for fees, is based mainly on 
possession of such judgments or decrees, but partially also on the 
merit and value of their services. It exists upon the money, papers and 
writings of the client in the attorney's hands, which is denominated a 
retaining lien. Such lien exists upon judgments and decrees, and the 
proceeds thereof, and is called a charging lien. 
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Id. at 22 (emphasis added).  The Collins decision was reinforced through the Mississippi 

Supreme Court’s decision in Tankesly, which provided the attorneys their funds over the 

objections of third-party creditors as a result of the prioritized attorney charging lien. Indianola 

Tractor Co. v. Tankesly, 337 So. 2d at 706.  

Mississippi law strongly favors an attorney’s lien on the portion of funds obtained 

through his services. Chattanooga Sewer Pipe Works v. Dumler, 153 Miss. 276 (Miss. 1929) 

(“An attorney has a lien on funds of his client for services rendered in proceeding by which 

money was collected”).  In Tyson, the Mississippi Supreme Court set forth its holding, which is 

still binding law, that a “Mississippi attorney may impose a special or charging lien entitling the 

attorney to recover his fee from the proceeds of the judgment of a case.  This lien cannot attach 

until a judgment is handed down.  Like the attorney’s retaining lien, the charging lien only 

applies to funds already in the attorney’s possession.” Tyson v. Moore, 613 So. 2d 817, 826 

(Miss. 1992).  The Tyson Court explained that possession was satisfied when the attorney “did 

successfully pursue the [lawsuit] to conclusion and obtain a final judgment from which there 

was no appeal. His entitlement to a fee is vested.”  Id. at 825.  Here, the appeal which was 

pursued as a matter of right by the Plaintiff solely on the issue of punitive damages, has been 

fully resolved and funds (in the amount of $205,839.65 – before this Court determines whether 

the necessary post-judgment interest will be added) have been awarded to the Appellant. R. at 

131. Therefore, Chuck McRae and McRae Law Firm, PLLC’s entitlement to fees is vested and 

possession, as of the date of judgment, was fulfilled.  

This lien is also recognized by the Fifth Circuit, which holds: “an attorney has a lien 

[which] extends to the general balance due to the attorney for any and all professional services 

performed by him for his client.” Webster v. Sweat, 65 F.2d 109, 109-10 (5th Cir. 1933).  The 
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Court further stated an attorney “has a special or charging lien which entitles him to have his fee 

in any particular case paid out of the judgment which he recovers.  He is considered as assignee 

of the judgment to the extent of his fee.” Id. at 110.  That lien attaches “right after judgment is 

recovered to extend the lien to the fruits of the judgment.  Once a judgment is recovered, the lien 

attaches to and follows it.” Id.   

In addition, the Southern District of Mississippi held that “Mississippi also recognizes a 

‘special’ or ‘charging’ lien which entitles an attorney who, by his services, recovers a judgment, 

to have his fee satisfied out of that judgment.  That is, ‘[h]e is considered as assignee of the 

judgment to the extent of his fee.’” Brothers in Christ, Inc. v. American Fidelity Fire Insurance 

Co., 680 F. Supp. 815, 818 (S.D. Miss. 1987) (quoting Webster v. Sweat, 65 F.2d at 110).  The 

American Fidelity Court explained “the lien of attorneys on judgments and decrees obtained by 

them for fees, is based mainly on possession of such judgments and decrees.” Id.  In essence, 

“[i]n order for a valid charging lien to exist, the attorney must have procured a judgment or 

decree in favor of his client.” Id.  It follows that such judgment obtained is tantamount to 

possession and satisfies any obligation the attorney may have to enforce his lien. The 5th Circuit 

held in American Fidelity that actual possession of the settlement proceeds was unnecessary but 

that possession could be constructive to support a finding that an attorney’s lien had vested in the 

proceeds that the attorney had successfully procured for his/her client.  Id. at 816. 

As Counsel for the Appellant and as the party solely responsible for the acquisition of the 

funds now disputed, Counsel should not be punished for successfully representing its client, Bar-

Til, Inc.  No valid argument exists which would deprive Counsel of the fees to which it is 

entitled as a matter of law since it has acquired both a charging lien which takes priority over all 

other liens in addition to actual possession of the funds which occurred upon successfully 
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obtaining the judgment after a continuous representation of nearly seven (7) years.  Regardless of 

the Appellees’ inevitable arguments to the contrary, the fees and expenses owed to Counsel 

supersede any claim set forth by them.  Simply put, “there is no legitimate point of dispute on the 

issue of [Counsel’s] right to compensation.” Estate of Stevens v. Wetzel, 1999 WL 58566 (Miss. 

Ct. App. 1999) (rev’d on other grounds).  

Appellees may also argue that the contingency fee was not triggered and, therefore, 

undersigned Counsel is not entitled to a fee since Appellant Bar-Til has yet to recover from the 

underlying matter.  Appellees may cite to Tyson v. Moore to support the argument that the 

contingency fee was not triggered. Tyson v. Moore, 613 So. 2d at 817.  It is true that the court in 

Tyson held that an attorney’s right to recover his fees in a contingency fee contract cannot vest 

until the contingency for which he has contracted has occurred. Id. at 824.  However, the Tyson 

Court’s conclusion directly aligns with the Appellant’s current position regarding the time when 

counsel’s right to his fee becomes vested in a contingency fee agreement.  The Mississippi 

Supreme Court in Tyson concluded that because the lawyer in that case “did successfully pursue 

[his case] to conclusion and obtained a final judgment from which there was no appeal [,] 

his entitlement to a fee [had indeed] vested.” Id. at 624-25. 

Additionally, as was done at the trial court level, one or more of the Appellees may cite 

to the recent decision by the Mississippi Court of Appeals in Highland Colony Land Company, 

LLC v. Gouras, 2015 WL 3791442 (Miss Ct. App. June 16, 2015).  However, Highland is simply 

not applicable to the instant situation. Id.  First, and most importantly, that case does not involve 

an attorney-client contingency fee contract. Id. at 1.  That case involves a contract between a 

developer and a consultant. Id.  Therefore, the principles and supporting decisions underlying an 

attorney’s vested right to his or her fees do not factor into the Highland Colony decision.  And 
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second, the money at issue in that case did not involve an “award recovered” as is the basis of the 

instant suit.  Instead, that case dealt with the continual refilling of funds used for a specific 

purpose, i.e., a construction project, which meant that the money served as the consultant’s 

“bonus” and would not be available to the consultant until the developer actually received the 

funds, rather than the funds being deposited for a specific purpose and not simply for the 

developer’s profit. Id.  Simply put, the funds at issue in the Highland Colony case were not the 

result of an attorney-client relationship through which an attorney secured a judgment on behalf 

of his or her client.  It is not applicable to this matter.              

In sum, Chuck McRae and the McRae Law Firm, PLLC, after seven-plus years of 

litigation and two (2) appeals, has diligently fought for its client and as a result of the diligence 

in providing legal services to Bar-Til in the underlying matter against Superior, won a final 

judgment against Superior with the possibility of additional fees through post-judgment interest. 

R. at 131.  As in Tyson, the final judgment that Counsel procured for its client, Appellant Bar-

Til, Inc., stands as satisfaction of the contingency in the agreed-upon contract and therefore the 

right to Counsel’s reasonable forty percent (40%) fee plus expenses has vested.  Any argument 

that the client has to have physical possession of the actual fees laid out in the judgment has no 

basis in the law specifically pertaining to an attorney-client relationship. None of the Appellees 

put their money or effort into collecting or obtaining a judgment in this case.  

Although the aforementioned case law supports the Appellant’s position that Chuck 

McRae and the McRae Law Firm, PLLC is indeed entitled to its fees and expenses prior to any 

disbursement to the Appellees or any other parties, this Court is likely aware that the Mississippi 

legislature has not enacted any measures to statutorily mandate the superiority of attorney’s fees.  

However, other states have done so, including: Oregon, New York, California, Arkansas, 
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Massachusetts, Alabama, and Georgia. See Priority of the Attorney's Charging Lien, 24 J. Legal 

Prof. 477, 478 (2000).  

  For example, the law of the state of New York declares that an “attorney who appears 

for a party has a lien upon his or her client's cause of action . . . which attaches to a verdict, 

report, determination, decision, award, settlement, judgment or final order in his or her client's 

favor, and the proceeds thereof in whatever hands they may come . . .” N.Y. Judiciary Law § 

475.  Further, the New York Court of Appeals holds that “the scope of the charging lien was 

extended by statute to give the attorney a lien upon the client's cause of action as well.  The lien 

comes into existence, without notice or filing, upon commencement of the action or proceeding . 

. .” LMWT Realty Corp. v. Davis Agency Inc., 649 N.E.2d 1183, 1186 (N.Y. 1995).  Although 

that court dealt with a taxing entity’s claim to funds from fire insurance proceeds, the decision 

and rationale should be instructive here.  The Court explained  

that because a cause of action is a species of property, an attorney 
acquires a ‘vested property interest’ in the cause of action at the signing 
of the retainer agreement and thus a ‘title to property and rights to 
property.’ Accordingly, the charging lien does not merely give an 
attorney an enforceable right against the property of another, it gives the 
attorney an equitable ownership interest in the client's cause of action. 
The client's property right in his own cause of action is only what 
remains after transfer to the attorney of the agreed-upon share upon the 
signing of the retainer agreement. Similarly, we noted that with the 
signing of a retainer agreement that expressly assigns a portion of the 
proceeds of a cause of action to the attorney, the attorney ‘acquires * * * 
a vested property interest which cannot subsequently be disturbed by the 
client or anyone claiming through or against the client.’ Manifestly, then, 
an attorney's charging lien is something more than a mere claim against 
either property or proceeds; an attorney's charging lien ‘is a vested 
property right created by law and not a priority of payment’ 
 

Id. (internal citations and quotations omitted). 

 When faced with the argument now asserted by Appellee MMC in this matter (i.e., that 

the Appellee(s) claim predates the claim of Counsel for the Appellant), the LMWT Court 
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responded by explaining that “there is an additional equitable factor which is dispositive here: 

the attorney's services created the fund at issue, and under those circumstances the attorney's 

charging lien must be given effect, even though a prior lien against the specific fund exists.” Id.  

Since the attorney, as here, is “indispensably instrumental” in producing the funds at issue and 

because the Appellees have been fully aware of the Appellant’s Counsel’s involvement in this 

matter for the last seven years, “the consideration[] of equity [is] best served by according 

priority to an attorney's charging lien when the attorney's efforts have produced a fund” such as 

the one at issue. Id. at 1187.  And although that court specifically discussed tax liens, the court’s 

discussion that an argument seeking to have an attorney “investigate” the outstanding liens 

against a possible judgment prior to commencing representation would only result in frustration 

of judicial economy and would harm the prospective client’s, and the attorney’s, interests is 

nevertheless applicable here. Id.  

 Also of importance is Alabama’s take on attorney’s liens. Ala. Code § 34-3-61(b) states 

that, “[u]pon actions and judgments for money, [attorneys] shall have a lien superior to all liens 

but tax liens, and no person shall be at liberty to satisfy the action or judgment, until the lien or 

claim of the attorney for his or her fees is fully satisfied; and attorneys-at-law shall have the 

same right and power over action or judgment to enforce their liens as their clients had or may 

have for the amount due thereon to them.” (emphasis added).  This is echoed in case law from 

Alabama in Ex parte Lambert Law Firm, LLC wherein the court stated that “[t]he purpose of § 

34–3–61 is ‘to protect the attorney from loss of his investment in time, effort, and learning, and 

the loss of funds used in serving the interest of the client.’” Ex parte Lambert Law Firm, LLC., 

156 So. 3d 939, 941 (Ala. 2014) (quoting Harlow v. Sloss Indus. Corp., 813 So. 2d 879, 887 

(Ala. Civ. App. 2001)).   
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Likewise, Oregon’s statute provides the following instruction: “[a]n attorney has a lien 

upon actions, suits and proceedings after the commencement thereof, and judgments, orders and 

awards entered therein in the client's favor and the proceeds thereof to the extent of fees and 

compensation specially agreed upon with the client.” Or. Rev. Stat. Ann. § 87.445.  Additionally, 

“[e]xcept for tax liens, prior encumbrances and prior liens of record on the real or personal 

property subject to the lien created by ORS 87.445, the lien created by ORS 87.445 is superior to 

all other liens, including a lien created by ORS 147.285.” Or. Rev. Stat. Ann. § 87.490.  The 

Oregon Appellate Court explained that “personal property” as included in Section 409 (above) is 

not equivalent to a money judgment and therefore, “the exception clause in ORS 87.490 does not 

apply to liens on money judgments.” Rockwood Water Dist. v. Steve Smith Contracting, Inc., 720 

P.2d 1332, 1334 (Or. 1986).  The court, also dealing with a writ of garnishment, ultimately held 

that an attorney’s lien is superior to a garnishment based on a money judgment because a money 

judgment is not personal property for purposes of the superiority of attorneys’ liens. Id.  

For the reasons listed above, the charging lien asserted by Counsel for the Appellant 

stands absolutely superior to the liens or claims asserted by the Appellees.  As attorney for the 

Appellant, Chuck McRae, and McRae Law Firm, PLLC, has recovered a judgment as a result of 

seven years of representation and is therefore entitled to the full amount of its contingency fee 

agreement with the Appellant as recognized by this and other jurisdictions.  Therefore, the 

Appellant requests this Court reverse the decision of the trial court, which erred when it failed to 

give Counsel for the Appellant priority over all other claims or liens pertaining to the judgment 

recovered against Appellee Superior, even though Mississippi law firmly supports priority be 

granted to Counsel for the Appellant.   
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II. Whether Chuck McRae and McRae Law Firm, PLLC’s fees are reasonable and 

warranted 

Regarding the reasonableness of fees, it would set quite an unusual and destructive 

precedent to allow a third party to challenge the reasonableness of contingency fees which have 

been contracted for strictly between the purported “debtor” and his counsel.  In fact, that 

challenge could easily amount to tortious interference with a contract, discussed below.  In an 

attorney-client relationship solidified by a contingency fee agreement between a plaintiff and 

his/her counsel, the arrangement of fees is controlled solely by the contract between counsel and 

plaintiff.  Nevertheless, should this Court find it necessary to address the reasonableness of the 

fees assessed in the contract between counsel and his client, even though the client has never 

objected to or voiced any concern with the amount of fees agreed-upon, this Court will find that 

the fees are more than reasonable, if not de rigueur, in this region.  In fact, there is no doubt that 

a forty percent (40%) contingent fee is the acceptable norm in this region.  Furthermore, Counsel 

for the Appellant could have increased the attorney’s fees to forty-five percent (45%) or even 

fifty percent (50%) upon the taking of the first or second appeal (appeals which exist as a right to 

the Appellant), as is the common practice in contingency fee agreements.  However, Counsel for 

the Appellant did not contract to raise his fees as a courtesy to the Appellant. R. at 80.  

In McKee v. McKee, 418 So. 2d 764, 767 (Miss. 1982), the Court held that attorney’s fees 

depend on consideration of, in addition to the relative financial ability of 
the parties, the skill and standing of the attorney employed, the nature of 
the case and novelty and difficulty of the questions at issue, as well as 
the degree of responsibility involved in the management of the cause, the 
time and labor required, the usual and customary charge in the 
community, and the preclusion of other employment by the attorney due 
to the acceptance of the case. 
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Id.  These factors all clearly weigh in favor of the fee percentage in this case.  First, regarding the 

Appellant’s financial ability, it is clear that the refusal of Appellee Superior to reimburse 

Appellant for the copious work performed caused the Appellant to become unable to outright 

compensate its Counsel for the continual work performed through representation over the seven 

(7) year period.  Therefore, the contingency fee agreement was warranted in this situation.  

Second, Counsel for the Appellant, the McRae Law Firm, PLLC, has through its attorneys, well 

over fifty (50) years of legal experience.  Additionally, Oliver Diaz, who has roughly thirty (30) 

years of legal experience was associated with Chuck McRae and McRae Law Firm.  Both 

Counsel Chuck McRae, as well as, Oliver Diaz served on the Mississippi Supreme Court.  Both 

Counselors remain in good standing with the Mississippi Bar and both have developed proficient 

knowledge in the legal field throughout their distinguished careers.   

 Third, the nature of the case as well as the difficulty of resolving the issue at hand 

certainly also warranted the fees contracted-for.  This Court is well aware of the construction 

issues which were prevalent throughout the underlying trial and on appeal regarding the funds 

withheld by Appellee Superior Asphalt.  The fact that the underlying matter remains pending 

since 2009 is a testament to the difficulty of this matter and its hotly contested issues.  

Furthermore, Counsel for the Appellant, Chuck McRae and McRae Law Firm, PLLC, have been 

greatly responsible for this matter at every stage of its progression and has, as noted above, been 

the only Counsel involved since the case’s inception.  Discussed more fully below, the rate 

agreed-upon by the Appellant is absolutely reasonable and even expected in the community in 

which Counsel for the Appellant practices.        

The Koehring case would be appropriate authority here for the reasonableness of 

Plaintiff’s counsel’s fees in the instant complex construction litigation. Koehring Co. v. Hyde 
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Construction Co., 236 So. 2d 377 (Miss. 1970).  In Koehring, the Mississippi Supreme Court 

addressed the reasonableness of a fifty percent (50%) contingency fee for the attorneys of Hyde 

Construction Company in a complex construction case involving a contract for the designing and 

installation of a large concrete mixing and cooling plant, in which Hyde was the prime 

contractor. Id. at 383.  In Koehring, the Mississippi Supreme Court held that the contingency fee 

of fifty percent (50%) for Hyde’s attorneys was indeed reasonable, holding that the litigation was 

“bitterly contested,” and citing the amount of time required, the unusual trying factors, and the 

nature of the suit. Id. at 387. 

In the instant case, similar to Koehring, complex claims of breach of contract and breach 

of fiduciary duty regarding a construction project are involved. Id.  Similar to Koehring, the 

instant litigation was complex and lengthy, taking several years to reach resolution solely on the 

issue of Appellee Superior’s obligation to the Appellant. Id.  Obviously, the matter is not yet 

completely resolved since, as in Koehring, it involves several appeals and other ancillary matters. 

Id.   In Koehring, the Court held that the nature of the suit, the time involved, and the complexity 

of the suit entitled the attorneys to a reasonable fifty percent (50%) contingency fee. Id.  Here, 

Counsel for Appellant contracted for a forty percent (40%) contingency fee even though a higher 

percentage could have been sought. R. at 80.  Said contingency fee, for a case that was brought 

to trial and has seen (now) two (2) appeals, has practically been held to be customary in 

Mississippi Courts.  For example, in Mississippi State Bar v. Blackmon, 600 So. 2d at 177, the 

Court held:  

[w]e might judicially note a once prevailing standard contract of one-
third, if the claim is settled without suit, forty percent where suit is filed 
and fifty percent where the case actually goes to trial. It is more 
typically stated now as forty percent through trial and fifty percent 
if an appeal is taken. 
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(emphasis added). 
 
Not only do Appellees’ anticipated arguments contravene established law as well as 

common sense, but their ruling requested would no doubt set a dangerous and destructive 

precedent which invades the contractual relationship between a client and his or her counsel and 

subjects such private contracts to the whims of any third-party creditor, who would essentially be 

given license to dictate how much fee an attorney is able to earn on any given case (which, as 

demanded here, would likely always amount to $0). R. at 117-20, 153-61.  Such precedent opens 

the door to potentially endless disputes over the reasonableness of fees in every context and 

subjects each trial court to an unnecessary evaluation of the attorney-client relationship and the 

fees incurred therein.  Further, any argument that Counsel for the Appellant knowingly risked 

receiving zero (0) compensation for this matter is unnerving. R. at 161.  First, Appellant, through 

Counsel, was successful. R. at 12-16, 131.  Therefore, the contingent element for which the 

parties contracted was satisfied and payment is now owed.  Second, a detrimental effect on all 

other attorneys will no doubt follow should those attorneys now be forced to investigate any and 

all potential claims against the prospective plaintiffs before actually committing to 

representation.  The attorney would no doubt be forced to expend time and resources to engage 

in said investigation before proceeding with the case.  A litany of resulting problems will 

inevitably result including, but not limited to: statute of limitations concerns, delay in resolving 

other cases, increased contingency fees and expenses for the investigation, denial of 

representation by potential attorneys based on threats from existing third-party creditors, fewer 

attorneys available to handle such cases, etc.      

It must also be noted that Mississippi contract law continues to hold that courts do “not 

rewrite contracts where they are not illegal, immoral or contrary to established public policy.” 
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Travelers Indem. Co. v. Chappell, 246 So. 2d 498, 510 (Miss. 1971).  There has been no 

allegation or evidence presented that the contract at issue was illegal or immoral and those 

arguments should be considered waived. Id.  As stated above, it is common knowledge, and this 

Court has already taken judicial notice of such, that a 40% contingency fee is de rigueur in this 

region. Mississippi State Bar v. Blackmon, 600 So. 2d at 177.  Nor does this case require an in 

depth analysis to determine the reasonableness of the fees at issue like the Court in Poole v. 

Gwin, Lewis & Punches, LLP, 792 So. 2d 987 (Miss. 2001).  In Poole, after the attorney had 

done a significant amount of work for his client, the client ultimately decided to terminate his 

attorney’s employ.  The Supreme Court found it necessary to enter into an analysis of the 

attorney’s fees only because it deemed that counsel was entitled to quantum meruit recovery for 

work he had done before the client decided to terminate the relationship. Id. at 990 (“Because a 

court is called upon to decide what ‘reasonable compensation’ might be and because the amount 

sought is not liquidated, it is appropriate that a chancery court, sitting in equity, make these 

determinations”).   

The Appellant also maintains that any amount due the Appellees which is not completely 

satisfied by the judgment in this matter, after attorney’s fees and expenses are deducted, is 

without question able to be pursued further by Appellees in separate proceedings.  Appellant is 

aware of no applicable case law which mandates an attorney, in a situation such as this, reduce 

his or her reasonable and agreed upon contingency fee to satisfy the whims of third-party 

creditors.  Therefore, should this Court evaluate the fees agreed upon by the Appellant and its 

Counsel, the Appellant maintains that forty percent (40%) is certainly reasonable and all factors 

governing fees’ reasonableness weigh in favor of awarding the full percentage of fees plus 

expenses.  To the extent the trial court used reasonableness to calculate the fees awarded, the 
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Appellant requests this Court reverse said decision as it was clearly made in error when it 

lowered the reasonable and lawful fees contractually owed to Counsel for the Appellant.  

Considering the case law above and the actions taken by Appellees and their Counsel, 

any attempt to intrude upon the fee agreement entered into by the Appellant and its Counsel is 

unlawful, intentional, and malicious as it wrongfully and without standing seeks to deprive 

Counsel of its reasonable fees.  As stated by Savell, the Mississippi Constitution “prohibits the 

impairment of obligations of contracts.” In Re Guardianship of Savell, 876 So. 2d 308, 315 

(Miss. 2004) (citing Miss. Const. art. 3, § 16 (1890)). 

The Appellant also wishes to inform this Court of Appellees’ interjection into the 

attorney-client relationship through modification (or, more appropriately, destruction) of the 

valid, binding, and agreed-upon contract entered into exclusively by Appellant and its Counsel. 

R. at 117-20, 153-61.  As Counsel had stated to the Appellees and to the trial court, no standing 

exists for the Appellees to pursue Counsel Chuck McRae and McRae Law Firm, PLLC’s funds 

and, as a result, their pursuit amounts to tortious interference with Appellant’s contract with its 

Counsel. R. at 70, 216.  Not only is Appellees’ attempt to intervene in the contractual 

relationship between Appellant and its Counsel against established case law but it is also against 

judicial economy as it unnecessarily prolongs this litigation.  As stated above, Appellees’ actions 

cause harm not only to the Appellant but to Appellant’s Counsel as well, without whose actions 

Appellees would never have had the ability to pursue the funds now at issue.     

According to the Court in Cenac, a cause of action for tortious interference with a 

contract exists when the following four (4) elements are present:   

(1) that the acts were intentional and willful; (2) that they were 
calculated to cause damage to the plaintiffs in their lawful business; (3) 
that they were done with the unlawful purpose of causing damage and 
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loss, without right or justifiable cause on the part of the defendant (which 
constitutes malice); and (4) that actual damage and loss resulted.  

 
Cenac v. Murry, 609 So. 2d 1257, 1268-69 (Miss. 1992) (citing Liston v. Home Ins. Co., 659 F. 

Supp. 276, 281 (S.D. Miss. 1986)). 

First, the strategy seeking to deprive Counsel of the funds to which it is legally entitled 

was designed and enacted by the Appellees to disrupt the explicit terms of the contract between 

Counsel and Appellant.  Appellees pursue fees lawfully belonging to Counsel even though no 

legal bases exist for Appellees’ position.  Second, Appellees have plainly intended to damage the 

McRae Law Firm and the attorney-client relationship between said Counsel and the Appellant 

since Appellees seek to deprive Counsel of the fees (40% plus expenses that exceeded over 

$16,000.00) lawfully agreed upon and rightfully earned as a result of seven (7) years of 

litigation, including (now) two (2) appeals.  Throughout the seven (7) years in litigating, trying, 

and appealing this matter, Counsel, Chuck McRae and McRae Law Firm, PLLC has had to 

maintain the overhead incurred, and its staff has devoted an immeasurable amount of valuable 

time and energy into seeing this matter through to its conclusion.  Should the trial court’s 

decision be allowed to stand, which set forth no case law covering the issue at hand and did not 

actually utilize equity, Appellant’s Counsel will not only be deprived of the legally binding terms 

of the agreement but will also be deprived of the reasonable, and proven, expenses incurred 

throughout the ongoing seven-year representation. R. at 80, H. Tr. at 42-43.   

Third, the malice element is clearly established as well, since Appellees can cite to no 

applicable case law supporting their positions and there is no reasonable basis for their continued 

quest for Counsel’s fees.  Inexplicably, Appellee MMC pursues the instant course of conduct 

even though its Counsel has previously expressed his lack of faith in MMC’s position.  For 

instance, Counsel for MMC has previously stated: “I’m fairly certain I have no dog in this fight 
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because MMC is sitting at the bottom of the totem pole and, although I don’t know the amount 

of all the claims, I don’t believe there will be funds left over to trickle down to MMC.” R. at 232.  

On May 21, 2015, Counsel for Appellee MMC stated before the trial court that Appellee MMC 

served a garnishment on September 11, 2014 in Madison County Circuit Court and, for the first 

time, insinuated that Appellee MMC may have a claim to some of the funds at issue. H. Tr. at 

16-17.  Even when faced with the knowledge that no bases exist to support the superiority of 

their claims, Appellees argue their rights supersede the rights of the attorney who successfully 

obtained the funds at issue and allowed Appellees MMC and H & E the opportunity to receive 

their respective shares.  

And fourth, should Appellees continue to argue reasonableness of attorney’s fees, there is 

no doubt damage will be done to Chuck McRae and the McRae Law Firm, since it will be 

deprived of the contractual amount of the monies to which it is legally entitled.  Further, 

Appellant has been forced to endure additional litigation for matters which should be completely 

resolved and additional time and money has been expended arguing a matter which Appellees 

never had standing to raise and pursue in the first place.  Since Appellees continue to disregard 

the law governing the issues at hand, the Appellant should be entitled to attorney’s fees for being 

forced to endure additional damage caused by the Appellees’ unlawful delay. 

Pursuant to prevailing law, “[a] pleading is frivolous pursuant to Rule 11 if ‘objectively 

speaking, the pleader . . . has no hope of success.’” Guardianship of Buckalew v. Buccluch, 62 

So. 3d 460, 463 (Miss. Ct. App. 2011) (quoting Ill. Cent. R. Co. v. Broussard, 19 So. 3d 821, 824 

(Miss. Ct. App. 2009)).  Objectively, the Appellees’ positions are completely frivolous 

considering, first, Counsel for MMC has previously admitted that MMC is “at the bottom of the 

totem pole” and only has an entitlement to funds after recovery by all other parties. R. at 232.  
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Second, after diligent research, Appellant has found no case law supporting the position that a 

third-party creditor can interfere with the recovery of an attorney who has obtained an award on 

behalf of his client.  Attorney’s fees are able to be awarded on appeal according to this Court’s 

decision in Martin. Martin v. Williams, 172 So. 3d 782, 787 (Miss. Ct. App. 2013) (quoting 

Howard v. Howard, 968 So. 2d 961, 980 (Miss. Ct. App. 2007) (“ultimately, the decision 

whether to award attorney's fees on appeal is discretionary with this Court”).  After setting aside 

the decision of the trial court as erroneous, this Court should award the Appellant attorney’s fees 

for having to appeal the issues of priority and reasonableness of fees herein because the 

Appellees’ positions are unfounded in law.  

For the reasons explained above, the Appellant maintains that Counsel for the Appellant 

is entitled to priority over all other liens or claims asserted by any third-party creditor in this 

matter.  Appellant reiterates that Mississippi law and other jurisdictions’ laws afford the 

attorney’s charging lien preeminent status over nearly all other claims or liens.  Further, the fees 

and expenses set forth in this matter are indeed reasonable and accepted by the standards of the 

Mississippi Supreme Court.  Lastly, the Appellees’ actions amount to nothing less than tortious 

interference with the attorney-client contract entered into exclusively by Counsel for the 

Appellant and the Appellant.  The Appellees have no actual claim to any of the forty percent 

(40%) fee or expenses which should be awarded to Counsel Chuck McRae and McRae Law 

Firm, PLLC.  Therefore, the Appellant requests this Court reverse the erroneous decision of the 

Hinds County Chancery Court since it fails to account for the attorney’s predominant charging 

lien and the reasonableness of the fees agreed-upon.     
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III. Whether Chuck McRae and the McRae Law Firm, PLLC should presently 
be entitled to withdraw the entirety of its attorney’s fees and expenses 
incurred over seven years  
 

In addition to the Appellant’s request that this Court reverse the trial court’s ruling and 

allow Counsel the full amount of its fees prior to distribution to the Appellees, the Appellant 

further requests that the funds to which Counsel and McRae Law Firm, PLLC is entitled be 

released immediately to said Counsel for disbursement in satisfaction of Counsel’s attorney-

client contract with the Appellant. R. at 80.  The remainder of the funds should also be disbursed 

to Counsel in order that they may be held in an interest-bearing trust account.  Even if additional 

post-judgment interest is awarded by this Court (as discussed below), the funds should be held in 

an interest-bearing trust account until such time as a determination is made as to the proper 

allocation between all creditors of the Appellant.   

As stated above, Counsel for the Appellant presented his right to fees in the amount of 

forty percent (40%) of the total judgment obtained in addition to all expenses incurred over more 

than seven (7) years of litigating the instant matter.  Since all applicable case law in Mississippi 

supports Counsel’s position that it is entitled to the full amount of attorney’s fees plus expenses, 

Counsel should immediately be entitled to withdrawal of attorney’s fees, with the remainder of 

the funds held until a proper determination as to creditor priority is accomplished.  Should this 

Court not allow Counsel to deduct the funds owed to him, it will essentially be penalizing 

Counsel and the Appellant since no interest will be accruing on the deposited funds while the 

Appellees may have the ability to seek enlarged awards due to interest accruing on their 

respective amounts. 

Appellant’s Counsel is not a “claimant” to the interpleaded funds as the Appellees may 

attempt to argue.  Counsel and Appellant entered into a contract that entitled Counsel to a 40% 
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fee plus expenses contingent upon a judgment in Appellant’s favor. Id.  Counsel fulfilled its 

contractual obligation by successfully recovering a judgment in Appellant’s favor which entitled 

Counsel to receipt of the full amount of attorney’s fees as soon as the judgment was satisfied.  

The judgment not only entitles Appellant to the awarded amount but definitively ensures 

Counsel its percentage of the amount agreed-upon as well which, as explained above, is certainly 

reasonable and warranted.  In addition, all applicable case law places Counsel in a position 

superior to that of all of the claimants. 

As in any other case involving the recovery of a judgment, the funds should be 

immediately disbursed to the Appellant and its attorney.  Intervention of the Court to determine 

the attorney’s share or his ability to access his funds is not necessary.  Nor does this case require 

an in depth analysis to determine the reasonableness of the fees at issue like the Court in Poole, 

as discussed above. Poole v. Gwin, Lewis & Punches, LLP, 792 So. 2d at 990.  Here, a Poole 

determination is not appropriate and will serve only to cause further delay and dissipation of this 

Court’s resources.  First, unlike in Poole, Appellant never terminated his relationship with 

Counsel; in fact, Counsel has represented Appellant for the entirety of his case, including appeal, 

ultimately garnering a judgment in Appellant’s favor.  Second, Appellant has produced ample 

case law above to show that forty percent (40%) fee and expenses are not only reasonable but the 

normal rate for similar work in the state of Mississippi.  And third, the amount at issue is not 

similar to the disputed, unliquidated amount in Poole, where the attorney required the Court to 

assess possible fees under the theory of quantum meruit due to the client’s termination of the 

attorney-client contract.  Id. at 988-90.  The Appellant has no desire to limit or otherwise dispute 

the fees or expenses of Chuck McRae and McRae Law Firm, PLLC are owed under the contract.  

Thus, no Court determination of fees is necessary under quantum meruit or any other legal 
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theory.  Regardless of this Court’s determination of additional post-judgment interest (discussed 

below), the full amount of attorney’s fees and expenses belonging to Counsel for the Appellant 

should be released to Counsel in satisfaction of the representation agreement.  Any additional 

interest could be added by Appellee, Superior, by Order of this Court at a later date. 

Further, the instant situation contains similar facts as those in the Marketfare case from 

the Eastern District of Louisiana, which held that attorneys in that matter could withdraw their 

“reasonable fees” from the registry of the court, even though said withdrawal was contested by 

an intervening party. Marketfare Annunciation, LLC v. United Fire & Cas. Co., 2009 WL 

3672758, at *1 (E.D. La. Oct. 30, 2009) (“[law firm] was entitled to recover reasonable 

attorneys’ fees and costs incurred in connection with their efforts which resulted in a substantial 

judgment benefitting both sets of Intervenors in this complex litigation”).  Here, Chuck McRae 

and McRae Law Firm, PLLC should be entitled to withdraw the full amount of fees and 

expenses from the registry without further delay.  Appellant and Counsel has no interest in 

interfering with the Appellees’ claim to the funds remaining after Counsel withdraws its 

contracted-for portion.   

Appellant and Counsel further avers that the usual course for resolution in any scenario 

where a judgment has been satisfied is to release the funds to the Appellant, through Appellant’s 

attorney, in order that attorney’s fees and expenses are deducted when there is no dispute as to 

the amount of the attorney’s fees (as here).  Thereafter, the Appellant receives the remainder of 

the award would be maintained in the trust account to satisfy the creditors’ liens; an issue wholly 

unrelated to attorney’s fees and expenses.  Thus, the Appellant requests this Court reverse the 

decision of the trial court. as it found, in error, that the prematurely interpleaded funds should not 

be disbursed to the trust account of Counsel for the Appellant. 
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IV. Whether the Appellant is entitled to post-judgment interest on the judgment 
obtained by Chuck McRae and the McRae Law Firm, PLLC 
 

In addition to Counsel for the Appellant’s dominant charging lien which amounts to forty 

percent (40%) of the award plus expenses, the trial court should have included additional post-

judgment interest to the amended judgment.  As stated above, the trial court entered judgment in 

favor of the Appellant on September 19, 2012. R. at 13, 20.  On February 5, 2013, the original 

judgment was amended by the trial court to correct the award of compensatory damages and to 

clarify the Appellant’s entitlement to interest in the amount of six percent (6%) pre- and post-

judgment. R. at 14-16.  The amount of compensatory damages awarded to the Appellant without 

interest totaled $171,033.20. Id.  In addition, the trial court ordered pre-judgment interest at the 

rate of 6% to begin on May 13, 2009. Id.  On October 8, 2014, and while this matter was still on 

appeal, Defendant Superior filed its Second Amended Post-Judgment Motion for Leave seeking 

to deposit funds in this Court’s registry prior to the resolution of this matter. R. at 131.  On 

November 5, 2014, this Court granted the Defendant’s Motion and allowed the Defendant to 

deposit $205,839.65 into this Court’s registry. R. at 46.  More than five (5) months later, on 

April 21, 2015, this Court issued its mandate which therein returned jurisdiction to the chancery 

court such that the chancery court could make determinations as to interpleading of funds and 

additional interest. R. at 99.  Therefore, the amount deposited into this Court on November 5, 

2014 was insufficient to satisfy the total amount owed to the Plaintiff when considering the 

continuing accumulation of post-judgment interest while this matter was on appeal and outside 

the jurisdiction of the chancery court.   

Pursuant to Miss Code Ann. § 75-17-7, the judgments “shall bear interest at a per annum 

rate set by the judge hearing the complaint from a date determined by such judge to be fair but in 

no event prior to the filing of the complaint.”  Further, the Union Carbide Court has stated “[t]he 
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plain language of the statute gives the judge wide latitude to determine both the interest rate and 

the date from which it runs, provided that the date is not a date prior to the date the complaint 

was filed.  This Court has upheld post judgment interest rates of eight percent and greater.” 

Union Carbide Corp. v. Nix, Jr., 142 So. 3d 374, 394 (Miss. 2014).  As delineated by the 

Mississippi Supreme Court, “the right to post-judgment interest is a statutory right according to 

Miss. Code Ann. § 75-17-7 (1991), this Court does not conclude that the motion for interest was 

a motion to amend or alter the judgment.  Therefore, we need not address the timeliness of filing 

the motion in accordance with M.R.C.P. 59.” U.S. Fid. & Guar. Co. v. Estate of Francis ex rel. 

Francis, 825 So. 2d at 50.  Moreover, “[d]ue to the mandatory nature of § 75–17–7 . . . public 

policy heavily favors post-judgment interest.” Mississippi Dep't of Mental Health v. Hall, 936 

So. 2d 917, 930 (Miss. 2006).  

In addition, the Appellant’s right to full post-judgment interest was acknowledged by 

Appellee Superior Asphalt in its Second Amended Motion, where it admitted that there was 

indeed a dispute remaining regarding the amount of compensatory damages after this Court’s 

judgment. R. at 131.  Therein lies the problem: the amount attempted to be deposited by the 

Defendants in 2012 was deficient and the Court did not have jurisdiction to resolve it at that 

time.  The same result should have been reached in 2014 since the appeal was still pending and 

since the chancellor continued to lack jurisdiction over the funds which Appellee Superior 

sought to interplead.      

A “judgment is final only when it settles all issues as to all parties.” Cotton v. Veterans 

Cab. Co., 344 So. 2d 730, 731 (Miss. 1977).  Regarding the 2013 judgment, the trial court 

effectively settled all issues as to all parties as to the Appellant’s entitlement to compensatory 

damages. R. at 12-16.  The only action that could be taken by the Appellant regarding the issue 
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of punitive damages was to pursue an appeal to the Mississippi Supreme Court, which divested 

the trial court of jurisdiction. R. at 3, 131.  Therefore, the Hinds County Chancery Court no 

longer had the jurisdiction to act while the case was on appeal.  This position is reinforced by 

Greene County, where the Court held that “[f]iling a notice of appeal transfers jurisdiction from 

the trial court to an appellate court.” Corporate Mgmt., Inc. v. Greene Cnty., 23 So. 3d at 460.  

“In other words, the appeal removes the case ipso facto to the appellate courts.” Id. (citing 

McNeil v. Hester, 753 So. 2d 1057, 1076 (Miss. 2000)).  According to the Grasz Court, “though 

an appeal is pending, ‘the appellee may execute on the decree in the lower court, providing the 

appeal is without a supersedeas bond and that the court does not in any way broaden, amend, 

modify, vacate, clarify, or rehear the decree.’” Bert Allen Toyota, Inc. v. Grasz, 947 So. 2d at 363 

(quoting Ladner v. Ladner, 843 So. 2d 81, 83 (Miss. Ct. App. 2003)). 

Here, the trial court was divested of jurisdiction as a result of the appeal.  Further, the 

Appellee Superior Asphalt, the party which sought to interplead the funds, initially pursued a 

cross-appeal which was later withdrawn.  As a result, the deposit of funds was premature, as it 

occurred while the appeal was pending and while the trial court lacked jurisdiction to accept such 

funds.  Further, although Appellee Superior did not file a supersedeas bond with the appeal, the 

Appellant did not seek to enforce the judgment entered by the trial court because the appeal had 

not yet been resolved. Nor did it submit it to the appellant’s attorney, Chuck McRae and the 

McRae Law Firm, PLLC to be held in trust. Any argument that the Appellant failed to respond 

and, therefore, waived any opposition to the Appellee’s request is invalid since the trial court 

was deprived of jurisdiction regarding the interpleaded funds and, thus, the Appellant was unable 

to file a pleading at that time.  This is reinforced by this Court’s April 21, 2015 mandate 
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conveying jurisdiction by way of “further proceedings as may be appropriate forthwith be had 

consistent with this judgment.” R. at 99.  

Further, the November 5, 2014 action of Appellee Superior in depositing a portion of the 

funds before this case concluded was absolutely an attempt to alter or limit this Court’s prior 

Order awarding $171,033.20 with six percent (6%) post-judgment interest and, therefore, tasks 

Appellee with the obligation to deposit the remaining post-judgment interest as of the date this 

appeal is concluded or, at the very least, the date that jurisdiction was returned to the trial court. 

R. at 7, 99.  Such action was equivalent to an amendment and modification of the Order and 

should, therefore, be corrected.  

Any argument by the Appellee that the Appellant must accept the amount interpleaded is 

misplaced.  As stated by the Hammond Court, the Appellant was “under no duty to accept less 

than the amount due [it] and [Bar-Til, Inc. is] entitled to lawful interest on said amount.” 

Marcoin, Inc. v. Hammond, 368 So. 2d 1257, 1259 (Miss. 1979).  The Appellant also relies on 

the Hood case which applies Mississippi law and holds that a party who merely offers to deposit 

funds into the registry of the Court is not protected from the imposition of interest. Aetna Cas. & 

Sur. Co. v. Hood, 1995 WL 1945485, at *2 (N.D. Miss. Jan. 10, 1995).  The Appellant, as a party 

entitled to such judgment, could not execute on the judgment as the matter was not yet fully 

resolved.  Appellee Superior’s limitation on the amount of post-judgment interest by prematurely 

depositing funds was improper since it precluded Appellant and the other interested parties from 

addressing their respective amounts with the proper interest added thereto.  Therefore, the action 

of the trial court in allowing the deposit of such funds was improper and the amount of interest 

required on the award should be enlarged to reflect either this Court’s returning jurisdiction to 

the trial court or this Court’s definitive resolution of this appeal.  Superior could have placed the 
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monies into the trust account of the McRae Law firm to be held in trust awaiting the resolution of 

the Appellate Court.     

Appellant and all parties with legitimate liens on the funds at issue should be entitled to 

the accrual of interest through the completion of this appeal and at that time a final decision is 

made as disbursement of funds.  Alternatively, this Court should require that Appellee Superior 

deposit additional post-judgment interest into the registry of the Hinds County Chancery Court 

which would properly account for six percent (6%) interest on $177,033.20 for each day 

beginning on May 13, 2009 and through, at least, the April 21, 2015 judgment issued by this 

Court returning jurisdiction to the Hinds County Chancery Court.  As such, the Appellant 

requests this Court accordingly reverse the erroneous decision of the trial court denying 

additional interest.  

CONCLUSION 

In sum, the Appellant respectfully requests this Court reverse the erroneous ruling of the 

Hinds County Chancery Court and find that the fees and expenses of Counsel for the Appellant, 

Chuck McRae and McRae Law Firm, PLLC, be granted priority over all other claims against the 

Appellant, BarTil, as Counsel possesses a charging lien which, by all applicable Mississippi case 

law and persuasive authority, is superior to all other claims asserted in this matter.  The Appellant 

further requests that this Court reverse the decision of the chancery court and allow the 

Appellant’s Counsel to withdraw the funds presently held in the registry of the chancery court in 

fulfillment of Counsel’s fees and expenses.  Appellant also requests this Court reverse the 

decision rendered by the Hinds County Chancery Court as it erroneously denied additional post-

judgment interest even though the trial court prematurely granted Appellee’s request to interplead 
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a deficient amount of funds into the chancery court’s registry.  Such interest should be calculated 

to include all days through the termination of this appeal.   

THIS the 9th day of March, 2016. 

Respectfully submitted, 
BAR-TIL, INC, Appellant 

 

BY:      /s/ Chuck R. McRae  ______  
      Chuck R. McRae (MSB# 2804) 
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Seth C. Little (MSB #102890) 
McRae Law Firm, PLLC 
416 E. Amite Street 
Jackson, Mississippi 39201 
Office: 601.944.1008 
Fax: 866.236.7731 
Email: chuck@mcraelaw.net  
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Donald Alan Windham, Jr., Esq. (awindham@balch.com) 
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 Honorable Dewayne Thomas 
Hinds County Chancery Court 

316 South President Street 
Jackson, Mississippi 39201 

(via United States Mail) 
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