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REPLY ARGUMENT 

In response to the substantial legal errors identified by American Optical Corporation, 

Appellee Robert Rankin argues that a jury verdict must be unflinchingly deferred to on appeal—

even when it impermissibly overrides the statute of limitations, is not supported by evidence of 

product defect, and is rendered by a biased jury drawn from a venire predisposed to favor him.  

But the law demands more than a silicosis diagnosis by a litigation expert and scant evidence of 

silica exposure, which is all that Rankin offered the jury.  No deference is due when fair-minded 

jurors could not find that the defendant’s product caused the plaintiff’s claimed injury.  Miss. 

Valley Silica Co., Inc. v. Reeves, 141 So. 3d 377 (Miss. 2014). 

The judgment must be reversed for numerous reasons, but the Court may resolve this 

appeal on an uncontested error:  Rankin has confessed one of the most significant errors raised on 

appeal—his ambush of American Optical with surprise expert testimony by Dr. Obie McNair 

linking Rankin’s various illnesses “in part” to silica exposure.  This surprise opinion—which was 

not just undisclosed, but affirmatively disavowed by Dr. McNair prior to trial—was Rankin’s only 

proof that his future medical expenses were caused by American Optical.  It was inadmissible, and 

without it Rankin had no evidence of his claimed damages.  Rankin offers no response to this error. 

This Court has made clear that, when an appellee fails to respond to such a plain and 

prejudicial error, the Court will deem the error confessed and reverse on that basis.  Westinghouse 

Credit Corp. v. Deposit Guar. Nat’l Bank, 304 So. 2d 636, 637 (Miss. 1974).  The Court should 

accept Rankin’s confession of the expert-ambush error, reverse the verdict, and render a judgment 

for American Optical on this basis.  See infra, Section V(A).  Alternatively, the Court should 

reverse and render a judgment or, at the very least remand the case for a new trial, for any of the 

other errors raised in American Optical’s principal brief.  Each error is addressed below. 
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I. Rankin’s claims are indisputably barred by the three-year statute of limitations. 

In an effort to avoid Mississippi’s statute of limitations for latent disease, Rankin recasts 

the limitations bar as a jury question.  It is not.  The material facts demonstrating that Rankin’s 

claims are barred by the statute of limitations have never been disputed.  They are: 

 Rankin began experiencing severe breathing problems as early as the year 2000; 

 by 2007, he required in-home breathing treatments four times a day; 

 in November 2007, he was diagnosed by his treating physician with chronic obstructive 
pulmonary disease (“COPD”), a lung disease that makes breathing difficult; 

 the COPD diagnosis was repeated to Rankin numerous times by other physicians 
between November 2007 and January 2010;  

 in January 2010, a chest x-ray revealed that Rankin suffered from pulmonary fibrosis, 
lung scarring consistent with silica exposure; and 

 in May 2013, Rankin filed this lawsuit alleging that he suffers from “lung disease” and 
that his “lungs and body were injured” due to exposure to respirable silica. 

See AO Br. at 11, 17-20 (citing relevant parts of record and transcript); R.39, 63.  Rankin never 

offered any witnesses or other evidence to dispute these facts before or during the trial.1 

Throughout this litigation, the question presented by these undisputed facts has been purely 

legal:  Whether Rankin knew of his injury or should have discovered it at least three years before 

he filed this suit?  As demonstrated in American Optical’s principal brief, this Court has made 

clear that a claim for latent injury or disease accrues “upon discovery of the injury, not discovery 

of the injury and its cause.”  Angle v. Koppers, Inc., 42 So. 3d 1, 5 (Miss. 2010).  And where the 

facts surrounding discovery of the injury are not in doubt, as is the case here, application of the 

                                                 
1 Rankin did not dispute this evidence during the summary judgment stage, at the trial, or in post-trial 
briefing.  Instead, he relied solely on the date of his silicosis diagnosis—which he received after filing his 
complaint—to rebut the statute of limitations defense.  R.2910-40 (Response to Summary Judgment 
Motion); Tr. 718 (Response to Motion for Directed Verdict); Tr. 891-92 (closing argument) R.9381-99 
(Response to JNOV Motion).  Rankin has abandoned that argument on appeal, as it is obvious that a hired 
expert’s post-filing opinion that Rankin suffered from silicosis cannot possibly be the clue that led Rankin 
to discover the alleged injury on which he has already sued.  See AO Br. at 19-20 (citing Langston v. 
Pangborn Corp., 2014 WL 347718, *5 (S.D. Miss. Jan. 31, 2014)). 
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statute of limitations is a question of law that this Court reviews de novo even if the question was 

submitted to the jury.  Lincoln Elec. Co. v. McLemore, 54 So. 3d 833, 835 (Miss. 2010). 

The undisputed facts demonstrate that Rankin knew or objectively should have known that 

he suffered from a lung injury or lung disease no later than November 2007, when he received a 

diagnosis of COPD, and certainly no later than January 2010, when the chest x-ray confirmed that 

he suffered from pulmonary fibrosis.  Rankin’s suit, which was not filed until May 2013, was 

untimely.  No reasonable, objective juror could find that Rankin did not discover his lung injury 

by January 2010 at the very latest, and likely before that.  American Optical is entitled to judgment 

as a matter of law under the three-year statute of limitations.   

Rankin offers two responses to these settled principles, neither of which make his claims 

timely.  First, he criticizes American Optical for failing to offer a witness on the limitations issue.  

Of course, the key witnesses on the question of Rankin’s knowledge of his own injury were Rankin 

himself and his family members.  These witnesses gave undisputed testimony about Rankin’s long-

running breathing problems and his need for breathing treatments by 2007.  American Optical also 

introduced and relied on Rankin’s medical records, which confirm that doctors had advised him 

of his lung injuries as early as November 2007 and repeatedly after that.  See, e.g., Ex. D-61, P-3. 

Second, Rankin suggests that Dr. Demondes Haynes’s expert opinion that Rankin did not 

suffer from silicosis is proof that Rankin could not have known of his injury.  Rankin Br. 26.  The 

issue addressed by Dr. Haynes, however, is entirely different than the one presented by American 

Optical’s limitations defense.  Experts may debate the ultimate causation issue—whether Rankin 

suffered from a lung injury caused by silica exposure (e.g., “silicosis”)—but no one disputes that 

Rankin had a lung injury long before that diagnosis.  Rankin’s knowledge that he was injured 

triggers the limitations period, Angle, 42 So. 3d at 5, and it is clear that Rankin knew or should 

have known that he had some type of lung injury by November 2007 or January 2010 at the latest. 
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Rankin’s claims are barred by the statute of limitations under the undisputed facts, which 

have been the same from before trial until now.  The trial court should have granted summary 

judgment under the statute of limitations, directed a verdict on the limitations ground, or granted 

judgment notwithstanding the verdict after jurors ignored the law.  This Court must now reverse 

the verdict and render judgment for American Optical. 

II. Rankin did not prove that the AO respirators were defectively designed. 

Rankin’s theory of the case is that the AO respirators at issue, the AO1010 and R1050, 

suffered from a design defect that prevented users from testing the fit of the respirators to ensure 

that they properly sealed the breathing zone.  American Optical explained in its principal brief that 

these “fit check” or “fit test” design features did not proximately cause Rankin’s injury and, in any 

event, Rankin’s experts did not offer a feasible alternative design.  See AO Br. at 21-30. 

In response, Rankin suggests that jurors were required to accept the design-defect and 

alternative design opinions of his expert, Darell Bevis.  He also attempts to bolster Bevis’s opinions 

with testimony from American Optical’s corporate representative, Joseph Zdrok. 

A. Rankin’s experts did not show that the AO respirators’ fit-check features caused 
Rankin’s injuries because Rankin never attempted a fit check. 

Rankin argues that jurors were “bound to accept” Bevis’s opinions that the AO1010 and 

R1050 were defectively designed as “true” because American Optical elected not to call an expert 

to offer contrary opinions.  Rankin Br. at 27-28.  This argument is incorrect for three reasons.   

First, Bevis’s opinion testimony—even if accepted as true—does not satisfy Rankin’s 

burden to prove that the AO respirators’ alleged defect caused his injuries.  Bevis claimed that the 

design of the AO respirators prevented a user from performing a “fit test” or “fit check” to ensure 

that the breathing zone was sealed.  Tr. 367-77.2  But it was undisputed that Rankin never attempted 

                                                 
2 In sensational fashion, Rankin’s brief recites the so-called “seven deadly defects” of the AO respirators.  
As both plaintiffs’ experts (Bevis and Dr. Vernon Rose) testified, however, these design features all relate 
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a fit test or fit check of any AO respirator.  Tr. 344, 406-07, 601-02; Ex. P-45-38-39.  As a result, 

no one can know whether Rankin could have worn any respirator effectively or whether he could 

have achieved a proper fit with the AO respirators (had he tried).  Given this fact, Bevis admitted 

that he could not say whether Rankin could have effectively worn an AO1010 or R1050.  Tr. 406-

07.  This admission defeats Rankin’s design-defect claim:  Because Rankin never attempted to test 

the AO respirators for an adequate fit, the respirators’ alleged inability to allow an adequate fit test 

could not have caused Rankin’s injuries.  See AO Br. 22-23.  Simply put, jurors had no evidence 

on which to find that the alleged design defect was the cause-in-fact of Rankin’s injuries.   

Moreover, Bevis admitted that he had “no data” regarding Rankin’s exposure to respirable 

silica—no data regarding the frequency, levels, or locations of the exposure and no data regarding 

whether the exposure occurred while Rankin was wearing an AO respirator.  See AO Br. at 9-10 

(citing Tr. 395-98, 416-17); AO Br. 23-25.  Therefore, whatever Bevis had to say about the design 

of the AO1010 and R1050, he could not say that Rankin was exposed to injurious amounts of 

respirable silica while wearing them.  Further, even if jurors assumed (without proof) that Rankin 

wore the AO respirators in harmful concentrations of respirable silica, Bevis could not—and did 

not—say that that Rankin used them as intended in concentrations of silica that were within the 

limits that the respirators were designed to protect against.  See AO Br. at 23-25.  Without such 

evidence, fair-minded jurors could not find that the claimed defect caused Rankin’s injuries. 

Second, American Optical was not required to call its own expert to testify on an element 

that Rankin bears the burden to prove, and jurors (and reviewing courts) are never bound by an 

expert’s opinion simply because a rebuttal expert is not called.  Thompson v. Nguyen, 86 So. 3d 

232, 236-37 (Miss. 2012).  Expert opinions are “advisory in nature,” not “binding on triers of fact.”  

                                                 
to the manner in which a user tests the fit of the respirator to his or her unique facial features.  See Rankin 
Br. at 8-9; compare AO Br. at 21-22 (citing trial transcript). 
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Id.  In this case, American Optical elected to expose the flaws in Bevis’s opinions through cross-

examination, as is commonly done.  See id. (rejecting argument that jury must accept expert 

testimony when no rebuttal expert is called and explaining that cross-examination may expose 

opinions as unsound); Miss. Transp. Comm’n v. McLemore, 863 So. 2d 31, 36-37 (Miss. 2003).  

In any event, American Optical’s arguments do not depend on weighing the credibility of Bevis’s 

testimony, but on the admissibility and sufficiency of that testimony.   

Third, Bevis’s opinions never should have been admitted.3  As American Optical 

explained, his opinions—all of which relate to the claimed inability to achieve a “fit” that properly 

seals the user’s breathing zone—were irrelevant and misleading because it was undisputed that 

Rankin never underwent a “fit test” or performed a “fit check.”  See AO Br. at 28-29 (citing Bryant 

v. 3M Co., 78 F. Supp. 2d 626, 634 (S.D. Miss. 2015)).  Further, Bevis had no data regarding the 

levels or frequency of Rankin’s exposure to respirable silica, and therefore he lacked the necessary 

factual predicate for an informed opinion.  See AO Br. at 29.  Finally, Bevis’s methodology and 

opinions were untested, unsupported by any data or peer-reviewed publications, and out of step 

with the consensus opinion of the scientific community—which has determined that filtering 

facepiece respirators like the R1050 and AO1010 function as expected when used in the proper 

environment.  Id. at 29-30.  Even Dr. Vernon Rose, the plaintiff’s expert, agreed that, if worn and 

fitted correctly, both the AO1010 and R1050 would provide a protection factor of up to 10 times 

the permissible limit of respirable silica—just as they were designed to do.  Tr. 602-03.  Rankin 

                                                 
3 Taking a remark by American Optical’s counsel out of context, Rankin suggests that American Optical 
“accepted” Bevis as an expert in the field of respirator design.  Rankin Br. at 28.  Hardly.  When Bevis was 
tendered as an expert, American Optical’s counsel expressly renewed its motion to exclude Bevis’s design-
defect opinions:  “We just renew our motion.  The Court has already ruled.  And we don’t have any objection 
as to his testimony on the design defect of respirators.”  See Tr. 363; see also R.7631-97 (Motion to Exclude 
Opinions of Darell Bevis).  The last sentence was likely intended to convey that counsel had no new or 
different objections than those presented in the motion.  It is ambiguous at best.  Courts do not interpret 
counsel’s ambiguous statements to waive a party’s legal positions, particularly when the remainder of the 
record demonstrates a consistent and adamant objection on the issue.  See Kemlon Prods. & Dev. Co. v. 
United States, 638 F.2d 1315, 1321 (5th Cir. 1981). 
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completely ignores these fatal flaws in Bevis’s opinion testimony, each of which separately renders 

his opinions inadmissible. 

Accordingly, the jury had no evidentiary basis on which to find that the alleged fit-check 

defect in the AO1010 and R1050 proximately caused Rankin’s injuries. 

B. Rankin’s experts did not present a feasible alternative respirator that would have 
prevented Rankin’s injuries. 

Rankin also failed to provide evidence of a “feasible alternative design,” as he was required 

to do under the MPLA.  Miss. Code § 11-1-63(f)(ii).  Rankin asserts that there was “ample” 

evidence of alternative designs, but he points only to the testimony of Bevis and Joseph Zdrok, 

American Optical’s corporate representative.  See Rankin Br. 28-29.  Neither witness offered proof 

of a feasible alternative design that satisfies the MPLA’s requirements. 

First, Rankin cites Bevis’s proposed alternative designs:  either (1) adding exhalation 

valves and adjustable straps to the AO1010 and R1050 (which were features of the AO1040 before 

it was priced out of the market by less expensive respirators, Tr. 412), or (2) using “elastomeric” 

respirators with malleable seals and replaceable filters (which Rankin’s own experts conceded is 

a different product altogether, Tr. 615-16), instead of filtering facepiece respirators like the 

AO1010 and R1050.  As explained by American Optical and not seriously contested by Rankin, 

an elastomeric respirator cannot serve as an alternative design to a filtering facepiece respirator 

because it is an entirely different product.  Further, the AO1040 is not a feasible alternative design 

to the AO1010 and R1050 because it was so expensive to manufacture that it could not compete 

in the market.  See AO Br. at 27-28. 

In any event, Bevis did not testify that the AO1040 was a feasible alternative design to the 

AO1010 and R1050; he claimed only that the AO1040’s design was “better” and would “leak less” 

than that of the AO1010 and R1050.  Nor did he testify that the AO1040’s “less leaky” design 

would have successfully prevented Rankin’s claimed injures.  To the contrary, Bevis forthrightly 
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conceded that the AO1040, which was also a filtering facepiece respirator, suffered from the very 

same “fitting problem” that he claimed made the AO1010 and R1050 defective.  Tr. 410.  In fact, 

Bevis said that all filtering facepiece respirators suffer from the same design defect that causes 

fitting problems and creates the potential for leaks.  Tr. 376-77, 410-12.  That is, Bevis conceded 

that his proposed alternative—the AO1040—was itself defective under his own design opinions.  

Tr. 412; see also AO Br. 25-27.  A defective design cannot be a feasible alternative. 

Second, in an attempt to bolster Bevis’s flimsy alternative-design opinions, Rankin points 

to the testimony of Joseph Zdrok, American Optical’s corporate representative.  Contrary to 

Rankin’s portrayal of Zdrok as unconcerned with safety, Zdrok explained the lengths to which 

American Optical went to ensure that its respirators were designed and used in a safe manner—

including visiting and observing job sites where its products were used, educating distributors, 

training employers, submitting its respirators to blind safety audits by the National Institute for 

Occupational Safety and Health (all of which the AO1010 and R1050 passed), and conducting 

internal testing to ensure that the respirators met the intended protection factors.  Ex. P-31 at 158-

178.  Far from supporting plaintiffs’ allegations of defect, Zdrok was adamant that “American 

Optical never made any products that didn’t protect people.”  Id. at 21.   

Most importantly, Zdrok did not offer any expert opinions regarding an alternative design 

for the AO1010 and R1050.4  While Zdrok agreed with plaintiff’s counsel that American Optical 

was capable of adding Bevis’s preferred features—exhalation valves and adjustable straps—to the 

respirators, Zdrok was clear that such features would not improve their safety.  Ex. P-31 at 23-24.  

Zdrok noted that the basis for Bevis’s preferred design, the discontinued AO1040 respirator, had 

never been approved by NIOSH.  Id. at 27-28.  And Zdrok repeatedly explained that Bevis’s 

                                                 
4 Zdrok testified as a corporate representative for American Optical, not as an expert witness for any party.  
Accordingly, his testimony cannot satisfy Rankin’s burden to prove a feasible alternative design.  See Elliott 
v. El Paso Corp., 181 So. 3d 263, 271-72 (Miss. 2015) (explaining MPLA’s expert testimony requirement). 
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proposed alternative design features were not “improvements;” they were just “something extra 

on [the respirators].”  See, e.g., id. at 23 (“But this particular product didn’t require that kind of 

improvement or whatever you want to call it.  It’s not an improvement; it’s a—something extra on 

there.”); id. at 24 (“It—like I said, they didn’t need to do that.  The disposable respirator doesn’t 

require to have a valve on there or adjustable straps.”).  By adding “extras” that do not improve 

respirator safety, Bevis did not propose a feasible alternative design; he proposed a more expensive 

design that (in his opinion) is still defective. 

Even if the alleged fit-check defect in the AO1010 and R1050 could have proximately 

caused Rankin’s injuries, Rankin failed to offer a feasible alternative respirator design that would 

have prevented those injuries.  His claims fail for this independent reason. 

III. Rankin’s inadequate warnings claim fails because Rankin acknowledges that he did 
not read or rely on the clear warnings given by American Optical. 

American Optical provided conspicuous warnings and detailed fit-check instructions on 

the packaging for the AO1010 and R1050.  See AO Br. at 6-7 (citing and quoting warnings).  In 

particular, both respirators were accompanied by a clear warning not to work in contaminated areas 

without first ensuring a proper fit:  “IF YOU CANNOT ACHIEVE A PROPER FACE FIT, DO 

NOT ENTER CONTAMINATED AREA.”  Ex. P-22; Ex. P-28.  The respirators were sold through 

distributors to employers for use at their job sites, Ex. P-31 at 158-159, not “off the shelf” to 

ordinary consumers.  And the AO respirators were marketed for use only in textile, mining, 

quarrying, and grinding operations, not in abrasive-blasting operations.  Id. at 156, 168.   

The evidence is undisputed that Rankin did not read the warnings provided by American 

Optical, would not have read them under any circumstance, and would not have heeded whatever 

warnings that American Optical provided with its respirators.  See AO Br. at 8-9, 30-31 (citing 

pertinent testimony).  Under these facts, which have been addressed directly by this Court in a 
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similar silica-exposure case, Rankin’s failure-to-warn claim fails as a matter of law.  Mine Safety 

Appliance Co. v. Holmes, 171 So. 3d 442, 452-53 (Miss. 2015).  

Recognizing this, Rankin attempts to convert this into a “no warnings” case and, thereby, 

escape the effect of his failure to read or rely on American Optical’s warnings.  Rankin argues that 

American Optical should have added a specific warning against using its respirators in 

sandblasting operations and should have stenciled warnings on the mask itself.  The failure to take 

these steps, Rankin claims, converts this into a no warnings case. 

Rankin is mistaken for two reasons.  First, he argues that because American Optical’s 

warnings “lacked certain content” (a no-sandblasting warning), American Optical should be 

deemed to have given no warning at all.  This Court has squarely rejected Rankin’s argument.  

Holmes, 171 So. 3d at 453.  When a manufacturer provides any warnings relevant to the use at 

issue, reliance is an essential element of the plaintiff’s failure-to-warn claim.  Id.; accord Palmer 

v. Volkswagen of Am., Inc., 904 So. 2d 1077, 1083-84 (Miss. 2005).  If a warning that failed to 

include the particular language favored by a plaintiff could be re-characterized as no warning at 

all, then the reliance element of a failure-to-warn claim would simply be eliminated.   

American Optical warned that its respirators “should not be worn” and “should not be 

used” in any “contaminated area” that a worker might encounter if the user could not achieve a 

proper fit.  Ex. P-28 (R1050) & Ex. P-22 (AO1010).  Because warnings were given, Rankin must 

prove that he read and detrimentally relied on them.  Holmes, 171 So. 3d at 453.  In fact, Rankin 

proposed and the circuit court gave a jury instruction that required a defense verdict on his failure-

to-warn claim if jurors found “that Plaintiff never read or relied on the instructions and warnings 

that were provided with the respirator.”  R.9291-92 (Jury Instruction No. 8).  Rankin offered no 

such proof.  Instead, Rankin admitted that he did not read the warnings, and his co-worker Larry 

Brown confirmed this admission.  Tr. 348.  Under Mississippi law, as correctly stated in Rankin’s 
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own jury instructions—which he cannot disavow on appeal, see Thompson, 86 So. 3d at 239-40—

American Optical is entitled to judgment as a matter of law. 

Second, Rankin’s proposed warnings would have made no difference in this case, no matter 

where they were placed.  Even assuming (contrary to Rankin’s own testimony) that he actually 

wore an AO respirator while sandblasting, there is no dispute that Rankin would not have read a 

proposed sandblasting-specific warning even if American Optical had included it alongside the 

other warnings for its respirators.  Rankin’s proposed warnings would have resulted in the same 

injuries.  Accordingly, the warnings given by American Optical could not have caused Rankin’s 

injuries.  Holmes, 171 So. 3d at 453; Palmer, 904 So. 2d at 1084. 

Moreover, Rankin presented no evidence that the placement of warnings on the respirators 

themselves would have altered his behavior.  Rankin offered no testimony whatsoever that he 

would have noticed and heeded a warning on the AO respirator itself, as opposed to the packaging 

for the respirator.  Nor did any other witness offer such testimony.  In fact, Rankin’s co-worker 

(Brown) told jurors that the warnings—wherever placed—would have made no difference because 

he and Rankin were going to do the work whatever the risks.  Tr. 348.  It is undisputed, therefore, 

that Rankin would not have heeded warnings on the respirator or anywhere else.  

Rankin’s failure to adduce any proof that he would have altered his behavior had a warning 

been placed on the mask itself renders his claim deficient as a matter of law.  Holmes, 171 So. 3d 

at 453 (reversing verdict and rendering judgment where plaintiff offered no proof that he would 

have changed his conduct “[e]ven had the instructions provided with the Dustfoe 66 respirator 

contained every word [plaintiff] alleges they should have contained”); 3M Co. v. Johnson, 895 So. 

2d 151, 166 (Miss. 2005) (reversing verdict and rendering judgment for manufacturer where 

“[t]here was no evidence presented that any plaintiff [or] any employer read or relied on any 3M 

advertisement, brochure, package or label”); compare Union Carbide Corp. v. Nix, 142 So. 3d 
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374, 390 (Miss. 2014) (affirming inadequate-warnings verdict where plaintiff did read warnings 

and testified that he would have found another job had his proposed “cancer” warning been given).5 

Because Rankin did not read or rely on the clear warnings given by American Optical his 

failure-to-warn claim fails as a matter of law. 

IV. Rankin’s claims fail because, even if the AO respirators were defective, he offered no 
proof that he was exposed to a harmful dose of silica while wearing an AO respirator. 

In response to American Optical’s arguments that Rankin failed to prove exposure to an 

injury-causing concentration of respirable silica while wearing an AO respirator, Rankin turns 

again to the jury-deference argument.  Rankin’s argument that causation is a question for the jury 

presumes that he presented sufficient evidence to support a favorable finding on this essential 

element of his products-liability claim.  See Johnson, 895 So. 2d at 166-67.  He did not.   

To prevail on the causation element, Rankin was required to prove that American Optical’s 

product caused his injury.  “Product exposure is a threshold question in products liability cases:  

[I]t is incumbent upon the plaintiff in any products liability action to show that the defendant’s 

product was the cause of the plaintiff's injuries.”  Dependable Abrasives, Inc. v. Pierce, 156 So. 

3d 891, 896 (Miss. 2015).  In this case, the “product exposure” standard requires proof that Rankin 

was exposed to a harmful dose of silica for a sufficient length of time to cause silicosis while 

wearing an AO1010 or R1050 respirator.  As shown in American Optical’s principal brief, Rankin 

utterly failed to meet his burden of proof on this threshold question.  See AO Br. at 31-36.   

While Rankin said that he jackhammered and sandblasted and wore various respirators 

(including the AO1010 and R1050) while doing so, when asked for details he could not describe 

a single instance in which he wore an AO respirator while performing this type of work.  In fact, 

                                                 
5 Unlike the Texas case on which Rankin relies, in which the plaintiff presented sufficient evidence to create 
a factual dispute for resolution by the jury, see Dresser Industries, Inc. v. Lee, 880 S.W.2d 750, 754 (Tex. 
1993), Rankin did not produce any evidence to support a finding that he would have read or heeded any 
warnings given by American Optical. 
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of the ten different respirators he claimed to have worn during his working life, Rankin did not 

know how often he had used any of them—whether it was “1 time, 10 times, or 100 times.”  Ex. 

P-45 at 40-43.  Rankin’s co-worker Larry Brown confirmed that Rankin never wore a respirator 

while jackhammering.  Rankin said that he did not wear an AO respirator while sandblasting.  

Brown claimed to know of one such occasion (the Eola Guest House project), Tr. 342, but Rankin’s 

testimony that he performed only carpentry work at the Eola Guest House contradicted Brown’s 

claims.  While Rankin’s wife testified that “sometimes” Rankin’s work clothes were too dusty to 

wash with the family’s clothes, Tr. 428, she never went to his job sites and had no idea whether he 

wore respirators while working or, if he did, whether they were AO respirators, Tr. 434. 

In sum, Rankin introduced evidence that he performed work that produced an unknown 

quantity of respirable silica at unspecified job sites while wearing any of ten different respirators.  

Even if this evidence could support a finding that Rankin was exposed to harmful amounts of 

silica, it does not show that any exposure occurred while Rankin was wearing a respirator and 

certainly not an AO respirator.  Such proof of mere exposure, but not “product exposure,” is 

insufficient to sustain a jury verdict.  Pierce, 156 So. 3d at 898-99; Reeves, 141 So. 3d at 383-84; 

compare Holmes, 171 So. 3d at 449-53 (describing the clear, direct, and strong circumstantial 

evidence required to satisfy product exposure standard in respirator-defect case). 

Recognizing that his circumstantial evidence of silica exposure does not come close to 

crossing Holmes’s threshold for sufficiency and reliability, Rankin attempts to salvage the verdict 

under two implausible evidentiary theories.  First, Rankin suggests that the jury’s apportionment 

of 45% of fault to American Optical and 55% to other parties reflects careful deliberation on the 

element of causation.  Under Rankin’s theory, a party’s complete failure to present sufficient proof 

of product causation can be ignored so long as jurors apportion fault to other parties.  Contrary to 

Rankin’s attempt to connect the two, the jury’s finding of proximate cause and its subsequent 
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allocation of fault among responsible parties are distinct legal analyses.  See Exxon Co., U.S.A. v. 

Sofec, Inc., 517 U.S. 830, 837 (1996).  An allocation of fault—which should occur only after the 

jury has been presented sufficient proof of causation to support a verdict against the defendant—

cannot cure a failure to present adequate causation evidence.6 

In any event, there is no plausible connection between the jury’s 45% allocation of fault to 

American Optical and the dearth of product exposure evidence presented by Rankin.  Even if the 

Court assumes (against all the evidence) that Rankin was exposed to an injury-producing amount 

of respirable silica while wearing an AO respirator, there is no evidence—no witness, no 

document, nothing—to support a finding that, of the ten different respirators that he wore, Rankin 

wore an AO respirator 45% of the time that he was exposed to silica.  In Thompson v. Nguyen, the 

case on which Rankin relies most heavily, the Court found sufficient evidence to support the 

verdict when jurors awarded an exact amount of damages ($9,131) tied directly to documentary 

evidence of physical-therapy costs incurred after the plaintiff’s car wreck.  86 So. 3d at 236.  

Thompson provides no support for Rankin’s suggestion that a jury’s groundless apportionment of 

fault, wholly detached from any record evidence, can fill the causation gap. 

Second, Rankin suggests that Dr. Rose’s testimony was sufficient to support the verdict 

even without the circumstantial evidence of exposure required by Holmes.  As an initial matter, 

Dr. Rose conceded that he had “no idea” how many times Rankin had used an AO respirator or 

how long he wore one in the presence of respirable silica.  Tr. 570.  Moreover, because he had no 

Holmes-type evidence of exposure dose and duration, Dr. Rose attempted to approximate Rankin’s 

workplace exposure based purely on inapt studies of shipyard sandblasting operations.  Rankin, a 

                                                 
6 Rankin’s “careful deliberation” theory also overlooks the fact that jurors awarded precisely the amount of 
damages requested by Rankin in closing argument.  Rankin’s counsel requested $14,000,000 in 
compensatory damages and suggested a 50% allocation of fault to American Optical.  Tr. 895-96.  The jury 
awarded $14,000,000 in damages and allocated 45% of the fault to American Optical.  R.9310-14.  
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carpenter and road-builder, never worked at a shipyard, and Dr. Rose made no effort to compare 

his shipyard suppositions to Rankin’s actual jobsites.  Tr. 549-53.  Dr. Rose’s double extrapolation 

(of both dose and duration) based on unrepresentative shipyard studies is exactly the type of 

“proof” that Holmes declares insufficient as a matter of law.  171 So. 3d at 449-52. 

Recognizing that his proof does not meet Holmes’s baseline for circumstantial evidence of 

exposure to toxic substances, Rankin urges the Court to depart from Holmes’s sensible standard.  

Under Rankin’s standard, so long as a plaintiff offers testimony that he jackhammered and 

sandblasted at unspecified jobsites where “a lot of dust [was] created,” sometimes wearing one of 

ten respirators and sometimes wearing no protection at all, his expert may extrapolate from these 

generalities that the plaintiff was exposed to harmful amounts of silica.  The details—the quantity 

of silica dust that he actually inhaled, how frequently he was exposed to silica, how frequently he 

was exposed while wearing any respirator, and whether he was ever exposed while wearing an 

AO respirator—do not matter.  At bottom, Rankin asks this Court to resort to the unscientific “any 

exposure” standard, which the Court has already considered and squarely rejected.  See AO Br. at 

35 (citing Sherwin-Williams, 75 So. 3d at 45-46).  As Rankin’s own expert conceded, silica is 

common in the air and every person is exposed to some quantity of respirable silica, Tr. 571, so 

evidence of a harmful dose is required. 

Rankin offered no proof from which jurors could find that AO’s respirators caused his 

injury—no proof that he was exposed to a harmful dose of silica for a sufficient length of time to 

cause silicosis while wearing an AO1010 or R1050 respirator.  His claims fail as a matter of law. 

V. The jury had no “reasonable basis” to find that any of Rankin’s claimed damages 
were attributable to silica exposure. 

American Optical has explained that the verdict must be reversed because Rankin failed to 

prove to a “reasonable basis” that any of his claimed damages were attributable to silica exposure.  

AO Br. at 36-42 (Argument V).  The reasonable basis rule ensures that the jury does not resort to 



 

16 

speculation when awarding damages and does not impermissibly force a defendant to pay damages 

caused by someone or something else.  Id. at 40 (citing Reeves, 141 So. 3d at 382-83). 

The trial court committed two reversible errors under the “reasonable basis” rule.  First, 

the court improperly allowed Dr. Obie McNair’s surprise testimony that Rankin’s future medical 

costs were attributable “in part” to silica, which was Rankin’s only evidence linking his various 

illnesses to silica exposure.  Rankin’s brief does not address or respond in any way to this argument 

and, therefore, Rankin has confessed this reversible error.  Second, even if considered, Dr. 

McNair’s testimony was too speculative to satisfy Rankin’s reasonable basis burden of proof. 

A. Rankin has confessed that he had no admissible proof that any of his future 
medical expenses were attributable to silica exposure. 

Rankin offers no response to American Optical’s argument that Dr. McNair ambushed the 

defense at trial with never-before-disclosed testimony linking Rankin’s myriad illnesses—

everything from congestive heart failure to diabetes to a seizure disorder—to silica exposure.  See 

AO Br. at 36-40 (Argument V(A)).  Rankin’s failure to address this reversible and prejudicial error 

is tantamount to a confession of error and should be accepted as such by this Court.  See 

Westinghouse, 304 So. 2d at 637; Jordan v. State, __ So. 3d __, 2016 WL 2983069, *3 (Miss. Ct. 

App. May 24, 2016).  The Court has no “obligation to look to the record to find a way to avoid the 

force of appellant’s argument.”  Westinghouse, 304 So. 2d at 637. 

The force of American Optical’s argument is unavoidable even if the Court looks to the 

record.  Prior to trial, Dr. McNair repeatedly confirmed that none of Rankin’s numerous diseases 

and medical conditions were caused by silica, that none of Rankin’s medications were related to 

silica, and that he could not quantify an amount of Rankin’s future medical expenses attributable 

to silica exposure.  AO Br. at 37-38.  Dr. McNair adhered to these opinions even in his initial trial 

appearance.  Tr. 475-77.  Therefore, although Rankin had introduced a “life care plan” projecting 

Rankin’s future medical costs to care for all of his illnesses and diseases, Ex. D-64, no expert had 
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testified that any of those future medical costs were caused by silica exposure.  It was only when 

Rankin recalled him at the end of his case in chief that Dr. McNair reversed his position and—

contrary to all pretrial disclosures and his earlier trial testimony—purported to link Rankin’s future 

medical costs “in part” to silica exposure.  Dr. McNair’s newly-hatched opinions were the sole 

basis for the $10,000,000 verdict; without those surprise opinions American Optical would have 

been entitled to a directed verdict.  AO Br. at 38-40. 

Rankin’s failure to respond to this reversible error is not surprising, given the flagrant 

nature of the ambush.  Even the trial court recognized the failure of Rankin’s proof under Dr. 

McNair’s disclosed opinions, advising plaintiff’s counsel (before Dr. McNair was recalled) that 

“it’s obvious from the testimony that’s been adduced so [far], the viewing of the plaintiff in this 

case and, you know, the plaintiff has a lot of problems that don’t have anything to do with the 

damages the plaintiff is suing for,” Tr. 516-19, and that “some type of quantification” of future 

medical costs attributable to silica would be required to sustain a jury verdict, Tr. 525.  Dr. McNair 

was recalled for a single and improper purpose—to change his opinion testimony during trial to 

provide evidence that might satisfy the trial judge and fit the plaintiff’s preferred outcome in the 

case.  Such a brazen violation of the expert-disclosure rule and the fair-trial principles that it 

protects cannot be ignored.  Coltharp v. Carnesale, 733 So. 2d 780, 786 (Miss. 1999) (prohibition 

of surprise expert testimony is an essential fair-trial rule that is “rigidly enforced”). 

As explained by American Optical in its principal brief, and not contested by Rankin on 

appeal, Dr. McNair’s surprise expert testimony should have been excluded.  When that error is 

corrected, there is no admissible causation evidence to support the verdict and a judgment must be 

rendered for American Optical.  See Cleveland v. Hamil, 119 So. 3d 1020, 1024 (Miss. 2013) 

(rendering judgment for defendants where expert’s ambush testimony was excluded and no 

admissible evidence supported jury’s verdict); Watts, 990 So. 2d at 150-51. 



 

18 

B. Dr. McNair’s testimony that Rankin’s future medical costs were related “in part” 
to silica exposure does not satisfy the “reasonable basis” standard of proof. 

Even if the Court were to consider Dr. McNair’s inadmissible testimony, the verdict must 

be reversed.  Dr. McNair’s speculative assertion that all of Rankin’s illnesses were related “in part” 

to silica exposure does not satisfy the “reasonable basis” standard of proof.  See AO Br. at 40-42. 

As noted, the only evidence connecting Rankin’s future medical expenses to silica exposure 

was Dr. McNair’s inadmissible testimony.  Rankin suggests that other experts provided a causal 

link to his claimed damages, but this is not true.  Dr. Haber testified that Rankin suffered from 

silicosis, but he did not attempt to quantify any future medical expenses associated with treating 

the disease.  Tr. 302-03.  Dr. Rose, an industrial hygienist, testified—based on his extrapolations 

from shipyard sandblasting studies—that Rankin was exposed to injurious amounts of silica, but 

he did not attempt to quantify the future medical costs associated with that silica exposure.  See 

Tr. 532-622.  Dr. Giles offered a life care plan that estimated the future medical costs to treat all 

of Rankin’s various illnesses, but he did not quantify which portion of those costs was attributable 

to silicosis or silica exposure.  Tr. 527-28. 

This left only Dr. McNair’s concealed and newly-concocted causation opinions, which 

were far too speculative to support a damages award.  The best that he could say was that Rankin’s 

various health problems were related in some undefined “part” to silica exposure, leaving lay jurors 

to make an impermissible guess as to what portion of his future medical costs were attributable to 

silica exposure.  AO Br. at 40-42.  In defense of Dr. McNair’s obvious speculation, Rankin offers 

the Court a one-liner:  “Human beings and their suffering are not math, and so the good doctor 

could not parse out to the decimal what harm was necessarily attributable to silicosis, but noted 

that it was ‘substantial.’”  Rankin Br. 38-39.  Mathematical certainty is not required; nor is it 

demanded by American Optical.  But there must be some “reasonable basis”—some “foundation 

which will enable the trier of facts to make a fair and reasonable estimate” of the amount of 
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damages caused by an AO respirator—to sustain the $10,000,000 compensatory damages verdict.  

TXG Intrastate Pipeline Co. v. Grossnickle, 716 So. 2d 991, 1016 (Miss. 1997).  The mere 

possibility that American Optical’s products caused some unknown “part” of the claimed damages 

is not sufficient.  See Reeves, 141 So. 3d at 382-83. 

Dr. McNair’s testimony begged the very question that he, as an expert, must answer:  Which 

part of Rankin’s future medical costs were caused by American Optical?  Not only did Dr. McNair 

fail to provide a reasonable foundation for jurors to quantify the portion of Rankin’s future medical 

costs for which American Optical was responsible, Dr. McNair admitted that he was not qualified 

to apportion Rankin’s future medical costs to silica related injuries.  Tr. 703.   

Even if the Court overlooks Rankin’s confession that Dr. McNair’s testimony was 

inadmissible, judgment must be rendered for American Optical for the independent reason that Dr. 

McNair’s testimony did not provide a “reasonable basis” for the jury’s damages award. 

VI. American Optical was deprived of its fundamental right to a fair trial by an impartial 
jury, and only a new trial in an impartial forum can remedy this error.  

American Optical demonstrated in its principal brief that the trial court erred by failing to 

transfer Rankin’s case to an impartial venue prior to trial and refusing to declare a mistrial after 

obvious juror bias was revealed during trial.  AO Br. at 43-46 (citing Janssen Pharma., Inc. v. 

Bailey, 878 So. 2d 31, 50-52 (Miss. 2004)).  Rankin does not deny the facts showing jury bias: 

1. over 50% of the venire knew Rankin or his family;  

2. Rankin had close, familial ties to prominent local officials, including a brother who had 
served as a Supervisor for Jefferson County and a sister who was an Alderwoman for 
the Town of Fayette; 

3. Rankin’s trial team was assisted by other prominent local officials, including Jefferson 
County Supervisor Dudley Guice, who maintained social media friendships with nine 
of the empaneled jurors, and Jefferson County Constable Carl Bailey; 

4. Rankin’s attorneys ran advertisements on local television stations in the run up to trial 
warning potential jurors that “[m]any masks and respirators failed to provide necessary 
protection from silica dust;” 
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5. Jefferson County was saturated with silica and asbestos plaintiffs, who collectively had 
filed over 10,000 claims against manufacturing companies like American Optical and 
178 claims against American Optical specifically; 

6. over 20 members of Rankin’s venire had sued to recover damages for silica or asbestos 
exposure or had close family members who had filed such suits; and 

7. two jurors with disqualifying biases were seated on Rankin’s jury, including Brenda 
Hammitte, whose husband had filed a silica suit against American Optical, and 
Gretchen Buckles, who concealed the fact that Rankin’s attorney (Dennis Sweet) had 
been her lawyer—and had recovered a judgment for her—in a products liability suit. 

AO Br. at 2-4. 

Rankin asks the Court to ignore these facts—which reflect an overwhelming community 

and juror bias in his favor and against American Optical—based on general presumptions of juror 

impartiality and the trial court’s futile attempts to manage juror bias.  

A. Presumptions of impartiality do not overcome the hard proof that jurors were 
biased in favor Rankin and against American Optical. 

Rankin’s reliance on legal presumptions that jurors will remain impartial are overcome by 

the hard proof of community and juror bias in this case.   

Rankin first says that jurors took an oath to be fair and impartial and, as a result, he benefits 

from a presumption of impartiality.  Rankin Br. at 39-41.  The fact that Jefferson County jurors 

gave assurances of impartiality rather than admit to conscious or unconscious biases is not 

surprising; it is just what a court would expect them to do.  See Beech v. Leaf River Forest Prods., 

691 So. 2d 446, 450 (Miss. 1997) (“Since jurors are aware that they are supposed to be impartial, 

they are unlikely to reveal any bias, even if they recognize it in themselves.”). 

Rankin’s presumption is overcome when, as here, jurors (1) live in a close-knit community 

where silica and asbestos suits are filed by the thousands against manufacturers, including 

American Optical, (2) are exposed to pretrial commercials warning against the dangers of defective 

respirators, (3) are drawn from a venire over half of which knew the politically-connected Rankin 

family, (4) are greeted at trial by local officials aiding and aligning themselves with Rankin, and 
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(5) serve for five days with a juror (Buckles) who concealed her disqualifying relationship with 

Rankin’s counsel.  This is not to say that all of the jurors intentionally concealed evidence of a 

disqualifying bias, though two jurors certainly did.  Given the influences operating on them in this 

case and the prevailing community bias in favor Rankin and against American Optical, the jurors’ 

unconscious biases cannot be ignored even if jurors could not admit those biases to themselves, 

much less to the judge in open court.  See Judge Janet Bond Arterton, Unconscious Bias and the 

Impartial Jury, 40 Conn. L. Rev. 1023 (2007-2008). 

Next, Rankin asks the Court to take comfort in a presumption that two jurors who withheld 

disqualifying facts so that they could serve on Rankin’s jury (Hammitte and Buckles) would have 

followed their oath not to discuss the case with fellow jurors.  Both jurors violated their oaths to 

be truthful in voir dire and were removed for cause after American Optical uncovered their 

disqualifying biases.  Rankin’s oath-adherence presumption, therefore, is overcome by the more 

powerful unfair-trial presumption:  When jurors withhold disqualifying information to unfairly 

obtain access to a jury, the Court will “presume prejudice” and “must reverse on appeal.”  

Merchant v. Forest Family Practice Clinic, 67 So. 3d 747, 755 (Miss. 2011).  Even if Hamittee 

and Buckles (who spent five days cloistered with other jurors) did not overtly influence jury 

deliberations, their misconduct proves that there was a pervasive and inescapable community bias, 

which tainted the jury and deprived American Optical of a fair trial. 

B. The trial court’s futile attempt to manage pervasive juror bias with procedural 
mechanisms did not protect American Optical’s right to a fair trial. 

Turning from presumptions to procedural mechanisms, Rankin argues that the trial court 

employed all of the usual methods for managing juror bias—voir dire, peremptory strikes, and 

excusals for cause when biases were revealed.  These procedural mechanisms cannot overcome 

the taint of bias, even if they could produce a set of jurors “against whom no legal complaint can 

be made.”  Janssen, 878 So. 2d at 50.   
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First, Rankin notes that the trial court allowed both sides additional peremptory strikes and 

chides American Optical for not fully exhausting its strikes (leaving one peremptory strike 

unused).  This argument misses the point of American Optical’s argument on appeal.  It is true that 

a party must exhaust all of its peremptory strikes if it intends to argue on appeal that one or more 

jurors should have been excused for cause.  Nunnally v. R.J. Reynolds Tobacco Co., 869 So. 2d 

373, 385-86 (Miss. 2004).  But American Optical has appealed the trial court’s refusal to transfer 

the case to a fair and impartial venue, not the trial court’s seating of any particular juror that should 

have been stricken for cause.  Besides, American Optical was deprived of its opportunity to use its 

last peremptory strike on Hammitte or Buckles because these jurors concealed the information that 

would have led to their removal for cause or, failing that, to a strike by American Optical. 

Second, Rankin notes that the trial court excused seven jurors who were pursuing, had 

pursued, or had family members who had pursued silica claims against manufacturers.  This half-

hearted approach to excusing a few jurors for cause fell far short of the steps needed to control the 

juror bias in this case.  The trial court refused to excuse for cause any of the 14 similarly situated 

asbestos plaintiffs who were on the venire.  Tr. 134.  The trial court also refused a proposed jury 

questionnaire that would have identified all jurors who were pursuing or had pursued a silica or 

asbestos claim.  Tr. 41-45.  This questionnaire, at minimum, would have prevented Juror Hammitte 

from slipping through voir dire despite the fact that her husband had filed two silica suits (one 

against American Optical) and one asbestos suit.  And the trial court refused to excuse for cause 

the jurors who knew Rankin or his family. 

Third, Rankin says that American Optical is not entitled to remand for a fair trial in an 

impartial forum because American Optical did not ask the trial court investigate whether Jurors 

Hammitte and Buckles overtly influenced their fellow jurors.  Rankin again mistakes the nature of 

American Optical’s challenge.  When an apparently untainted jury has been seated through a 
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candid voir dire process, a party alleging that juror misconduct or extraneous influences altered 

the verdict must request an investigation into the misconduct.  Banks v. Carey, 143 So. 3d at 649, 

653 (Miss. Ct. App. 2014).  A different rule applies when jurors deliberately withhold information 

during voir dire, as Jurors Hammitte and Buckles did.  In cases of juror misconduct at voir dire, if 

it is shown that a “juror withheld substantial information or misrepresented material facts . . . where 

a full and complete response would have provided a valid basis for challenge for cause,” then the 

Court “presume[s] prejudice” without the need for an investigation.  Merchant, 67 So. 3d at 755. 

American Optical’s investigation of both Juror Hammitte and Juror Buckles uncovered that 

these jurors hid disqualifying information from the parties and the court during voir dire.  When 

American Optical brought this disqualifying information to the trial court’s attention, the trial court 

dismissed both jurors for cause.  When even one disqualified juror gains access to a jury by hiding 

evidence of his bias, the Court does not investigate; it presumes that the disfavored party was 

deprived of a fair trial.  Id.  Here, two jurors violated this rule, and Rankin has offered nothing to 

overcome the presumption that American Optical was prejudiced. 

As demonstrated, Rankin’s presumptions and procedural mechanisms did not—and could 

not—overcome the venire’s overwhelming predisposition to favor Rankin.  There are any number 

of fair-trial transgressions requiring reversal and a new trial in an impartial forum. 

VII. Alternatively, American Optical is entitled to a new trial free from the numerous and 
substantial legal errors that prevented a fair trial in this case. 

Alternatively, the substantial legal errors identified by American Optical demonstrate that 

the verdict is the result of bias, passion, or prejudice—not evidence.  Under established law, the 

verdict must be reversed and the case remanded for a new trial.  See Pierce, 156 So. 3d at 895. 

In response to the substantial legal errors and proof failings raised by American Optical, 

Rankin continues to appeal to passion and prejudice—suggesting that the verdict is supported by 

“damning admissions from AO’s corporate representative, Joseph Zdrok, that the company valued 
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its place in the market more than the safety of workers . . . .”  Rankin Br. at 43 (emphasis added).  

This distortion of the facts is refuted by American Optical’s demonstrated attention to safety 

training, programming, and testing.  Ex. P-31 at 158-178.  It is also irrelevant to the errors raised 

by American Optical on appeal.  Vilifying Zdrok does not explain (1) the lack of any evidence of 

a design defect that could have caused Rankin’s injuries, (2) the failure of Rankin’s experts to 

present a feasible alternative design, (3) Rankin’s admitted failure to read or rely on American 

Optical’s warnings, (4) the lack of proof that Rankin was exposed to a harmful dose of silica while 

wearing an AO respirator, as opposed to mere exposure to a silica without a respirator or while 

wearing some other respirator, (5) the lack of any reasonable basis for the jury’s $10,000,000 

compensatory damage award, and (6) the now-confessed fact that Rankin escaped a directed 

verdict only by recalling Dr. McNair to give a new and plainly inadmissible opinion. 

Rankin diverts attention from these prejudicial errors by urging an erroneous interpretation 

of the $1,000,000 statutory cap on noneconomic damages.  See Miss. Code § 11-1-60(b)(2).  The 

cap limits the total amount of noneconomic damages available in any one case; it is applied on a 

per-case basis, not a per-plaintiff or per-defendant defendant basis.  Estate of Klaus v. Vicksburg 

Healthcare, LLC, 972 So. 2d 555, 558-59 (Miss. 2007).  Therefore, when a noneconomic damages 

award exceeds the statutory cap, it must first be reduced to $1,000,000 and then apportioned among 

the responsible parties.  This ensures that no single defendant pays more than his or her fair share 

of the total amount of noneconomic damages legally available.  In this case, jurors determined that 

American Optical was responsible for 45% of the noneconomic damages.  Other parties (primarily 

settling defendants) were responsible for the other 55% of those damages. 

Rankin urges the Court to depart from this plain reading of the statute based an unpublished 

trial court decision.  In Graves v. Toyota Motor Corp., 2012 WL 1596723 (S.D. Miss. May 4, 

2012), jurors apportioned fault between the plaintiff and the single defendant in the case (Toyota); 
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no fault was apportioned to other defendants or third parties.  Id. at *12.  In that circumstance, 

where no other responsible defendants or third parties were implicated, the district court reduced 

the $2,500,000 noneconomic damages award by 40% (the fault allocated to the plaintiff) to 

$1,500,000, and then further reduced the award to $1,000,000 to comply with the damages cap.  

Id. at *12.  Toyota, the only defendant and only party at fault (other than the plaintiff), was 

responsible for the full $1,000,000 noneconomic damages award.  Id. 

Graves’s application of the noneconomic damages cap may be appropriate in a single-

defendant case, but it does not apply in Rankin’s case—where the plaintiff claimed that the named 

defendant and various third parties (mostly settling defendants) are responsible for his damages.  

In such a case, the total amount of noneconomic damages allowable under Mississippi law 

($1,000,000) must be fairly distributed pursuant to the jury’s fault allocation.  Under Rankin’s 

contrary reading of the statute, each defendant in a multi-defendant case would be separately 

responsible for the full statutory amount of $1,000,000.  This Court’s decision in Estate of Klaus 

forecloses any such per-defendant application of the noneconomic damages caps. 

CONCLUSION 

The Court should reverse the verdict and render a judgment in favor of American Optical.  

Alternatively, the Court should remand this case for a new trial in an impartial forum.  

RESPECTFULLY SUBMITTED, this the 29th day of August 2016. 

AMERICAN OPTICAL CORPORATION, 
Appellant 
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