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STATEMENT REGARDING ORAL ARGUMENT 

American Optical Corporation requests oral argument in this appeal from a $14,000,000 

jury verdict and resulting $6,300,000 judgment for silica-related lung injuries entered by the 

Jefferson County Circuit Court. 

The trial and resulting jury verdict were tainted by numerous legal errors.  This appeal 

presents significant questions regarding, among other things, (1) the proper application of the 

statute of limitations to latent-injury claims arising from exposure to toxic substances, (2) the proof 

necessary to satisfy the Mississippi Products Liability Act’s (“MPLA”) requirements for defective-

design and failure-to-warn claims as applied to respirators manufactured by American Optical 

(“AO respirators”), and (3) Mississippi’s “reasonable basis” requirement for proving damages 

when a plaintiff claims that the defendant is responsible “in part” for his injuries.  The appeal also 

seeks to vindicate American Optical’s fundamental right to a fair trial by an impartial jury, which 

was denied in this case. 

Given the number and significance of the legal errors presented, including several errors 

which raise a demonstrable failure of proof by the plaintiff, the Court may benefit from argument 

of counsel. 
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INTRODUCTION AND STATEMENT OF THE ISSUES 

A Jefferson County jury returned a $14,000,000 verdict against American Optical and in 

favor of Robert Lee Rankin, Sr., a plaintiff claiming silica-related lung injuries, even though 

Rankin could not recall a single occasion on which he was exposed to silica dust while wearing an 

AO respirator.  Rankin’s experts conceded that he suffered from many life-shortening diseases that 

were wholly unrelated to silica.  Moreover, his experts could neither identify an injury-causing 

defect in the AO respirators, nor quantify the costs necessary to treat his alleged silica-related 

injuries, if any, as distinguished from his numerous other diseases and conditions.  Rankin’s claims 

were untimely in any event; he filed suit five-and-a-half years after he discovered his injury—well 

beyond the three year limitations period.   

This appeal presents the following issues: 

I. Whether Rankin’s claims are barred by the three year statute of limitations because 
he knew that he suffered from a chronic lung disease associated with silica exposure in November 
2007, five-and-a-half years before filing suit? 

 
II. Whether judgment should be rendered on Rankin’s defective-design claims 

because he failed to prove that the design of the AO respirators proximately caused his injuries 
and that there is a feasible alternative design that would have prevented his injuries? 

 
III. Whether judgment should be rendered on Rankin’s failure-to-warn claims because 

he did not read or rely on the warnings provided by American Optical? 
 
IV. Whether judgment should be rendered against Rankin on all claims because he did 

not prove that he was exposed to a harmful level of silica dust while wearing an AO respirator? 
 
V. Whether judgment should be rendered against Rankin on all claims because he did 

not prove to a “reasonable basis” the amount of future medical costs attributable to silica-related 
injures as opposed to his many illnesses and diseases that were unrelated to silica exposure? 

 
VI. Whether, in the alternative, the judgment should be reversed and the case remanded 

for a new trial because American Optical was deprived of its fundamental right to a fair trial by an 
impartial jury? 

 
VII. Whether, in the further alternative, the judgment should be reversed and the case 

remanded for a new trial because the $14,000,000 verdict and resulting $6,300,000 judgment is 
against the overwhelming weight of the evidence? 
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STATEMENT OF THE CASE 

I. Course of Proceedings and Disposition in the Trial Court 

On May 13, 2013, Robert Lee Rankin, Sr. (“Rankin”) filed suit in Jefferson County Circuit 

Court (Pickard, J.) against 21 companies, including American Optical, for damages associated with 

lung disease allegedly caused by exposure to respirable silica.  R.39-74.  The complaint alleged 

that American Optical and six other defendants had manufactured defective “personal respiratory 

equipment” and that Rankin had been exposed to respirable silica while using respirators made by 

these manufacturers.  Id.1  American Optical denied liability for Rankin’s injuries and raised 

appropriate affirmative defenses.  R.252-268. 

A. The trial court refused to apply the three year statute of limitations. 

Because Rankin was diagnosed with “chronic obstructive pulmonary disease” 

(“COPD”)—a lung disease associated with silica exposure—in November 2007, five-and-a-half 

years before filing suit, American Optical moved for summary judgment under the applicable three 

year statute of limitations.  R.2879-80 & 5485-86.2  Rankin replied that the statute of limitations 

did not begin to run until he had been specifically diagnosed with “silicosis” in January 2014, eight 

months after he filed suit.  R.2910-40.  The trial court refused to apply the limitations period and 

set the case for trial in February 2015.  R.8510. 

B. The trial court refused to transfer the case to another venue despite evidence of 
community bias against American Optical and in favor of Rankin. 

American Optical sought a change of venue, noting Rankin’s prominence in the close-knit 

Fayette community, his family ties to local elected officials, and the venire’s saturation with jurors 

who had filed similar products-liability suits.  R.8513-29; Tr. 34-40.  Rankin’s brother had served 

                                                 
1 Rankin also alleged that numerous sand manufacturers and makers of “sandblasting or silica related 
equipment” were responsible for his injuries.  R.39-74. 
2 American Optical joined motions for summary judgment filed by co-defendants 3M Company, R.2744-
2858, and Mine Safety Appliances Company, R.3765-3923. 
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on the Board of Supervisors, and his sister was an Alderwoman for the Town of Fayette.  R.8514.   

The venire was predisposed to view American Optical with hostility.  Since 1996, residents 

had filed more than 10,000 claims against manufacturing companies alleging exposure to silica or 

asbestos in Jefferson County, which has a population of 7,605.  R.8530.  Since 2005, residents had 

sued American Optical in Jefferson County 178 times—an average of more than one suit a month 

for 10 years—for alleged silica-related injuries.  R.8514. 

Rankin’s counsel stoked the venire’s predispositions by running a television advertisement 

linking respirators to silica injuries.  R.8514-15; see also R.7513-21.  The ad, which aired just a 

few months before trial, claimed that “[m]any masks and respirators failed to provide necessary 

protection from silica dust.”  R.8515.  Rankin’s counsel also sought to influence local opinion by 

sponsoring Fayette’s Christmas parade just two months before trial.  Id.  One of Rankin’s attorneys, 

Dennis Sweet, even served as grand marshal of the parade.  Id.  

Recognizing the risks of juror bias, American Optical proposed a one-page jury 

questionnaire to identify jurors who had pursued or were pursuing a silica or asbestos claim.  

R.8530-36; Tr. 40-48.  The trial court disapproved the questionnaire, Tr. 41-45, R.8537, and denied 

American Optical’s request to change venue, Tr. 149. 

The trial validated American Optical’s concerns about community bias.  More than half 

the venire knew Rankin.  Tr.84.  Twenty-one venire members had sued to recover for silica or 

asbestos exposure or had close family members who had done so.  Tr. 106-07.  Although the silica 

claimants were excluded, the trial court refused to strike any asbestos claimants for cause.  Tr. 134.   

Prominent local officials influenced the jury by assisting Rankin’s lawyers in the 

courtroom.  Jefferson County Supervisor Dudley Guice helped select the jury and attended every 

day of trial, usually sitting with Rankin’s family.  Tr. 625-27; Ex. D-69.  Plaintiff’s counsel 

acknowledged Guice’s influence, agreeing that “[p]eople in the community know him.  He’s a 
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very well known person.”  Tr. 626-27.  Jefferson County Constable Carl Bailey also assisted 

plaintiff’s counsel while wearing his uniform and pistol.  Tr. 151-56, 625-26; Ex. D-69.3 

The trial court rushed American Optical’s counsel through voir dire, limiting exploration 

of biases and relationships.  Tr. 149.  As a result, two jurors with disqualifying biases were seated.  

Juror Brenda Hammitte’s husband had filed two silica lawsuits—including one against American 

Optical—and a separate asbestos suit.  Tr. 160-66; Ex. D-1.  Ms. Hammitte did not disclose this 

disqualifying information when she was questioned about it during voir dire.  The trial court 

excused Ms. Hammitte only after American Optical discovered this information and brought it to 

the trial court’s attention.  Tr. 172. 

After five days of trial, American Optical discovered that Juror Gretchen Buckles had been 

represented by plaintiff’s counsel (Mr. Sweet) in a products liability lawsuit.  Tr. 630-49; R.9218-

81.  Ms. Buckles received a settlement payment as a result of Mr. Sweet’s work.  R.9219.  She 

failed to disclose this information despite direct voir dire questioning.  Tr. 631.  Instead, Ms. 

Buckles declared that she had never been a plaintiff in any litigation, R.9224, and remained silent 

when asked if she knew Mr. Sweet, Tr. 53-54.  The trial court dismissed Ms. Buckles, but denied 

American Optical’s motion for a mistrial despite the danger that she may have influenced fellow 

jurors during the five days that she improperly served.  Tr. 647-49. 

Finally, post-trial research revealed that Rankin’s jury consultant, Supervisor Guice, 

maintained Facebook friendships with nine of the jurors.  R.9433-34.  Rankin’s daughter was 

connected with one juror on Facebook, and one of his nephews was friends with two jurors on 

Facebook.  Id.  Juror Shere Herrington was Facebook friends with Supervisor Guice, Rankin’s 

daughter, and Rankin’s nephew!  Id. 

                                                 
3 Although Constable Bailey denied assisting with jury selection, Tr.153-55, Rankin’s counsel stated that 
Constable Bailey had helped with other aspects of trial-strategy, Tr. 155. 
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C. The trial in Jefferson County resulted in a $14,000,000 verdict. 

After Rankin dismissed or settled with all other defendants, the case went to trial against 

American Optical.  R.9289-92.  On February 24, 2015, the jury returned a $14,000,000 verdict for 

Rankin, awarding $10,000,000 in future medical costs on the suggestion that he would live 14.6 

years, see Section II(D) infra, and $4,000,000 in noneconomic damages.  R.9307-09.  Jurors 

apportioned 45% of the fault to American Optical, 55% to other parties, and no fault to Rankin.  

Id.  The trial court entered judgment against American Optical for $6,300,000.  R.9310-11. 

Rankin died on March 10, 2015, two weeks after the verdict.  R.9518-20.  The trial court 

denied American Optical’s request that the judgment be reduced to reflect that Rankin had lived 

only two weeks, rather than 14.6 years.  R.9442-56; R.9515-16.  The trial court also denied 

American Optical’s post-trial motions for judgment as a matter of law or, alternatively, for a new 

trial, R.9508, and denied in part its motion to amend the judgment pursuant to Mississippi’s 

statutory cap on noneconomic damages, R.9511-13.   

American Optical now appeals the judgement.  R.9528. 

II. Statement of Facts 

American Optical manufactured safety equipment, including respirators designed to 

protect workers from potentially harmful dusts like silica.  Ex. P-31 at 146-50.4  Rankin alleged 

that defects in two American Optical products, the R1050 and AO1010 respirators, caused him to 

inhale silica and develop lung injuries. 

A. The R1050 and AO1010 respirators were tested and approved by regulatory 
agencies and bore “fit check” warnings. 
 

The R1050 and AO1010 respirators were single-use, filtering facepiece respirators, 

designed to protect workers against pneumoconiosis- and fibrosis-producing dusts, including 

                                                 
4 American Optical’s corporate representative, Joseph Zdrok, testified by video deposition.  Ex. P-31.  The 
cited deposition page numbers correspond to the pages shown in the left margin of Exhibit P-31. 
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silica.  Ex. P-10; Ex. P-19.  A filtering facepiece respirator is a product whose “filter is an integral 

part of the facepiece” or whose “entire facepiece [is] composed of the filtering medium.”5  Filtering 

facepiece respirators are generally disposable after a single use.   

The National Institute for Occupational Safety and Health (“NIOSH”), the federal agency 

responsible for testing and certifying respiratory protective devices, approved both respirators for 

use around respirable silica.  Ex. P-10; Ex. P-19; Ex. P-31 at 167, 174.  The Occupational Safety 

and Health Administration (“OSHA”) has assigned all filtering facepiece respirators, like the 

R1050 and AO1010, a protection factor of 10.  See Ex. P-31 at 161; 71 Fed. Reg. at 50165.  

Respirators with a protection factor of 10 reduce a user’s exposure to contaminants by a factor of 

10, ensuring that if airborne silica does not exceed 10 times the permissible exposure limit 

(“PEL”), then the respirators would reduce the user’s silica exposure to within the PEL.  Tr. 604. 

Introduced in 1976, the R1050 respirator was marketed for use in textile, mining, 

quarrying, grinding, and rock-crushing, but not in abrasive-blasting operations.  Ex. P-31 at 156.  

The R1050 packaging displayed several warnings, including this “fit check” warning: 

CAUTION:  This respirator should not be worn when conditions prevent a good 
face seal.  To assure proper protection the respirator fit must be checked by the 
wearer each time prior to entering a contaminated area.  (Ref. OSHA 29CFR 
1910.134(e)(5)).  See side panel for instructions on fitting and face fit testing. 
 
IF YOU CANNOT ACHIEVE A PROPER FACE FIT, DO NOT ENTER 
CONTAMINATED AREA.  SEE YOUR SUPERVISOR. 
 

Ex. P-28.  Step-by-step fit-check instructions were adjacent to this warning.  Id. 

 The AO1010 respirator was introduced in 1985.  Like the R1050, it was marketed for use 

in textile, mining, quarrying, grinding, and rock-crushing, but not in abrasive-blasting operations.  

Ex. P-31 at 168.  The AO1010 packaging also displayed a “fit check” warning: 

To protect your health, respiratory protection must be carefully selected.  Industrial 
Hygienists, Safety Engineers and Occupational Physicians are among those 

                                                 
5 See Assigned Protection Factors, 71 Fed. Reg. 50122, 50123 (Aug. 24, 2006). 
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professionals who may be consulted to be sure that you are wearing the proper 
respirator for the protection needed. 
 
THIS RESPIRATOR CANNOT BE USED IF THE WEARER HAS NOT 
OBTAINED A PROPER FIT.  SEE INSTRUCTIONS ON SIDE PANEL FOR 
FITTING AND FACE FIT TESTING.  IF YOU CANNOT ACHIEVE A PROPER 
FACE FIT, DO NOT ENTER CONTAMINATED AREA.  SEEK ASSISTANCE. 
 

Ex. P-22.  Detailed fit-check instructions were shown adjacent to this warning.  Id. 

B. Evidence of Rankin’s work history and exposure to respirable silica came from 
only two sources:  Rankin himself and his co-worker Larry Brown. 

 Rankin’s work history, exposure, and product identification evidence came from only two 

sources:  Rankin himself and his sometime co-worker, Larry Brown. 

1. Rankin recounted only one job in which he was exposed to silica dust, and 
he testified that he did not wear a respirator on that job. 

 On direct examination, Rankin testified that he worked in the “construction business,” 

where he had “jackhammered and sandblasted.”  Ex. P-45 at 10.6  He did not identify any jobs, 

employers, or worksites where he had done this work.  See id.  Rankin claimed that he used at least 

ten different respirators, including the two AO respirators, while performing this work.  Id. at 11-

12, 21-27.  On cross-examination, Rankin identified only one job in which he might have been 

exposed to respirable silica:  a one-month courthouse demolition project in Fayette, Mississippi—

during which he did not wear a respirator.  Id. at 35-38. 

When asked for details on cross-examination, Rankin testified that he spent the vast 

majority of his career—“all of [his] life just about”—doing carpentry work on houses.  Id. at 20-

21.  He also poured concrete foundations and slabs for home construction.  Id. at 19-20, 31-33.  

This work did not involve jackhammering or sandblasting.  Id. at 20.  Rankin also “fix[ed] potholes 

and things on driveways,” which involved pouring concrete, not jackhammering or sandblasting.  

                                                 
6 Rankin testified by video deposition.  The cited page numbers correspond to the deposition pages in the 
left margin of Exhibit P-45, not the numbers shown at the bottom right corner of the exhibit’s pages. 
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Id. at 19.  Rankin occasionally performed roadwork on “bridges and things” along the Natchez 

Trace.  Id. at 16-17.  This work was limited to repaving and pouring concrete pilings for bridges.  

Id. at 16-19.  Rankin did not jackhammer or sandblast as part of this work either.  Id. at 18.   

 Rankin mentioned only three specific projects on which he had worked.  Two of these did 

not involve jackhammering or sandblasting:  He poured concrete in the construction of a prison in 

Fayette, id. at 17-18, and did “mostly carpentry work” on an Eola Guest House project in Natchez, 

id. at 34-35.  Rankin testified to using a jackhammer only on a Jefferson County courthouse 

project, where he demolished some brick walls.  Id. at 35-38.  But Rankin did not wear a respirator 

or anything else over his nose and mouth on that project.  Id. at 38.   

Rankin admitted that he never read any respirator’s packaging, warnings, or instructions.  

Id.  His employers never instructed him how to use respirators.  Id. at 38-39.  And Rankin did not 

know how many times he had used any respirator, or the jobsite or conditions under which he had 

used any respirator.  Id. at 40-42, 51. 

2. Larry Brown contradicted Rankin’s testimony, claiming that Rankin had 
operated a sandblaster on the Eola Guest House project. 

Larry Brown, himself a silica plaintiff represented by Rankin’s attorneys, Tr. 334, provided 

the only other testimony regarding Rankin’s silica exposure.  Not only did Brown’s memory of 

events contradict Rankin’s, it was dramatically inconsistent with Brown’s own prior testimony. 

Brown claimed that he worked on construction projects with Rankin for five years in the 

1980s, doing “sandblasting . . . carpentry and jackhammering” on buildings, sidewalks, and 

swimming pools.  Tr. 329-30.  Brown could not identify any particular projects, but said that the 

two men sandblasted and jackhammered “every year” during this period.  Tr. 330.  Brown provided 

no details regarding jobsites or site conditions, saying only that “a lot of dust [was] created.”  Id. 

Brown related only one occasion on which Rankin operated a sandblaster—the Eola Guest 

House project.  Tr. 342.  As Brown told it, the two men took turns operating a sandblaster.  Tr. 
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341-42.  According to Brown, Rankin wore an R1050 respirator while operating the sandblaster, 

but wore no protection when Brown operated the sandblaster (and Rankin loaded sand into the 

blaster).  Tr. 341-42.  Brown’s trial testimony directly contradicted both Rankin’s, supra,7 and 

Brown’s own pretrial testimony.  In both his pre-trial affidavit and deposition testimony, Brown 

testified that Rankin did not wear an R1050 respirator while sandblasting.  Tr. 337-41. 

At trial, Brown also equivocated on whether Rankin wore respiratory protection while 

jackhammering.  But when the trial judge told Brown to “[m]ake up your mind,” Tr. 343, Brown 

confirmed—consistent with Rankin’s testimony—that Rankin did not wear a respirator while 

jackhammering.  Tr. 343. 

Brown agreed with Rankin that their employers had not instructed them on proper 

respirator use, and that no one ever performed a fit test or check on any respirator.  Tr. 344.  Brown 

also testified that he did not read any warnings and that he did not believe Rankin did either.  Tr. 

348.  In any event, Brown explained, the warnings would have made no difference because he and 

Rankin would have done the work regardless of the risks:  “It [the warning label] could have had 

anything on it but I would have went to work.”  Id. 

3. Rankin’s experts had “no data” on Rankin’s actual exposure to silica. 

After the trial court denied American Optical’s motions to exclude the testimony of 

plaintiff’s experts Darrell Bevis and Dr. Vernon Rose, R.7631-97 (Bevis) and R.8403-500 (Rose), 

both men opined that the AO1010 and R1050 were defectively designed.  Tr. 376-77 (Bevis); Tr. 

556-61 (Rose).  Dr. Rose testified that the respirators bore defective warnings.  Tr. 556-61. 

                                                 
7 Brown’s sandblasting testimony contradicted Rankin’s in two key respects.  First, Rankin testified that he 
worked with Brown only on the Natchez Trace, Ex. P-45 at 16, so Brown could not have known what 
Rankin did at the Eola Guest House.  Second, Rankin testified that he performed carpentry work at the Eola 
Guest House, not sandblasting.  Id. at 34-35. 
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Ignorant of Rankin’s work history, Bevis offered no opinions regarding the frequency, 

levels, or locations of Rankin’s silica exposure, much less his exposure while wearing an AO 

respirator.  Tr. 395-98, 416-17.  Bevis’s factual investigation was virtually non-existent:  he had 

never spoken with Rankin’s employers or co-workers, had not explored the worksites, did not 

know how often Rankin had used a jackhammer, and could not say whether a respirator was 

required for any jackhammering work Rankin had done.  Tr. 395-98.  Bevis also had no air 

sampling data from any of Rankin’s worksites.  Tr. 416.   

Bevis conceded that he had “no data” from which to determine whether Rankin had been 

overexposed to respirable silica.  Tr. 396-97.  He did not know how many times Rankin used an 

AO respirator or how long he wore one.  Tr. 398.  Accordingly, Bevis did not know whether 

Rankin had been overexposed to silica while wearing any particular respirator.  Tr. 396. 

Despite the complete lack of workplace exposure evidence, Dr. Rose opined that Rankin 

was overexposed to respirable silica while sandblasting and jackhammering.  Tr. 552-53.  Dr. Rose 

based his opinion on extrapolations from 1970s-era studies of sandblasting operations at shipyards, 

Tr. 551-53, but he did not explain how Rankin’s worksites could have resembled sandblasting 

conditions at shipyards.  Dr. Rose admitted that he “had no idea” how many times Rankin had 

used an AO respirator or how long he might have worn one around respirable silica.  Tr. 570. 

C. Rankin had a “long and complicated medical” history, including many severe and 
life-shortening conditions that were unrelated to silica exposure. 

Dr. Steven Haber, a pulmonologist and frequent plaintiff’s expert, diagnosed Rankin with 

“simple silicosis” on January 14, 2014, eight months after Rankin filed this suit.  Ex. D-6.8   Dr. 

Haber’s examination of Rankin was arranged by Rankin’s attorneys, Tr. 276 & Ex. D-6, and Dr. 

Haber did not confer with Rankin’s treating physicians about his silicosis diagnosis, Tr. 258.   

                                                 
8 American Optical contested Rankin’s silicosis diagnosis at trial, calling two physicians who testified that 
Rankin did not suffer from silicosis.  Tr. 749-53 (Dr. Malcolm Taylor); Tr. 809 (Dr. Demondes Haynes). 
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As detailed below, Rankin had been aware of the harmful effects of silica since the 1990s, 

had suffered from breathing problems since 2000, and was diagnosed with COPD, an irreversible 

lung disease, in November 2007.  Rankin also suffered from numerous other illnesses and medical 

conditions that had life-shortening effects.  In 2014, as a result of his complicated medical history, 

Rankin moved to a nursing home for reasons unrelated to any silica exposure or silicosis. 

1. Rankin was diagnosed with chronic obstructive pulmonary disease in 
November 2007 and had suffered from breathing problems since 2000. 

Rankin’s breathing problems began in 2000, Tr. 439, and were sometimes so severe that 

Rankin “couldn’t hardly get his breath,” according to Rankin’s wife, Tr. 429.  By 2007, Rankin 

required in-home breathing treatments four times a day.  R.3835. 

On November 27, 2007, Rankin was admitted to the Natchez Regional Medical Center, 

suffering from shortness of breath.  Ex. D-61.  The treating physician diagnosed Rankin with 

“exacerbation of chronic obstructive pulmonary disease” or “COPD.”  Id. at 1.  COPD is a 

progressive lung disease that makes it hard to breathe, which, according to plaintiff’s experts, can 

be caused by exposure to silica dust.  Tr. 471. 

After November 2007, Rankin’s COPD diagnosis was routinely noted in his medical 

records.  In January 2008, Rankin was admitted to a Vicksburg hospital for chest pain and shortness 

of breath, where the treating physician noted Rankin’s history of COPD and his own impression 

that Rankin suffered from COPD.  R.3881-85.  In March 2008, Rankin was admitted to the 

University of Mississippi Medical Center, where the attending physician again noted Rankin’s 

history of COPD.  R.3889-92.  On January 19, 2010, Rankin was admitted to the Jefferson County 

Hospital, where his chest x-ray revealed “pulmonary fibrotic pathology,” Ex. P-3, meaning that 

Rankin suffered from pulmonary fibrosis—a fibrosis consistent with silicosis, Tr. 226. 

Throughout this period, Rankin knew that silica could be the culprit.  Rankin had known 

about “the harmful effects of exposure to silica” since the 1990s.  R.3860. 
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2. Rankin suffered from numerous illnesses, diseases, and medical conditions 
that were unrelated to silica exposure. 

Rankin suffered from many illnesses unrelated to silica exposure.  At the time of trial, he 

was confined to a nursing home for conditions that his pulmonology expert, Dr. Obie McNair, 

agreed were unrelated to silicosis.  Tr. 485.  Dr. McNair said that Rankin had “a long complicated 

medical history,” Tr. 475, which included the following diseases and conditions: 

• a heart attack in 2001, which led to open heart surgery (a quadruple bypass); 

• “multiple strokes” during his lifetime; 

• deep venous thrombosis—blood clots that originated in his legs;  

• pulmonary emboli, caused by blood clots that migrated from his leg to his lungs; 

• a seizure disorder; 

• long-standing Type II Diabetes, which was “poorly controlled at times;” 

• a below-the-knee leg amputation due to his uncontrolled diabetes; 

• peripheral vascular disease—blockage in the vessels that carry blood to the legs, arms, 
stomach, and kidneys; 

• high cholesterol; 

• hypertension; 

• coronary artery disease; and 

• congestive heart failure. 

Tr. 475-77; see also Tr. 435-41 (testimony of Jean Rankin). 

Prior to trial, Dr. McNair maintained that none of Rankin’s conditions, other than silicosis, 

was caused by silica exposure.  He testified to that effect at his deposition, Ex. D-62 at 26, adding 

that none of Rankin’s medications had anything to do with silica, id. at 32-37, 51.  Dr. McNair 

also adhered to this opinion during his direct examination at trial.  Tr. 475-77. 

 During cross-examination, however, Dr. McNair suddenly abandoned his prior opinions 

and testimony, and over American Optical’s repeated objections, Tr. 478-79, 494-95, testified that 

exposure to respirable silica would increase Rankin’s likelihood of death due to “cardiac issues.”  

Tr. 478-81.  Dr. McNair had formed this new opinion that very day, based on an article (the “Liu 
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Article”) that he read for the first time on the morning of his trial testimony.  Tr. 480.9  On re-

direct, again over objections, Dr. McNair expanded his new opinions to a correlation between 

silica exposure and injuries to “your entire body and organs.”  Tr. 494-96. 

D. The jury awarded $14,000,000 in damages based on a life care plan projecting 
Rankin’s future medical costs for 14.6 years. 
 

The jury awarded Rankin $14,000,000, including $4,000,000 for pain and suffering and 

$10,000,000 for future medical costs, which is exactly the amount requested by plaintiff’s counsel.   

The basis for the future medical costs award was a “life care plan” prepared by Frank Giles, 

Ph.D., a professor at Jackson State University.  Ex. D-64.  The plan projected costs necessary to 

move Rankin from his nursing home and treat all of his medical conditions at home for the 

remainder of his life.  Ex. D-64 at 8-9.  Dr. Giles projected Rankin’s future medical costs at 

$957,947.15 to $1,133,147.15 annually.  Id. at 9.  Although the plaintiff’s experts agreed that 

Rankin’s life expectancy was diminished given his many medical problems and also agreed that 

“competent medical testimony” was required to establish his life expectancy, Tr. 702, Dr. Giles 

was not qualified to provide that testimony, Tr. 527-28, 531.  Instead, Dr. Giles relied on 

government actuarial tables to assume Rankin’s life expectancy was 14.6 years—that of an average 

male.  Ex. D-64 at 8-9.  No other evidence of Rankin’s life expectancy was offered. 

Dr. Giles’s life care plan did not separate future medical costs by illness or specify medical 

costs attributable to silica exposure.  Tr. 527-28, 531.  American Optical sought to exclude Dr. 

Giles’s testimony for this very reason.  R.6571-617; R.8506-07.  Because the life care plan simply 

made a lump sum projection of all costs attributable to any of Rankin’s myriad diseases and 

conditions, Dr. Giles’s testimony misled jurors into awarding emotion-driven and speculative 

                                                 
9 The “Liu Article” had been available to Dr. McNair for over five months prior trial.  Ex. D-63.  Rankin’s 
counsel never supplemented Dr. McNair’s disclosures to reveal Dr. McNair’s changed opinions. 
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damages based on the apparent cost of all of Rankin’s medical conditions.  Id.  American Optical 

renewed its motion to exclude at trial, but the trial court permitted Dr. Giles to testify.  Tr. 498. 

When Dr. Giles sought to introduce his life care plan and opinions, American Optical 

objected that the plaintiff had not connected the plan’s treatments, medications, and costs to 

Rankin’s alleged silica exposure.  Tr. 511-12.  The trial court sustained American Optical’s 

objection, noting that “it’s obvious from the testimony that’s been adduced so [far], the viewing 

of the plaintiff in this case and, you know, the plaintiff has a lot of problems that don’t have 

anything to do with the damages that the plaintiff is suing for.”  Tr. 516-19.  As the trial court 

explained, “some type of quantification” of the costs attributable to silica exposure was required 

before the life care plan could be admitted; Dr. McNair’s testimony had provided none.  Tr. 525 

After a lunch recess, without explanation, the trial court reversed itself and allowed Dr. 

Giles to present his life care opinions without any medical testimony to link the projected medical 

costs to silica-related conditions.  Tr. 527.  American Optical objected that this would virtually 

assure a speculative damages award.  Id.  The trial court acknowledged the point:  “I understand 

your point, ma’am, and that’s kind of what my ruling is.  It has got to be something out there to 

base that type of decision on.”  Id. (emphasis added).  Dr. Giles then testified regarding Rankin’s 

future medical costs, but he did not link those costs to silica exposure.  Tr. 527-28.   

After Dr. Giles testified, Rankin’s lawyers took the trial court’s cue and, over American 

Optical’s objections, recalled Dr. McNair to the stand.  Tr. 653-54.  In his second appearance, Dr. 

McNair offered another never-before-disclosed opinion.  Over American Optical’s repeated 

objections, Dr. McNair went item-by-item through the life care plan, testifying that many items 

were related “in part” to silica.  Tr. 660-74.  The trial court denied American Optical’s motion for 

a mistrial and refused to strike Dr. McNair’s new testimony.  Tr. 675-78.  
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On cross-examination, Dr. McNair backtracked and reaffirmed his original testimony that 

none of Rankin’s health conditions and medications were related to silicosis, except for Rankin’s 

congestive heart failure, which Dr. McNair—relying again on the Liu Article—said could be 

“indirectly associated” with silicosis.  Tr. 680-85.  Dr. McNair admitted that quantifying Rankin’s 

future medical care costs for silicosis was beyond his expertise, Tr. 680, 703, and conceded that 

he could not say what percentage of the life care plan was related to silicosis, Tr. 703-04. 

On this wholly undisclosed and internally contradictory testimony, the jury awarded 

precisely what plaintiff’s counsel asked:  $14,000,000, including $10,000,000 for future medical 

costs and $4,000,000 for pain and suffering.  Tr. 895; R.9307-09. 

SUMMARY OF THE ARGUMENT 

The Court should reverse and render a judgment for American Optical for five reasons. 

First, Rankin’s claims are barred by Mississippi’s three year statute of limitations.  Rankin 

knew that he suffered from COPD five-and-a-half years before filing suit.  Lincoln Electric Co. v. 

McLemore, 54 So. 3d 833 (Miss. 2010), forecloses Rankin’s argument that the statute did not begin 

to run until he received a “silicosis” diagnosis in January 2014, eight months after filing suit. 

 Second, Rankin’s defective-design claims fail because he did not prove that (1) the design 

of the AO respirators caused his injuries, and (2) there existed a feasible alternative design that 

would have prevented his injuries.  Rankin’s experts theorized that the AO1010 and R1050 were 

defective because they could not be “fit checked” to ensure a proper fit to Rankin’s face and, thus, 

an effective seal against respirable silica.  But the evidence was undisputed that Rankin never 

attempted a fit test or fit check.  A design feature that is not utilized by the plaintiff cannot cause 

his injury.  Further, plaintiff’s experts offered no proof that the respirators failed to reduce silica 

exposure by the “protection factor” of 10, which they were designed to provide.  Finally, none of 

Rankin’s experts offered a feasible alternative design.  The alternative designs mentioned by 
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Rankin’s experts either suffered from the same alleged defects (in the case of the AO1040 

respirator) or were a different product altogether (in the case of the elastomeric respirator).   

 Third, Rankin’s failure-to-warn claim fails because it is undisputed that (1) Rankin did not 

read or rely on the American Optical’s warnings, and (2) even if Rankin had read the warnings, he 

would not have heeded them. 

 Fourth, even if the AO1010 and R1050 were defectively designed, Rankin offered no proof 

that the use of an AO respirator caused his injury.  Although Rankin claimed to have been exposed 

to silica dust while jackhammering and sandblasting, he could not identify a single instance in 

which he was exposed while wearing an AO respirator.  Larry Brown’s contrary testimony—that 

Rankin wore an R1050 respirator while sandblasting the Eola Guest House—cannot overcome 

Rankin’s own version of events.  Even if Brown’s testimony is credited, one instance of exposure 

to an unquantified amount of silica dust for an unknown duration does not satisfy the exacting 

standard adopted by Mine Safety Appliance Co. v. Holmes, 171 So. 3d 442 (Miss. 2015) for 

circumstantial proof of dose and duration in a toxic exposure case. 

 Fifth, even if the AO respirators were defective and Rankin was exposed to sufficient 

quantities of silica to cause injury, Rankin did not prove that his alleged damages were attributable 

to silica exposure.  Rankin’s life care plan projected future medical costs for all of his illnesses 

together for 14.6 more years; it did not identify costs separately attributable to silica.  Rankin’s 

attempt to “cure” this failure of proof relied on surprise testimony by Dr. McNair, who—contrary 

to his pretrial disclosures, deposition testimony, and initial trial testimony—suggested that some 

of Rankin’s medical costs were related “in part” to silica exposure.  This ambush testimony should 

have been excluded.  Even if allowed, Dr. McNair’s vague testimony did not provide jurors with 

the requisite “reasonable basis” to quantify the future medical costs attributable to silica exposure, 

as opposed to Rankin’s many other maladies that were unrelated to silica. 
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 Alternatively, the Court should reverse and remand this case for a new trial in an impartial 

forum for the additional reasons discussed in Argument Sections VI & VII. 

 Sixth, American Optical was deprived of its fundamental right to a fair trial by an impartial 

jury.  American Optical confronted insurmountable community bias in Jefferson County, where 

over 50% of the venire knew Rankin, a prominent citizen with ties to local officials.  Not only 

were jurors predisposed to favor Rankin, they were biased against American Optical:  the county 

is a hub for asbestos and silica litigation against American Optical and other manufacturers, and 

the venire was saturated with asbestos and silica claimants.  Two jurors hid their disqualifying 

biases and relationships during voir dire so that they could be seated and perhaps unfairly influence 

their fellow jurors.  The refusal to transfer Rankin’s case to another venue was reversible error. 

 Seventh, the $14,000,000 verdict was against the overwhelming weight of the evidence—

a product of jury bias and speculation.  Reasonable jurors would not award $14,000,000 to a 

plaintiff who was exposed to respirable silica only twice in his life (at most) and who suffered 

from many life-shortening diseases that his own experts agreed were not related to silica exposure. 

ARGUMENT 

I. American Optical is entitled to judgment as a matter of law because Rankin’s claims 
are barred by the three year statute of limitations. 

Rankin’s cause of action against American Optical accrued when he discovered his injury, 

not when he discovered the injury and its cause.  Rankin discovered his lung injury by at least 

November 2007 (five-and-a-half years before filing suit), when he was diagnosed with COPD—a 

lung disease that his experts agree is associated with silica exposure.  The COPD diagnosis was 

repeated to Rankin numerous times after that.  In January 2010 (three years and four months before 

filing suit), an x-ray confirmed that Rankin suffered from pulmonary fibrosis.  These discoveries 

bar his claims under the three year statute of limitations.   
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Application of the statute of limitations to Rankin’s claims is a question of law subject to 

de novo review.  Lincoln Electric Co. v. McLemore, 54 So. 3d 833, 835 (Miss. 2010) 

A. Rankin’s cause of action against American Optical accrued when he discovered 
his lung injury, not when he discovered his injury and its cause. 

Rankin’s claims for latent injuries are subject to a three year limitations period that is 

triggered by “discovery” of the injury: 

In actions for which no other period of limitation is prescribed and which involve 
latent injury or disease, the cause of action does not accrue until the plaintiff has 
discovered, or by reasonable diligence should have discovered, the injury. 
 

Miss. Code § 15-1-49(2) (emphasis added); Angle v. Koppers, Inc., 42 So. 3d 1, 5 (Miss. 2010). 

Thus, Rankin’s cause of action against American Optical “accrued upon discovery of the 

injury, not discovery of the injury and its cause.”  Angle, 42 So. 3d at 5 (emphasis in original); see 

also Lincoln Electric, 54 So. 3d at 836.  A plaintiff’s “knowledge of the cause of an injury is 

irrelevant to the analysis.”  Lincoln Electric, 54 So. 3d at 838. 

Rankin’s cause of action accrued when he knew or should have known that his lungs were 

injured, not when he knew that silica caused the injury.  This discovery rule strikes a fair balance:  

it preserves a plaintiff’s claims for latent disease well beyond the date of actual injury, and it 

protects defendants from stale suits by persons “who are aware that an injury exists yet choose to 

ignore it and fail to investigate the cause.”  Williams v. S. Pac. Transp. Co., 813 F. Supp. 1227, 

1232 (S.D. Miss. 1992); see also Neglen v. Breazeale, 945 So. 2d 988, 990-91 (Miss. 2006). 

B. Rankin discovered his lung injury no later than November 2007, and his claims—
filed five-and-a-half years later—are time barred. 

 Rankin knew that he suffered from a lung injury by at least November 27, 2007, when a 

doctor diagnosed him with “exacerbation of [COPD].”  Ex. D-61.10  In fact, Rankin knew that his 

                                                 
10 At the latest, Rankin knew of his lung injury in January 2010, when a chest x-ray revealed that Rankin 
suffered from “pulmonary fibrosis.”   Ex. P-3.  In either case, his claims, filed in May 2013, are time barred. 
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lungs were injured long before that. He began having difficulty breathing in 2000 and required 

regular breathing treatments by early 2007.  With a diagnosis of lung disease in November 2007, 

Rankin had three years to investigate its cause and determine whether silica exposure might have 

caused it.  See PPG Architectural Finishes, Inc. v Lowery, 909 So. 2d 47, 51-52 (Miss. 2005) 

(“absolute certainty” is not required to bring suit under the products liability act).11 

Rankin cannot avoid the time bar by arguing that the limitations period did not begin to run 

until he had received a specific “silicosis” diagnosis.  Rankin was not diagnosed with silicosis until 

January 2014, eight months after he had sued American Optical.  Rankin’s reliance on a post-suit 

diagnosis as the trigger for the limitations period is unsupportable and “disingenuous.”  Powe v. 

Byrd, 892 So. 2d 223, 228 (Miss. 2004) (rejecting as “disingenuous and without merit” argument 

that limitations period was not triggered until December 2000, when complaint was filed in August 

2000).  Dr. Haber’s “silicosis” diagnosis did not cause Rankin to discover an injury for which he 

had already sued.  See Lincoln Electric, 54 So. 3d at 838; Langston v. Pangborn Corp., 2014 WL 

347718, *5 (S.D. Miss. Jan. 31, 2014) (silicosis diagnosis received six months after filing suit was 

“immaterial” to claim-accrual and statute of limitations analysis). 

Lincoln Electric is directly on point.  There, McLemore, a worker claiming neurological 

injuries from exposure to manganese in welding fumes, was diagnosed in September 2002 with 

Parkinsonism, a condition that “could have been related to welding.”  In October 2005, McLemore 

was diagnosed more specifically with “manganism.”  54 So. 3d at 834-35.  When he filed suit in 

November 2005, the Court held that McLemore’s claims were time-barred because the statute of 

limitations began to run at the latest when he was diagnosed with Parkinsonism.  Id. at 838.  The 

                                                 
11 Though it is irrelevant to the statute of limitations analysis, Lincoln Electric, 54 So. 3d at 838, Rankin 
also knew that that his lung injury—COPD—could be attributable to silica exposure.  The plaintiff’s expert 
pulmonologist, Dr. McNair, agreed that Rankin’s COPD was caused by silica exposure, Tr. 471, and Rankin 
disclosed in sworn interrogatory responses that he knew of the harmful effects of silica as early as the 1990s. 
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Court expressly rejected his argument that the statute was not triggered until he received a 

“manganism” diagnosis.  Id. 

A federal court’s application of Lincoln Electric in a silica-related products liability suit is 

also instructive.  In Langston v. Pangborn Corp., Judge Keith Starrett found that a plaintiff 

claiming lung injuries from silica exposure knew or should have known of his injury when he was 

diagnosed with COPD and other “pulmonary” diseases and conditions well before he received a 

specific “silicosis” diagnosis.  2014 WL 347718 at *5.  As a result, his claims were time-barred.  

Id. at **5-6.  As Judge Starrett explained, “the accrual of Langston’s cause of action was not 

dependent upon an expert witness placing the label of silicosis on his injury.”  Id. at *6. 

 These cases confirm that knowledge of the claimed injury governs the statute of limitations 

analysis, not medical labels or specific diagnoses.12  A contrary application of Section 15-1-49(2)’s 

discovery rule would encourage a plaintiff who knows his lungs are injured to sleep on his claims 

until a doctor stamps a “silicosis” label on his injury; it would also defeat the rule’s diligent-

investigation policy.13  Rankin knew that suffered from lung disease by at least November 2007, 

but took no steps to investigate the cause.  Lincoln Electric requires dismissal of Rankin’s untimely 

claims. 

                                                 
12 Even cases that resolve the limitations issue in the plaintiff’s favor recognize that claims accrue on the 
injury date, not the date on which a doctor affixes a precise medical label to the injury.  See Phillips 66 Co. 
v. Lofton, 94 So. 3d 1051, 1059-60 (Miss. 2012) (claims accrued when plaintiff “sought treatment in 
September 2003 for symptoms associated with his asbestosis and was diagnosed with pulmonary fibrosis,” 
not when he received a specific diagnosis of “asbestosis” in 2010); Bryant v. 3M, 2014 WL 2761553, **3-
4 (S.D. Miss. June 18, 2014) (pulmonary fibrosis diagnosis would be sufficient to trigger statute of 
limitations for claimant alleging silica-related injuries, and specific “silicosis” diagnosis not required). 
13 Latent injury claims like Rankin’s (brought 30 to 40 years after his alleged silica exposure) present 
problematic evidentiary issues—evidence is lost, witnesses can no longer be found, and memories have 
faded.  See Andrew A. Ferrer, Excuses, Excuses: The Application of Statutes of Repose to Environmentally-
Related Injuries, 33 B.C. Envt’l Aff. L. Rev. 345, 354-55 (2006).  These concerns are addressed by Lincoln 
Electric’s fair application of the discovery rule, which encourages diligence by injured plaintiffs. 
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II. American Optical is entitled to judgment as a matter of law on Rankin’s defective 
design claim because Rankin failed to prove that the design of the AO1010 or R1050 
proximately caused his injury and that there was a feasible alternative design. 

To prevail on his claim that the AO1010 and R1050 respirators were defectively designed 

under the MPLA, Rankin was required to prove that the respirators were “designed in a defective 

manner,” and that the defective design “proximately caused” his injuries.  Miss. Code § 11-1-

63(a)(i).  Rankin was also required to prove a feasible alternative design to the AO1010 and R1050 

respirators.  Miss. Code § 11-1-63(f)(ii). 

Rankin failed to prove any of these elements, and American Optical is entitled to judgment 

on the design defect claims for three independent reasons:  (1) Rankin’s experts did not show that 

any design defect in the AO1010 or R1050 proximately caused Rankin’s injuries; (2) Rankin’s 

experts failed to offer a feasible alternative design for the American Optical respirators; and (3) 

the expert opinions relied on by Rankin to support his claim should have been excluded. 

A. Rankin’s experts, Darryl Bevis and Dr. Vernon Rose, based their design defect 
theory on the “fit” of the AO respirators. 

Rankin offered the testimony of Darryl Bevis and Dr. Vernon Rose to support his defective 

design theory.  Bevis agreed that the AO1010 and R1050 can be properly fitted to some users’ 

faces.  Tr. 406-07.  In Bevis’s opinion, the “defect” in these two AO respirators is that their features 

do not allow the user or employer to perform a proper “fit test” or “fit check” to ensure that the 

breathing zone is adequately sealed.  Tr. 367-77.  Dr. Rose agrees, so much so that he incorporated 

Bevis’s design-based opinions without elaborating his own.  Tr. 556-57.14 

 To understand these opinions, it is important to define two terms.  First, a “fit-test” is a 

procedure that an employer performs on an employee to determine the adequacy of the respirator’s 

fit.  See 29 C.F.R. § 1910.134(b) (2015).  It measures the employee’s response to a test agent (like 

                                                 
14 Neither Bevis nor Dr. Rose thought that the AO1010 or R1050 was defective because of the filter material 
from which they were made.  Dr. Rose agreed that their filtration capabilities are good.  Tr. 614. 
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saccharin) while the employee is wearing the respirator.  Second, a “fit-check”—also called a “seal 

check”—is a procedure that an employee performs on his own respirator to determine if it is 

properly sealed to his face.  See id.  The fit-checking method for the AO1010 and R1050 was the 

positive pressure method—covering the facepiece with one’s hands and exhaling vigorously to 

determine whether air passed through the sides of the respirator.  Ex. P-28.   

B. Rankin’s expert witnesses did not demonstrate that a defect in the AO1010 or 
R1050 proximately caused Rankin’s injury. 

 A plaintiff alleging a design defect must prove that a specific design feature “proximately 

caused” his injuries.  Miss. Code § 11-1-63(a)(i).  The design must be the cause of injury “without 

which the result would not have occurred.”  Forbes v. Gen. Motors Corp., 935 So. 2d 869, 880 

(Miss. 2006) (quoting Delahoussaye v. Mary Mahoney’s, Inc., 783 So. 2d 666, 671 (Miss. 2001)). 

 Bevis’s and Dr. Rose’s opinions regarding respirator “fit” did not meet this causation 

standard.  As explained below, Rankin never underwent a fit test and never performed a fit check.  

Without these procedures, it is impossible to say whether Rankin could have achieved a good fit 

with an AO1010 or R1050.  And without information about the amount of silica to which Rankin 

was exposed, it is impossible to say whether the AO1010 and R1050 were used as intended (in the 

proper environment) or provided appropriate reductions in Rankin’s silica exposure. 

1. Rankin never underwent a fit test or fit check, and the theoretical inability 
to fit a respirator to his face cannot have caused him injury. 

 It was undisputed that Rankin’s employer never performed a fit test on him, and that Rankin 

never attempted a fit check.  Tr. 344, 406-07, 601-02; Ex. P-45 at 38-39.  As a result, Rankin could 

not prove that an inability to fit respirators to his face proximately caused his injury.   

Bevis agreed that without a fit test, it is impossible to say whether Rankin was capable of 

achieving a proper fit with the AO1010 and R1050: 

Q. And you agree . . . individuals have very unique facial features.  Some 
 of those will not allow respirators to fit, right, sir? 
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A. That’s correct. 

Q. And so you can’t just look at a person . . . and tell if they can effectively 
 wear a respirator, can you, sir? 

A. No, I can’t.  I can get a starting point. 

Q. Because you’ve got to do a fit test. 

A. Yes. 

Q. Now, not ever having had a fit test, we don’t know if Mr. Rankin could 
 have efficiently and effectively worn an R1050, do we, sir? 

A. That’s correct. 

Q. Without a fit test, we don’t know if Mr. Rankin could effectively where 
 [sic] an AO1010 respirator. 

A. That’s correct. 
 

Tr. 406-07.  Because Bevis cannot say that an inability to fit the AO1010 or R1050 to Rankin’s 

face was a fact “without which” Rankin’s injury would not have occurred, Forbes, 935 So. 2d at 

880, there is no basis to conclude that a “fit” defect caused Rankin’s injury. 

 The same is true for the fit check procedure.  Dr. Rose testified that a respirator’s 

performance depends not only on an employer’s fit test, but also on an employee’s routine fit 

checks.  Tr. 602-604.  Both procedures are essential to adequate protection.  Id.  Because Rankin 

did not perform any fit checks, no conclusions are possible on whether the AO1010 or R1050 

properly fit his face.  See Bryant v. 3M Co., 78 F. Supp. 3d 626, 634 (S.D. Miss. 2015) (reasoning 

that “[i]f Plaintiff did not and would not have conducted fit tests or seal checks, the inability to do 

so properly is irrelevant”). 

2. There is no evidence that the AO1010 and R1050 did not provide the level 
of protection for which they were designed. 

 Rankin also failed to prove that he was injured because the AO1010 or R1050 “failed to 

function as expected.”  Miss. Code § 11-1-63(f)(ii).  The MPLA “unambiguously precludes 

recovery against the manufacturer on the basis of design defect unless the product failed to function 

as expected[.]”  Austin v. Will-Burt Co., 361 F.3d 862, 872 (5th Cir. 2004).  Respirators are 
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designed to reduce exposures to airborne contaminants.  See 29 C.F.R. § 1910.134(d)(3)(i)(A).  

They do not totally eliminate all contaminants.  Tr. 405.   

 Because respirators reduce, but do not eliminate, contaminant exposure, a respirator is 

measured in relation to its environment of use.  See 3M Co. v. Johnson, 895 So. 2d 151, 165 (Miss. 

2005).  In Johnson, the Court dismissed plaintiffs’ design defect claim because there was no 

evidence that respirators did not reduce asbestos exposures by the factor for which they were 

designed.  Id.  A respirator is not “defective” if it fails to perform beyond its designed protection 

factor.  Id.; see Triplett v. 3M Co., 422 F. Supp. 2d 779, 784-85 (W.D. Ky. 2006) (“We reject the 

notion that the [product] was defective because it did not provide protection against exposures 

which were beyond those for which the product was designed.”). 

 A respirator might be used in an environment in which the silica concentration is 100-times 

the PEL.  In that event, a properly designed and fitted respirator could reduce wearer exposure by 

its design factor of 10, but the user would still be exposed to 10 times the PEL.  This would reflect 

product misuse, not product failure. 

 Johnson, which also involved a single-use, disposable respirator, applies here.  Dr. Rose 

testified that the AO1010 and R1050 achieve a protection factor of 10 when used correctly.  Tr. 

602-03.  But Dr. Rose did not know—or try to determine—the level of silica in Rankin’s 

workplaces.  Tr. 574, 578.  Bevis had no data at all concerning Rankin’s exposure levels, and he 

was not sure whether those levels were sufficient to require any respirator at all.  Tr. 395-97. 

 Without knowing the concentration of silica in Rankin’s work environment, neither Bevis 

nor Dr. Rose could say that a defect in Rankin’s respirators caused his allegedly injurious exposure.  

Rankin’s work environment may not have required protection, or it may have required greater 

protection than the AO1010 or R1050 were designed to provide.  See, e.g., 29 C.F.R. § 

1910.134(d)(3)(i)(A) & Table 1 (describing categories and types of respirators that provide varying 
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levels of protection).  The plaintiff’s use of a product in an environment for which it was not 

designed does not equate to a product defect.  See Johnson, 895 So. 2d at 165. 

C. Bevis and Dr. Rose did not prove the existence of a feasible alternative design. 

 Even if Rankin had proven that the design of the AO1010 and R1050 was defective, he 

offered no feasible alternative design.  A design defect claim requires proof of a feasible alternative 

design that would have prevented the harm alleged: 

A feasible design alternative is a design that would have to a reasonable probability 
prevented the harm without impairing the utility, usefulness, practicality or 
desirability of the product to users or consumers. 

 
Miss. Code § 11-1-63(f)(ii).  Proof of a feasible alternative design is an essential element of a 

design defect claim, on which the plaintiff bears the burden of proof.  Williams v. Bennett, 921 So. 

2d 1269, 1275-77 (Miss. 2006); Johnson, 895 So. 2d at 165. 

 The Williams Court held that a design defect theory must provide objective proof of a 

feasible alternative design, and not “the mere mention of a design alternative by an expert . . . .”  

921 So. 2d at 1275.  There must be objective evidence of the “extent of the risk that the alternative 

design would have avoided [and] how the alternative design would have affected [the product’s] 

utility.”  Id. at 1276.  A feasible alternative design must be “effective in reducing the severity or 

frequency” of injuries and not be unduly burdensome to adopt.  Id.; see Watkins v. Telsmith, Inc., 

121 F.3d 984, 991-92 (5th Cir. 1997) (excluding alternative design testimony because the witness 

did not have testing, drawings, or calculations to show the effectiveness of the alternatives). 

 Rankin’s proof fell far short of these MPLA requirements.  Bevis mentioned two different 

respirator designs but made no attempt to demonstrate that either was a feasible alternative.  Tr. 

421.  Bevis discussed (1) another American Optical product known as the AO1040 and (2) an 

elastomeric respirator.  The AO1040 was, according to Bevis, a “predecessor” filtering facepiece 

respirator.  Tr. 367.  It had a foam seal on the inside, adjustable straps, a malleable metal band 
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around it, and an exhalation valve.  Tr. 368-75.  The AO1040 was discontinued because it was 

prohibitively expensive.  Tr. 412.  Though Bevis never explained what an elastomeric respirator 

is, OSHA describes it as a respirator “with replaceable filters . . . or cartridges or canisters . . .  

attached to a rubber or silicone facepiece that covers the nose and mouth. . . . .  An elastomeric 

respirator can be cleaned, decontaminated, and reused.”15 

1. Rankin offered no evidence that the AO1040 would have prevented his 
lung injury. 

 Neither Bevis nor Dr. Rose testified that use of an AO1040 “would have to a reasonable 

probability prevented [Rankin’s] harm.”  Miss. Code § 11-1-63(f)(ii).  Without such testimony, 

Rankin had no evidence of a feasible alternative design.   

 With respect to the AO1040, Dr. Rose said nothing at all.  Bevis offered no more than the 

AO1040 would be “better” and would “leak less.”  Tr. 418, 421.  He did not say that the AO1040 

would have prevented Rankin’s injury, and offered no studies or other objective proof that the 

AO1040 was more successful in preventing the injuries claimed by Rankin.  Tr. 413.  

 In fact, Bevis could not say that the AO1040 is a feasible alternative to the R1050 or 

AO1010 or that it would have prevented Rankin’s injury.  The AO1040 was a filtering facepiece 

respirator, and Bevis condemns all such respirators because he says they present difficulties to 

ensuring an adequate fit.  Tr. 376-77, 410-412.  Indeed, Bevis admitted that he could not “identify 

a design of the filtering face piece respirator that would solve . . . the fitting problem.”  Tr. 412.  

Bevis believes that the AO1040—his alternative design—was itself a defective product.  Tr. 410-

12.  Dr. Rose agreed and offered no additional testimony about the AO1040.  Tr. 556-57. 

 Testimony that a design alternative is itself defective does not satisfy the feasible 

alternative design standard of the MPLA.  Nor does testimony that a different design would be 

                                                 
15 OSHA, Respirator Types, https://www.osha.gov /video/respiratory _protection/resptypes_transcript.html 
(last visited Jan. 13, 2016); see also 71 Fed. Reg. at 50123. 
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“better” or an “improvement.”  The MPLA requires objective proof that a different design “would 

have to a reasonable probability prevented the harm.”  Miss. Code § 11-1-63(f)(ii).  No such proof 

existed for the AO1040. 

2. No expert witness testified that an elastomeric respirator would have 
prevented Rankin’s harm. 

 Rankin’s proof on elastomeric respirators was deficient for the same reason.  Bevis 

“mere[ly] mention[ed]” an elastomeric respirator as an alternative design, which falls “well-short” 

of what the MPLA requires.  Williams, 921 So. 2d at 1275.  He claimed that elastomeric respirators 

are an “alternative” to filtering facepiece respirators like the AO1010 or R1050, but said nothing 

about the effectiveness of elastomeric respirators in preventing injuries.  Tr. 421.  Neither did Dr. 

Rose, who conceded that an elastomeric respirator is a different product altogether—a reusable 

mask that has replaceable filters or cartridges.  Tr. 615-16.  An entirely different product cannot 

be a feasible alternative design.  Elliott v. El Paso Corp., 181 So. 3d 263, 272-73 (Miss. 2015). 

3. No expert compared the utility, usefulness, practicality, or desirability of 
the AO1040 or an elastomeric respirator with the AO1010 or R1050 

 Rankin had the burden to prove that his suggested alternative designs would not “impair[] 

the utility, usefulness, practicality or desirability of the” AO1010 and R1050.  Miss. Code § 11-1-

63(f)(ii).  He was also required to prove that the alternative designs would not be unduly 

burdensome to adopt.  Williams, 921 So. 2d at 1276; Guy v. Crown Equip. Corp., 394 F.3d 320, 

329 (5th Cir. 2004).  Rankin offered no such evidence at trial.   

 In fact, the evidence showed that the AO1040 would impair respirator “utility, usefulness, 

practicality or desirability” because of its cost.  Bevis agreed that the AO1040 was “discontinued 

because other companies came out with much cheaper alternatives and [the AO1040] could no 

longer compete” in the market.  Tr. 412.  A product so expensive that no one will buy it is not a 

feasible alternative.  See Guy, 394 F.3d at 326-27. 
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 For elastomeric respirators, the only evidence that came close to addressing the product’s 

“utility, usefulness, practicality or desirability” suggested that elastomeric respirators are not equal 

to filtering facepiece respirators on these qualities.  Dr. Rose conceded that elastomeric respirators 

are a “different type” of product than filtering facepiece respirators because elastomeric respirators 

are reusable and have cartridges that must be replaced.  Tr. 615-16. 

D. Bevis’s and Dr. Rose’s opinions regarding product design were inadmissibly 
subjective and lacked a discernible factual basis. 

 The trial court should have excluded the testimony of both Bevis and Dr. Rose.  Expert 

testimony is admitted only when the expert is qualified to testify, and his testimony is relevant and 

reliable in light of its factual basis and underlying science.  Miss. R. Evid. 702; Miss. Transp. 

Comm’n v. McLemore, 863 So. 2d 31, 39 (Miss. 2003).  Subjective, conclusory opinions do not 

satisfy Rule 702 because they do not assist the jury.  Hart v. State, 637 So. 2d 1329, 1339 (Miss. 

1994).  An expert must connect his opinions to the facts of the case using “scientifically valid . . . 

reasoning and methodology” as reflected in testing, peer review and publication, error rate, 

controlling standards, and general acceptance in the scientific community.  McLemore, 863 So. 2d 

at 36-37.  “Overall, the trial court must strive to ensure that the expert, whether basing testimony 

on professional studies or personal experience, employs in the courtroom the same level of 

intellectual rigor that characterizes the practice of an expert in the relevant field.”  United States v. 

Valencia, 600 F.3d 389, 424 (5th Cir. 2010).  

 Here, the trial court abdicated its gatekeeping role by allowing Bevis—a high school 

graduate who is not a certified industrial hygienist, Tr. 354, 359—to offer subjective, conclusory 

opinions that were never connected to the facts of the case.  The trial court compounded that error 

by allowing Dr. Rose to rubber-stamp what Bevis said.  Tr. 556-57. 

 Bevis’s opinions should have been excluded for any of several reasons.  First, Bevis’s 

opinions on respirator “fit” were irrelevant.  Rankin’s employers never gave Rankin a fit test, and 
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Rankin never performed a fit check.  Thus, Bevis’s opinions on the difficulty of fitting the AO1010 

or R1050 to a user’s face should have been excluded.  See Bryant, 78 F. Supp. 3d at 634 (excluding 

Bevis’s testimony and reasoning that “[i]f Plaintiff did not and would not have conducted fit tests 

or seal checks, the inability to do so properly is irrelevant”). 

 Second, Bevis did not have sufficient data on which to render a reliable opinion.  Bevis 

made no attempt even to learn the facts of the case.  He did not review data on the levels of 

Rankin’s exposures; or speak with Rankin, his employers, or coworkers; or inspect Rankin’s 

worksites.  R. 397-98.  He knew nothing about how often Rankin worked around silica or used an 

AO respirator.  Tr. 398.  Without this factual predicate, Bevis could not render informed opinions.  

Bryant, 78 F. Supp. 3d at 632-33 (excluding Bevis’s testimony and reasoning that because “[h]e 

has no information whatsoever about the extent of Plaintiff's exposure . . . it is impossible for Bevis 

to provide a reliable opinion as to whether the [respirator] provided Plaintiff with sufficient 

protection from airborne silica”). 

 Third, Bevis’s opinions had no indicia of reliability.  He did not produce a single test or 

data point to support his opinions.  Although he claimed to have assisted in “bootleg research” 

decades ago, he had nothing to show for it: no results, no data, nothing.  Tr. 362.  He has never 

tested the AO1010 or R1050 for silica dust or been involved in any workplace protection factor 

studies for the products.  Tr. 408-09.  He has never published a peer-reviewed article concerning 

the AO1010 or R1050.  Without testing, Bevis could not point to an “error rate” or “controlling 

standards” to guide his analysis.  His opinions are not generally accepted in the scientific 

community, which after extensive study has determined that filtering facepiece respirators like the 

AO1010 and R1050 perform as well as the elastomeric respirators Bevis favors.  See 71 Fed. Reg. 
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at 50142.16  Bevis’s lack of experience and qualifications is precisely why other courts have 

excluded his testimony on respirator design.  See Bryant, 78 F. Supp. 3d at 631-32. 

 Bevis’s opinions simply reflected his subjective dislike of filtering facepiece respirators, 

cloaked in a phony mantle of “expertise.”  He presented no scientific basis for that view.  The trial 

court erred in admitting his testimony and allowing the jury to reach a verdict based on it.  The 

same is true for Dr. Rose, who simply adopted Bevis’s design opinions.  Tr. 556-57. 

III. American Optical is entitled to judgment as a matter of law on Rankin’s failure-to-
warn claim because Rankin did not read or rely on the warnings provided with the 
AO1010 and R1050 respirators. 

American Optical provided warnings and instructions regarding the proper use of the 

AO1010 and R1050 respirators.  See Exs. P-20 & P-22 (AO1010); Ex. P-28 (R1050).  Rankin’s 

theory of liability was that the warnings were inadequate because they failed to state that the 

respirators should not be used in sandblasting operations.  Tr. 559-60.  To prevail on a failure-to-

warn claim, Rankin was required to prove that he read and relied on American Optical’s warnings, 

that those warnings were inadequate, and that the inadequate warnings proximately caused his 

injuries.  Miss. Code § 11-1-63(c); Mine Safety Appliance Co. v. Holmes, 171 So. 3d 442, 452-53 

(Miss. 2015).  If the plaintiff fails to prove that he read the warning or that an alternative warning 

would have altered his behavior, his claim fails as a matter of law. Id. 

Rankin failed to prove the threshold element of his inadequate warnings claim—reliance.  

The evidence is undisputed that Rankin neither read nor relied on American Optical’s warnings.  

Rankin and his co-worker Larry Brown both testified that they never read the warnings provided 

with the R1050 and AO1010 respirators.  Ex. P-45 at 38; Tr. 348.  Brown confirmed that they 

                                                 
16 Indeed, filtering facepiece respirators are still available on the market and approved for use today.  OSHA 
has concluded that “the best available data support an [assigned protection factor] of 10 for half mask 
elastomerics and filtering facepieces.”  71 Fed. Reg. at 50142 (“[T]he extensive quantitative analyses . . . 
clearly indicate that both filtering facepieces and elastomeric respirators are capable of achieving an 
[assigned protection factor] of 10.”).     
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would not have heeded the warnings even had they read them.  Tr. 348.  As Brown put it:  “It [the 

warning label] could have had anything on it but I would have went to work.”  Id.  This evidence 

was so clear that Rankin’s counsel acknowledged Rankin’s failure to read the warnings in closing 

argument:  “They tell you about a warning.  He didn’t read a warning.”  Tr. 916.   

Because Rankin did not read or rely on the warnings provided, American Optical is entitled 

to judgment on Rankin’s failure-to-warn claim.  Holmes, 171 So. 3d at 452-53. 

IV. American Optical is entitled to judgment as a matter of law because Rankin did not 
prove that his use of an AO respirator proximately caused his injuries. 

 Rankin had to prove that a defect in the AO1010 or R1050 “proximately caused the 

damages for which recovery is sought.”  Miss. Code § 11-1-63(a)(iii).  A respirator protects 

workers from harmful contaminants; it does not itself cause lung injury.  A respirator contributes 

to an injury only if it is defective and fails to protect against inhalation of something harmful, like 

silica.  Rankin had to prove not only that he was exposed to an injury-causing concentration of 

silica, but that the exposure occurred while he was wearing an AO1010 or R1050 respirator.  

Holmes, 171 So. 3d at 449-52.  He failed to prove either.   

A. Rankin’s testimony did not establish when or how often he wore an AO respirator 
around silica. 

 Independently of the deficiencies in Rankin’s proof concerning silica exposure, discussed 

in Section IV(C) below, American Optical is entitled to judgment because Rankin did not prove 

that he was exposed to any silica dust while wearing an American Optical respirator.  See Miss. 

Valley Silica Co. v. Reeves, 141 So. 3d 377, 382-84 (Miss. 2014).  Just as the plaintiff in Reeves 

was required to prove what amount of the silica dust he inhaled was supplied by the particular 

defendant that he had sued, Rankin must prove that he inhaled a sufficient amount of silica dust to 

cause injury while wearing an AO respirator.  See id. at 383-84. 
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Rankin did not testify that he wore an American Optical respirator in a dusty environment, 

either while jackhammering or sandblasting.  See generally Ex. P-45.  He recalled no occasion 

when he sandblasted, and he testified that, the only time that he jackhammered, he did not wear a 

respirator.  Ex. P-45 at 35-38.  Rankin testified that during his career he wore ten different 

respirators while doing something, but did not know how often he wore each one or the task he 

was doing when he wore it.  See id. at 11-12, 21-27, 40-42, 51. 

 Larry Brown’s contrary testimony—that Rankin wore an R1050 respirator while 

sandblasting at the Eola Guest House—cannot overcome Rankin’s own account.  When a plaintiff 

testifies to facts that “would defeat his right to recover . . . he is conclusively bound by his own 

testimony.”  Taylor v. Williams, 190 So. 2d 872, 874 (Miss. 1966).  In Taylor, even though a 

witness testified to being the driver of the car involved in an accident, the plaintiff was bound by 

her own testimony that the witness was not the driver.  Id.  The rule in Taylor required the trial 

court to disregard Larry Brown’s testimony and hold Rankin to his own. 

 Brown testified that Rankin wore a respirator while operating a sandblaster on the Eola 

Guest House project, but not while tending the sandblasting pot.  Tr. 341-42.  That was the extent 

of Brown’s testimony that Rankin wore a respirator in the presence of silica.  Rankin disagreed 

with Brown’s entire story.  Rankin testified that he worked with Brown only on the Natchez Trace, 

Ex. P-45 at 16, so Brown could not know what work Rankin did at the Eola Guest House.  Further, 

Rankin did not agree that he sandblasted at the Eola Guest House; he testified that he did carpentry 

repair work there.  Id. at 34-35.  According to Rankin, he did not do any sandblasting while he 

worked for Sather Construction (the employer Rankin and Brown shared).  Rankin testified only 

that he built and repaired houses, and poured concrete, for Sather Construction.  Id. at 32-33. 

 In sum, Rankin did not describe a single instance when he wore an AO respirator in the 

presence of silica.  His testimony contradicted the only instance that anyone else described.  Under 
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Mississippi law, Rankin’s testimony must be credited and his claims dismissed.  As explained 

below, even if the jury could accept Brown’s story, that testimony fails to support a finding that 

Rankin’s lung injuries could have been caused by an American Optical product.   

B. Rankin failed to present evidence that he was exposed to an injury-producing 
quantity of silica. 

 Rankin not only failed to prove respirator usage in the presence of silica, he failed to prove 

the quantity of exposure.  A plaintiff who alleges a toxic exposure must present evidence of a 

“dose-response ratio”—exposure to a quantity of the toxic substance for a duration that is capable 

of causing the harm he claims.  See Sherwin-Williams Co. v. Gaines ex rel. Pollard, 75 So. 3d 41, 

45-46 (Miss. 2011).  This requires proof of the concentration of the toxic substance and the 

duration of the plaintiff’s exposure.  While direct evidence is not always required, experts cannot 

extrapolate both dose and duration of exposure purely from circumstantial evidence.  Holmes, 171 

So. 3d at 449-52 (citing Sherwin–Williams, 75 So. 3d at 46). 

1. Rankin improperly extrapolated the dose and duration of his exposure 
from insufficient circumstantial evidence. 

 The meager evidence in this case stands in stark contrast to the clear, direct, and strong 

circumstantial evidence of dose that the Court found sufficient in Holmes.  In Holmes, a silica 

plaintiff spent six years breaking up concrete with a jackhammer, during which “he often ingested 

so much dust while jackhammering that his mouth would fill with dirt and his spit would become 

black.”  Id. at 445.  The plaintiff testified that he worked in “extremely dusty” conditions “multiple 

hours a day, several days a week, for roughly six years” while wearing one specific respirator.  Id. 

at 450.  The plaintiff testified that sometimes “the dust would be so thick he couldn’t see,” and 

“even while wearing the [respirator], he would breathe in large amounts of dust.”  Id. at 451.  

Though it was a close call, the Holmes Court found this circumstantial evidence of “dose” to be 
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sufficient when coupled with the testimony of three experts who, based on that strong evidence, 

determined that plaintiff was exposed to harmful amounts of silica.  Id. at 450-52. 

In stark contrast, Rankin’s only exposure evidence was Brown’s story about sandblasting 

the Eola Guest House.  Rankin and Brown agreed that Rankin never wore a respirator while 

jackhammering.  Tr. 343; Ex. 45 at 35-38.  Rankin’s jackhammering exposures may explain his 

illness, but those exposures were not attributable to American Optical and cannot be a basis for 

liability.  Rankin’s proof of exposure thus depended entirely on Brown’s sandblasting story, which 

contradicted Rankin’s own version of events.  

  Even if Brown’s story is accepted, it is not sufficient to show the dose and duration of 

Rankin’s exposure.  Brown’s testimony was hopelessly vague on the environment created by and 

the duration of the sandblasting.  Tr. 341-42.  He said only that he and Rankin sandblasted one 

building, that they took turns operating the sandblasting nozzle, and that the person not operating 

the nozzle wore nothing over his nose or mouth.  Id.  Neither Rankin nor Brown gave a Holmes-

type account of the levels of dust at their jobsites, much less the amount of dust inhaled by Rankin.  

Brown’s testimony was a far cry from the extreme exposure described in Holmes.  

 Moreover, this testimony was not accompanied by any quantification.  Rankin presented 

no air monitoring data for any worksites.  Tr. 574.  Although Dr. Rose referred to studies showing 

that sandblasting can result in elevated levels of airborne silica at shipyards, he never compared 

the work environments in those studies to Rankin’s work environment.  Tr. 549-53.  This is hardly 

surprising.  He had no evidence that would support such a comparison. 

2. Rose relied on the inadmissible “any exposure” theory. 

 Without meaningful evidence of dose and exposure, Dr. Rose retreated to the convenient-

but-inadmissible view that any exposure to silica dust can be causative, no matter how 

insignificant.  Tr. 544-47, 557.  He refused to say what level of exposure is harmful, only that there 
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is “no known safe level.”  Tr. 557.  Dr. Rose explained that silica is common in the air.  Tr. 571.  

When he opined that Rankin was “overexposed” to silica, he meant that Rankin was exposed “over 

the ambient exposure that you and I are all exposed to on the streets.”  Tr. 557.  A theory that “any 

exposure” above ambient levels supports a finding of causation is contrary to Mississippi law, 

unscientific, and never should have been admitted into evidence. 

 A plaintiff claiming toxic exposure must prove that he sustained a dose sufficient to cause 

his injury.  See Sherwin-Williams Co., 75 So. 3d at 45-46.  Even in asbestos cases, a plaintiff cannot 

prevail by arguing that any exposure may have caused his injury; he must prove a sufficient dose 

by showing frequent and regular exposure to asbestos in close proximity to his work.  See Phillips 

66 Co. v. Lofton, 94 So. 3d 1051, 1063 (Miss. 2012).  Mississippi law does not permit a verdict 

based on a theory that “any exposure” to a toxin causes or contributes to disease.  By allowing Dr. 

Rose to present that theory, the trial court gave Rankin a pass on his obligation to prove causation. 

 Mississippi law rejects the “any exposure” theory for good reason: it is junk science.  The 

toxicity of any substance depends on its dose.  The human body routinely defends itself against 

toxins to which people are exposed every day.  Disease results when those exposures reach a level 

that overwhelms the body’s defenses.  In toxicology, dose makes the poison.  See Federal Judicial 

Center, Reference Manual on Scientific Evidence, Reference Guide on Toxicology 403 (2d ed. 

2000).  In fact, “[d]ose is the single most important factor to consider in evaluating whether an 

alleged exposure caused a specific adverse effect.”  David L. Eaton, Ph.D., Scientific Judgment & 

Toxic Torts—A Primer in Toxicology for Judges & Lawyers, 12 J. L. & Pol’y 5, 11 (2003).  It is 

not science to say that “any exposure” or “every exposure” contributes to disease. 

 Indeed, such opinions are so unscientific that they are inadmissible under the Daubert 

standard, which Mississippi has adopted.  See McLemore, 863 So. 2d at 35-40.  Other courts agree.  

See, e.g., Betz v. Pnuemo Abex LLC, 44 A.3d 27, 55-58 (Pa. 2012) (rejecting “any exposure” 
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theory); Moeller v. Garlock Sealing Techs., LLC, 660 F.3d 950, 955 (6th Cir. 2011) (same); Vedros 

v. Northrup Grumman Shipbuilding, Inc., 2015 WL 4645604, **4-7 (E.D. La. Aug. 4, 2015) (slip 

op.) (rejecting “any exposure” or “every exposure” theory and citing authorities reflecting 

consensus that theory is unreliable and inadmissible); Yates v. Ford Motor Co., 113 F. Supp. 3d 

841, 846-48 (E.D.N.C. 2015) (same).  Dr. Rose’s “any exposure” theory was not a permissible 

substitute for proof of a causative exposure dose. 

V. American Optical is entitled to judgment as a matter of law because Rankin did not 
prove to a “reasonable basis” that his alleged damages were caused by silica exposure. 

Rankin was required to provide jurors with a “reasonable basis” for determining the 

damages caused by silica exposure.  Rankin failed to meet this burden for two independent reasons:  

Dr. McNair’s surprise expert testimony, which sought to link Rankin’s future medical costs to 

silica exposure, should have been excluded.  Even if it was admissible, that testimony was too 

speculative to provide a “reasonable basis” for computing the damages caused by silica exposure. 

A. Dr. McNair’s surprise expert testimony connecting some of Rankin’s illnesses “in 
part” to silica exposure should have been excluded. 

When trial began, Rankin’s sole proof of damages was a life care plan that projected future 

medical costs for treating all of his various illnesses and conditions together, without separate 

projections of medical costs for each illness or condition individually.  Rankin had not disclosed 

any expert testimony that assigned specific future medical costs to his claimed silica exposure.  In 

fact, Rankin’s expert pulmonologist, Dr. McNair, confirmed at his deposition that he could not 

quantify the amount of the life care plan attributable to silicosis.  D-62 at 58. 

At trial, Dr. McNair reversed position and testified that some of Rankin’s future medical 

costs were related “in part” to silica exposure.  This new opinion, admitted over objection, changed 

the case from one without evidence of a causal link between Rankin’s future medical costs and his 

silica exposure, to one in which an expert advanced an undisclosed causation opinion.   
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The trial court abused its discretion by permitting the undisclosed testimony.  See Canadian 

Nat’l/Illinois Cent. R.R. Co. v. Hall, 953 So. 2d 1084, 1094, 1097 (Miss. 2007).  Without Dr. 

McNair’s surprise causation opinions, judgment must be rendered for American Optical.  See 

Watts v. Radiator Specialty Co., 990 So. 2d 143, 150-51 (Miss. 2008). 

1. Dr. McNair offered two new opinions at trial, both of which were contrary 
to his pre-trial disclosures and testimony. 

A fair trial requires the right to discover and prepare for the testimony of an opponent’s 

experts.  Coltharp v. Carnesale, 733 So. 2d 780, 786 (Miss. 1999).  Thus, parties must designate 

each expert witness before trial and “state the substance of the facts and opinions to which the 

expert is expected to testify and a summary of the grounds for each opinion.”  Miss. R. Civ. P. 

26(b)(4)(A)(i); see also URCCC 4.04.  An expert may not testify beyond what was included in the 

pretrial materials and the “allowance of such would be reversible error.”  Hall, 953 So. 2d at 1097.  

Violation of expert witness disclosure requirements is particularly egregious when the expert is 

permitted to offer a new theory at trial.  Coltharp, 733 So. 2d at 786; T.K. Stanley, Inc. v. Cason, 

614 So. 2d 942, 951 (Miss. 1992). 

Dr. McNair offered two previously undisclosed opinions at trial.  First, he testified that 

exposure to respirable silica would increase Rankin’s likelihood of death due to “cardiac issues.”  

Tr. 478-81, 494-96.  Dr. McNair did not disguise the novelty of this opinion, admitting that he had 

developed it after reading the Liu Article on the morning of his testimony.  Tr. 478-80.  Second, 

Dr. McNair was recalled by the plaintiff to offer yet another new theory that some of Rankin’s 

medical conditions were related “in part” to silica exposure.  Tr. 661-74.  Over American Optical’s 

repeated objections, Dr. McNair went page-by-page through the life care plan, identifying future 

medical expenses that he now claimed were related “in part” to silica exposure.  Id. 

The plaintiff said nothing of these opinions prior to trial.  Rankin’s pre-trial disclosures 

gave no indication that Dr. McNair would testify about Rankin’s future medical expenses.  R.9369-
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70.  At his deposition, Dr. McNair confirmed that none of Rankin’s numerous diseases and medical 

conditions were caused by silica: 

Q. Now, the diseases we just discussed, diabetes, strokes, heart attacks, 
peripheral vascular disease, seizure disorder, hypertension, high 
cholesterol, all of the diseases, heart failure, none of those are caused by 
silica, are they? 

A. No. 
 

Ex. D-62 at 26; see id. at 22-26, 41.  Dr. McNair also agreed that none of Rankin’s medications 

were causally related to silica exposure.  Id. at 32-36, 51.  Finally, Dr. McNair acknowledged that 

he could not quantify what, if any, future medical expenses in Dr. Giles’s life care plan were 

attributable to silica exposure.  Id. at 58.  Rankin’s counsel actually instructed Dr. McNair not to 

answer questions regarding medical costs—saying that Dr. McNair was “not a vocational rehab 

expert” and that determining medical costs was “outside of his area of expertise.”  Id. at 44-45. 

 Given these clear pre-trial limitations on Dr. McNair’s testimony, Rankin was duty-bound 

to supplement Dr. McNair’s disclosures with any new and contrary opinions prior to trial.  Hyundai 

Motor Am. v. Applewhite, 53 So. 3d 749, 758 (Miss. 2011)  (“If a witness changes his testimony 

in a manner that conflicts with prior discovery responses, the sponsoring party has a duty under 

Rule 26(f) seasonably and formally to amend or supplement the response.”); Bailey Lumber & 

Supply Co. v. Robinson, 98 So. 3d 986, 997-98 (Miss. 2012) (excluding Dr. McNair’s opinion on 

future medical expenses because it was not disclosed prior to trial).  He did not, and Dr. McNair’s 

surprise testimony irreparably undermined American Optical’s defense. 

2. Dr. McNair’s surprise opinions were intended to undermine American 
Optical’s defense and win a $14,000,000 verdict by ambush, not evidence. 

The admission of Dr. McNair’s newly-hatched causation opinions, which conflicted with 

his pretrial disclosures and purported for the first time to link Rankin’s future medical costs “in 

part” to silica exposure, was reversible error.  
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Those opinions were ambush of the most prejudicial sort.  An expert may not make 

undisclosed “material changes” to his opinion.  Hyundai, 53 So. 3d at 759.  This rule has particular 

force when the expert’s deposition testimony has induced the defendant to prepare for a contrary 

opinion.  Id.  In Hyundai, an accident reconstructionist violated this rule when his trial opinion 

relied on undisclosed changes to four variables underlying his ultimate opinion.  Id. at 758-59.  

Even though the expert’s ultimate opinion did not change, it was reversible error to allow the 

surprise changes because they undermined the defendant’s ability to fairly refute the opinion.  Id.   

Dr. McNair’s surprise testimony was particularly egregious.  Dr. McNair changed his 

ultimate opinion, not just a component of that opinion.  Prior to trial, Dr. McNair was clear that 

none of Rankin’s conditions, apart from his lung injury, were caused by silica exposure; he also 

admitted that he could not quantify future medical costs caused by silica exposure.  At trial, 

however, he was recalled by the plaintiff to testify squarely to the contrary—that some of those 

conditions and medical costs were related “in part” to silica exposure.  Dr. McNair’s testimony 

was the sole basis for a damages verdict of $10,000,000 based on the life care plan.  Tr. 895.  It 

was apparent to everyone—including the trial judge, Tr. 519—that but for Dr. McNair’s new and 

contradictory opinion purporting to link silica exposure to Rankin’s myriad diseases and future 

medical costs, American Optical would have been entitled to a directed verdict.17   

The prohibition of surprise expert testimony is an essential fair-trial rule that is “rigidly 

enforced.”  Coltharp, 733 So. 2d at 786.  In this case, it was not enforced at all.  If Dr. McNair’s 

                                                 
17 Under these circumstances, it was also a clear abuse of discretion to permit Dr. McNair to be recalled to 
give contrary and undisclosed testimony.  While a trial court may permit a witness to be recalled, see Merritt 
v. State, 127 So. 3d 1150, 1154-55 (Miss. Ct. App. 2013), this discretion should not be exercised to facilitate 
a trial by ambush.  The trial judge knew that the plaintiff had a single purpose for recalling Dr. McNair—
to attempt to quantify Rankin’s future medical costs attributable to silica exposure—and also knew that, to 
satisfy that purpose, Dr. McNair would have to contradict his prior trial testimony and offer new and 
contrary expert opinions.  That is exactly what Dr. McNair did.  Worse, he did this with the imprimatur of 
the trial court—which, by permitting Dr. McNair to be recalled, signaled to jurors that his new opinion 
testimony was uniquely important to the case. 
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surprise opinion is stricken, as the law requires, no causation evidence exists to support the verdict, 

and judgment must be rendered for American Optical.  Watts, 990 So. 2d at 150-51. 

B. Dr. McNair’s vague testimony that some of Rankin’s injuries were related “in 
part” to silica exposure does not provide a reasonable basis for awarding damages. 

Even if Dr. McNair’s surprise testimony was properly admitted, it does not support the 

verdict.  “[T]he plaintiff has the burden of proving any amount of damages with reasonable 

certainty.”  Phillips Brothers v. Winstead, 129 So. 3d 906, 925 (Miss. 2014).  To satisfy his burden, 

the plaintiff must provide jurors with a “reasonable basis” for determining the amount of damages 

caused by the defendant’s conduct.  Par Indus. v. Target Container Co., 708 So. 2d 44, 50 (Miss. 

1998).  A “reasonable basis for computation” requires the plaintiff to present “the best evidence 

which is obtainable under the circumstances of the case, and which will enable the trier to arrive 

at a fair approximate estimate of loss . . . .”  MBF Corp. v. Century Bus. Commc’ns, Inc., 663 So. 

2d 595, 599 (Miss. 1995).  The plaintiff must “lay a foundation which will enable the trier of facts 

to make a fair and reasonable estimate of the amount of damage.”  TXG Intrastate Pipeline Co v. 

Grossnickle, 716 So. 2d 991, 1016 (Miss. 1997) (emphasis in original). 

The reasonable basis rule ensures that damages are not awarded on speculation and 

conjecture.  Adams v. U.S. Homecrafters, Inc., 744 So. 2d 736, 740 (Miss. 1999); see also Par 

Indus., 708 So. 2d at 50.  The rule must be carefully applied when a plaintiff suffers from multiple 

injuries or medical conditions.  In such cases, the plaintiff must prove the part of his damages that 

was caused by the defendant; a jury may not speculate when apportioning part of a loss to the 

conduct of a particular defendant.  Reeves, 141 So. 3d at 382-83; Dennis v. Prisock, 181 So. 2d 

125, 128 (Miss. 1965).  When the cause of the plaintiff’s damages remains uncertain, the damages 

are speculative as a matter of law and his claim necessarily fails.  Adams, 744 So. 2d at 740-41; 

Dennis, 181 So. 2d at 128. 
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In the context of this case, where Rankin suffered from many maladies, the rule requires 

Rankin to “trace with the requisite certainty” his claimed injuries and damages to silica exposure.  

Dennis, 181 So. 2d at 128.  This is an essential element of Rankin’s cause of action, and he cannot 

meet his burden simply by tallying up all projected future medical costs and asking lay jurors to 

sort out the causes.  But that is exactly—and only—what he did. 

Rankin’s sole damages proof was Dr. Giles’s life care plan, which projected the cost to 

care for all of Rankin’s many medical conditions for the remainder of his life to be from 

$14,000,000 to $16,500,000.  The plan did not separate future medical costs attributable to silica 

exposure from future costs for conditions unrelated to silica.  Even in his surprise, recalled 

testimony, Dr. McNair did nothing to bridge this critical gap in the proof. In fact, Dr. McNair 

admitted again that he was not qualified to apportion Rankin’s future medical costs to silica-related 

injuries.  Tr. 679-80, 703.  And he could not determine what percentage of the life care plan costs 

were necessary to care for silica-related conditions.  Tr. 703-04.  Specifically, Dr. McNair testified: 

Q.   And you can’t quantify how much of that life care plan you were talking about 
is attributable to silicosis alone, can you? 

A.   No, not a percentage, no. 

Q.   And you can’t quantify the amount of nursing care attributable solely to silicosis 
that he’ll need, can you? 

A.   Not solely related to his silicosis, no. 

Q.   We don’t know what percentage is related to silicosis, do we? 

A.   I don’t know. That’s correct. 

Q.  You reviewed that life care plan but you told me in your deposition, I think you 
testified at trial, you’re not competent to qualify about the cause of nursing care 
at all, are you? 

A.  No, sir, I’m not. 
 

Tr. 703.   

Even after abandoning his previous testimony, Dr. McNair could only say vaguely that 

some undefined “part” of Rankin’s medical conditions was related to silica exposure.  Tr. 660-74.  



 

42 

This testimony wholly fails to meet the reasonable basis standard, as it failed to provide jurors with 

a foundation to apportion Rankin’s future medical costs between silica-related injuries and 

conditions unrelated to silica.  The very definition of “in part”—the term used by Dr. McNair to 

link Rankin’s silica exposure to future medical costs—connotes uncertainty and indefiniteness. 

Rankin’s evidence begs the fundamental question:  which parts of the life care plan—what 

future medical costs—were attributable to Rankin’s silica-related injuries?  The jury had no 

evidence to link any costs in the life care plan to a silica-related injury.  On the contrary, the only 

medical doctor presented by Rankin admitted that he was not qualified to make that determination. 

It has long been settled in Mississippi that evidence establishing only a possibility that a 

defendant’s conduct caused the claimed damages is legally insufficient.  See Reeves, 141 So. 3d at 

382-83; Garrett v. Wade, 259 So. 2d 476, 479 (Miss. 1972); Dennis, 181 So. 2d at 128.  In Reeves, 

the Court reversed a products-liability judgment against a sand supplier because the plaintiff 

presented evidence of “total sand exposure,” but failed to prove what portion of the sand was 

supplied by the defendant.  141 So. 3d at 383-84.  In Dennis, the Court reversed a judgment where 

the plaintiff, who suffered several accidents, failed to trace her claimed injuries to the defendant’s 

conduct.  181 So. 2d at 127-28.  It was not sufficient for the plaintiff to introduce total medical 

expenses without offering proof as to the portion of the expenses that resulted from the accident 

involving the defendant.  Id. at 128. 

Rankin’s damages proof suffers from the same fatal ambiguity.  Jurors had no basis to 

apportion Rankin’s future medical costs between silica-related injuries on the one hand, and 

Rankin’s myriad other diseases and medical conditions on the other.  For this independent reason, 

the verdict should be reversed and a judgment rendered for American Optical. 
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VI. Alternatively, the Court must reverse the judgment and order a new trial because 
American Optical was deprived of its right to a fair trial in an impartial forum. 

Due process principles guarantee American Optical the right to a fair trial in an impartial 

forum.  Merchant v. Forest Family Practice Clinic, 67 So. 3d 747, 755 (Miss. 2011).  “The circuit 

judge has an absolute duty . . . to see that the jury selected to try any case is fair, impartial, and 

competent.”  Webb v. Blackwood, 697 So. 2d 763, 769 (Miss. 1997).  The trial judge’s duty to 

guard against bias protects not only the parties, but the judiciary itself and public confidence in the 

civil justice system.  Hudson v. Taleff, 546 So. 2d 359, 362-63 (Miss. 1989).  Therefore, bias in all 

forms—actual or perceived—must be quashed, so that the courts do not give even the appearance 

of favoring one party or cause over another.  Id. 

In some cases, voir dire and peremptory strikes are not effective cures for real and apparent 

juror bias.  “Since jurors are aware that they are supposed to be impartial, they are unlikely to 

reveal any bias, even if they recognize it in themselves.”  Beech v. Leaf River Forest Prods., 691 

So. 2d 446, 450 (Miss. 1997).  A fair trial cannot be guaranteed merely by whittling down a 

hopelessly tainted venire to 12 jurors “against whom no legal complaint can be made.”  Janssen 

Pharma., Inc. v. Bailey, 878 So. 2d 31, 50 (Miss. 2004).  “The defendant is entitled to be tried in 

a county where a fair proportion of the people qualified for jury service may be used as a venire 

from which a jury may be secured to try his case fairly and impartially, and uninfluenced by a 

preponderant sentiment that he should be flung to the lions.”  Id.  If no such “fair proportion” of 

qualified jurors can be found, the case should be transferred to an impartial forum.  Id. at 52-53. 

American Optical’s right to a fair trial by an impartial jury was not scrupulously guarded; 

it was conspicuously denied.  The need for a venue transfer was apparent prior to trial, yet the trial 

court denied American Optical’s motion to transfer the case to an impartial venue.  The voir dire 

process did not remove the taint of bias in the venire, as at least two jurors were seated after 

withholding information that revealed biases in favor of silica plaintiffs and Rankin’s trial counsel. 
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Jurors were predisposed to favor Rankin.  He was a man of local prominence whose brother 

had attained the status-conferring position of county supervisor and whose sister was an 

alderwoman for Fayette, the county seat.  More than 50% of the venire assembled knew Rankin 

and his family.  Rankin’s attorneys and family were publicly supported at trial by an incumbent 

county supervisor and the county constable.  Post-trial research revealed that numerous jurors were 

Facebook friends with Rankin’s family or his trial consultant, Supervisor Guice.  

Jurors were also predisposed to favor Rankin’s cause.  Jefferson County is a hub for 

plaintiffs seeking redress for claimed silica and asbestos exposure.  Since 1996, over 10,000 people 

have sued companies like American Optical for damages due to silica- and asbestos-related 

injuries.  Since 2005, American Optical has been sued 178 times in Jefferson County for silica-

related claims.  Twenty-one members of Rankin’s venire had filed lawsuits claiming injuries from 

silica or asbestos exposure or knew close family members who had filed such suits.  And just a 

few months before trial, Rankin’s attorneys ran a television ad “reminding” local residents that 

“many” of the masks and respirators like those made by American Optical had “failed to provide 

necessary protection from silica dust.”  R.8515. 

Jurors maneuvered themselves onto Rankin’s jury even though they were disqualified.  At 

least two jurors hid disqualifying relationships.  Juror Hammitte failed to disclose that her husband 

had filed two lawsuits alleging injuries from silica exposure (including one against American 

Optical), and Juror Buckles—who sat with her fellow jurors for five days of the trial—hid the fact 

that she had been successfully represented by Rankin’s attorney (Mr. Sweet) in her own products 

liability suit.  These jurors were removed from the jury only after American Optical ferreted out 

their hidden biases.  No one can say what harm they did to the fairness of the proceedings during 

their time as jurors.  The appearance of jury taint, of course, cannot be removed. 
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 American Optical’s right to a fair trial was trampled.  The venire’s relationship with 

Rankin—over 50% of the members knew him or his family—created an obvious appearance of 

partiality towards Rankin.  In Hudson, the Court held that a plaintiff was deprived of her right to 

a fair trial when 48% of the venire was connected to the defendant in some way and those jurors 

were not stricken for cause.  546 So. 2d at 363.  If anything, the situation here was worse. 

Moreover, Juror Buckles served on the jury for five days despite her own attorney-client 

relationship with Rankin’s attorney.  Had she revealed that relationship, the trial court would have 

been obligated to strike her for cause.  Standing alone, Juror Buckles’s deceit requires reversal, as 

courts presume prejudice when a juror withholds information so that she can be seated on the jury: 

[W]hen a party shows that a juror withheld substantial information or mis-
represented material facts, and where a full and complete response would have 
provided a valid basis for challenge for cause, the trial court must grant a new trial, 
and, failing that, we must reverse on appeal.  We presume prejudice. 
 

Merchant, 67 So. 3d at 757 (emphasis in original).18 

 But the Court need not reverse on these individual grounds, as the combined evidence 

reveals an inescapable community bias against American Optical that only a transfer of venue 

could have cured.  In Janssen, the Mississippi Supreme Court determined that neither Jefferson 

County nor neighboring Claiborne County could provide an impartial venue for a products liability 

case against a drug manufacturer.  This was because the Janssen plaintiffs included prominent 

residents of both counties, the counties had been saturated with a “high volume of similar 

litigation” in recent years, and both counties had been targeted with “negative publicity, including 

advertising by attorneys, creating negative preexisting conceptions about [the product].”  Janssen, 

                                                 
18 Questioning Juror Buckles about whether she had followed the court’s instruction not to discuss the case 
with her fellow jurors, as the trial court offered to do, would not have resolved the matter.  Ms. Buckles’s 
“natural disposition would be to claim that she had complied with those instructions.”  United States v. 
Forrest, 620 F.2d 446, 457 (5th Cir. 1980) (holding that tainted juror’s testimony about contact with other 
jurors would not “enlighten” the court on the question of jury tampering). 
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878 So. 2d at 51-52.  These same factors were present in Rankin’s case.  And the misconduct of 

Jurors Hammitte and Buckles confirmed what was apparent at the outset of this case:  American 

Optical could not be afforded a fair trial in Jefferson County. 

 The trial court erred in refusing American Optical’s motion to transfer venue, and this error 

requires reversal and a new trial in a fair and impartial forum.  Janssen, 878 So. 2d at 53. 

VII. In the further alternative, the Court should reverse and order a new trial because the 
$14,000,000 verdict is against the overwhelming weight of the evidence. 

The jury’s $14,000,000 damages verdict, of which $10,000,000 was predicated on the life 

care plan projecting Rankin’s future medical costs for a 14.6-year life expectancy, was patently 

excessive and contrary to the overwhelming weight of the evidence.   

A. American Optical is entitled to a new trial because the evidence showed 
overwhelmingly that Rankin was not injured by the AO1010 or R1050 respirators. 

A new trial should be ordered “where the verdict is against the overwhelming weight of 

the evidence, or when the jury has been confused by faulty instructions, or when the jury has 

departed from its oath and its verdict is a result of bias, passion, and prejudice.”  Coho Res., Inc. 

v. Chapman, 913 So. 2d 899, 908 (Miss. 2005) (citing Miss. R. Civ. P. 59).  This Court reviews 

the grant or denial of a motion for new trial under the abuse of discretion standard.  Dependable 

Abrasives, Inc. v. Pierce, 156 So. 3d 891, 895 (Miss. 2015).  When reviewing a challenge to the 

weight of the evidence, the Court acts as a “thirteenth juror,” and it must reverse any verdict that 

“shock[s] the conscience or rest[s] on a complete lack of evidence.”  Id. 

For the reasons discussed in Sections I-V, supra, if the Court does not render a verdict for 

American Optical, it must reverse the judgment and remand for a new trial in an impartial venue.  

Reasonable jurors could not have found that American Optical’s products were defective, much 

less that Rankin was exposed to harmful levels of silica while wearing an AO respirator, or, if he 

was, that an AO respirator caused his exposure.  As recapped below, all evidence is to the contrary. 
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First, reasonable jurors could not have found that the AO respirators were defective in 

either their design or their warnings.  See Section II, supra.  Rankin’s experts offered no credible 

evidence that the design of the AO1010 and R1050 respirators, which were tested and certified by 

NIOSH and OSHA as safe for their intended use, exposed Rankin to harmful levels of silica or 

that there was a feasible alternative design to these products.   Moreover, the jury could not have 

found that Rankin was injured due to inadequate warnings.  See Section III, supra.  Rankin and his 

co-worker Brown never read the warnings provided with the R1050 and AO1010 respirators, and 

would not have heeded the warnings even if they had read them.  Ex. P-45 at 38; Tr. 348. 

Second, reasonable jurors could not have found that a defect in an AO respirator caused 

Rankin’s silicosis.  See Section IV, supra.  Rankin recalled only one occasion in which he was 

exposed to respirable silica—the Jefferson County courthouse project.  Ex. P-45 at 35-38.  Rankin 

testified that he never wore a respirator while working on that project.  Id.  Brown testified to only 

one other occasion in which Rankin might have been exposed to respirable silica—the Eola Guest 

House project, during which Brown claimed that Rankin operated a sandblaster.  Tr. 341-42.  

Rankin disagreed with Brown’s claim, testifying that he performed only carpentry work—not 

sandblasting—on the project.  Ex. P-45 at 35-38.  Whatever the facts regarding Rankin’s limited 

exposure, there was no credible evidence that Rankin was exposed to respirable silica while 

wearing an AO respirator.  Rankin could not recall how many times he used an AO respirator or 

the projects on which he used one.  Id. at 40-42, 51.  The jury had no evidence on which to find 

that Rankin used an AO respirator while working in harmful concentrations of respirable silica 

and no expert evidence that any American Optical products were defective. 

The verdict is not based on evidence, which overwhelmingly supports a verdict for 

American Optical; it is the product of bias or prejudice.  A new trial must be ordered. 
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B. American Optical is entitled to a new trial on damages because the $14,000,000 
verdict was the product of bias and speculation. 

At the very least, a new trial on damages must be ordered.  A verdict should be set aside 

when the Court “finds that the damages are excessive or inadequate for the reason that the jury 

was influenced by bias, prejudice or passion, so as to shock the conscience or that the damages 

awarded were contrary to the overwhelming weight of credible evidence.”  Fred’s Stores of Miss., 

Inc. v. M & H Drugs, Inc., 725 So. 2d 902, 920 (Miss. 1998). 

 The compensatory damages award is contrary to the credible evidence of Rankins’ actual 

damages for three reasons.  First, the vast majority of the life care plan’s future medical costs, 

$885,784.80 to $1,060,984.80 annually were “home care” costs—the costs to move Rankin out of 

his nursing home and care for his various conditions at the family home.  Ex. D-64 at 9 (Table 1).  

But the testimony of the medical experts was unanimous that Rankin was confined to a nursing 

home for reasons unrelated to his silica exposure.  Rankin’s own expert, Dr. McNair, testified that 

Rankin would be in a nursing home regardless of any silica-related conditions: 

Q.  And I believe Mr. Rankin—you told me this—Mr. Rankin is not in a nursing 
home with a silica related condition; is that right? 

A.  To explain, he is not.  It is more related to those other problems that he has that 
he is in the nursing home. 

Q.  As a matter of fact, you generally don’t go into a nursing home because of 
simple silicosis, do you? 

A.  That’s true. 
 

Tr. 485; see also Tr. 694.  A defense expert, Dr. Haynes, confirmed that Rankin was not in the 

nursing home due to silica exposure.  Tr. 832-36.  There was absolutely no evidentiary basis to 

award “in home” care costs against American Optical. 

Second, the award is predicated on a life care plan that projected Rankin’s life expectancy 

to be 14.6 years.  This life expectancy was not based on medical testimony, but on government 

tables reflecting the life expectancy of an average male.  Tr. 513.  Even Rankin’s experts admitted 
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that the life care plan was defective in this regard, as “competent medical testimony” was required 

to establish Rankin’s life expectancy given his many medical problems.  Tr. 702.  Rankin offered 

no competent testimony to support a life expectancy determination.  Dr. McNair had no opinion 

on Rankin’s life expectancy, Tr. 485, 694-95, though he agreed that it would be shorter than 

average “because he has a lot of medical problems,” Tr. 485-86.  Dr. Haber said the same:  he had 

not calculated Rankin’s life expectancy, but agreed that it would be shorter than average given his 

“severe medical conditions.”  Tr. 299-300. 

Rankin was in extremely poor health.  Given his complicated medical history and 

numerous illnesses, diseases, and conditions, Rankin would not be expected to live nearly as long 

as the average healthy person.  That would be obvious to anyone.  The plaintiff and defense experts 

testified unanimously that Rankin’s life expectancy would be shortened by his various conditions.  

Tr. 299-300 (Dr. Haber); Tr. 485-86 (Dr. McNair); Tr. 838-39 (Dr. Haynes).  Rankin lived only 

two weeks after the date of the verdict.  R.9518-20.  Under the circumstances, a verdict based on 

the life expectancy of an average male is manifestly erroneous. 

 Third, even if Dr. McNair’s testimony was admissible and could be viewed as sufficient to 

link Rankin’s silica exposure to some part of his future medical costs, which it is not for the reasons 

discussed in Section V, supra, Dr. McNair only connected those costs “in part” to Rankin’s silica 

exposure.  This testimony was far too indefinite and ambiguous to support an economic damages 

award of $10,000,000 in future medical costs. 

 The jury’s $4,000,000 noneconomic damages award also shocks the conscience and is 

contrary to the overwhelming weight of the evidence.  Noneconomic damages, like compensatory 

damages, must be reasonable under the evidence and may not be the product of speculation.  

Kennedy v. Ill. Cent. R.R. Co., 30 So. 3d 333, 337 (Miss. 2010).  There is no basis for determining 

that Rankin’s pain and suffering, if any, was attributable to a silica-related injury as opposed to his 
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other diseases, illnesses, and medical conditions that were not related to silica.  The trial court’s 

reduction of this award to $1,000,000 does not cure the error.  Indeed, the trial court compounded 

the error by misapplying the statutory cap on noneconomic damages.  The noneconomic damages 

award should have been reduced to $450,000, to respect the jury’s apportionment of only 45% 

fault to American Optical.  See Miss. Code § 11-1-60(2)(b).19  In any event, reasonable jurors may 

not award any noneconomic damages at all on retrial. 

 The inexplicable disparity between the excessive $14,000,000 damages award and the 

minor amount of future medical costs that might possibly be attributable to silica exposure 

demonstrates that the jury’s verdict was the result of bias or passion.  Reversal and a new trial on 

damages is required.  See Fred’s Stores, 725 So. 2d at 920. 

CONCLUSION 

The Court should reverse the verdict and render a judgment in favor of American Optical 

on all claims for the reasons provided in Sections I to V.  Alternatively, the Court should reverse 

the judgment and remand the case for a new trial for the reasons discussed in Sections VI and VII. 

 RESPECTFULLY SUBMITTED, this the 11th day of March 2016. 

  AMERICAN OPTICAL CORPORATION, 
  Appellant 
 
 
                 By: /s/Michael J. Bentley________________________ 
  W. Wayne Drinkwater (MBN 6193) 
  Michael J. Bentley (MBN 102631) 
  Simon T. Bailey (MBN 103925) 
 

                                                 
19 The cap on noneconomic damages is applied on a per-case basis, not a per-plaintiff or per-defendant 
basis.  Estate of Klaus v. Vicksburg Healthcare, LLC, 972 So. 2d 555, 558-59 (Miss. 2007) (interpreting 
Miss. Code § 11-1-60).  Accordingly, the total amount of noneconomic damages awarded by the jury must 
be reduced to $1,000,000 first, before each responsible party is apportioned his share of that per-case limit.  
Here, the cap is properly applied by reducing $4,000,000 noneconomic damages award to $1,000,000, and 
then apportioning 45% (or $450,000) to American Optical.  Otherwise, and contrary to the jury’s verdict, 
American Optical would be forced to pay 100% of the available noneconomic damages.  The trial court 
inverted these steps and impermissibly converted the per-case limit into a per-defendant limit. 
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