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I. STATEMENT OF THE ISSUES

1. A husband signs a promissory note, which is secured by a deed of trust

encumbering the wife's property. The husband defaults and passes away before the

promissory note's maturity date. Is a suit against his estate for breach of the

promissory note subject to the four-year statute of limitations for claims against an

executrix?

2. A husband signs a promissory note, which is secured by a deed of trust

encumbering the wife's property. After the husband defaults and passes away, the

lender initiates foreclosure proceedings, but the wife files a suit to enjoin

foreclosure. Federal court orders later bar the lender from foreclosing. The lender

files a statement of claim against the husband's estate, and it later sues the estate

on the debt. Did the lender's efforts to foreclose on the security interest and the

federal court orders toll the running of the statute of limitations for a breach of

contract claim on the debt?

3. An executrix purposefully fails to send a reasonably ascertainable

creditor the notice required by Mississippi Code § 91-7-145, intending to create a

statute of limitations defense. She also engages in a pattern of inequitable conduct

and delay. Should the Court, in equity, decline to give the estate the benefit of a

statute of limitations defense?
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II. STATEMENT OF THE CASE

A. The Nature of the Case

At the heart of this case is an antebellum mansion in Columbus, Mississippi

called "Shadowlawn."1 The house was at one time the home Burnette Avakian

shared with her husband Norair Avakian. It is also a bed and breakfast and an

event facility.

In 2010, Mr. Avakian defaulted on a promissory note secured by a deed of

trust on Shadowlawn and then, unfortunately, died. For the nearly six years since

then, Ms. Avakian has lived in and operated a business at Shadowlawn without

making any payments on the debt. Meanwhile, three lawsuits have originated from

Mr. Avakian's default. From those lawsuits, two things have become perfectly clear.

Ms. Avakian desperately wants to keep Shadowlawn, and she desperately wants to

avoid paying for it.

Ms. Avakian filed the first lawsuit in 2012, seeking to enjoin the mortgagee

from foreclosing based on a theory that the deed of trust was invalid. Federal courts

ultimately rejected that theory and concluded that the deed of trust Wilmington

Trust National Association (the Trustee) holds is valid. See generally Avakian v.

Citibank, N.A., 773 F.3d 647 (5th Cir. 2014) [Avakian II]; Avakian v. Citibank, N.A.,

No. 1:12-cv-00139, 2015 WL 4643129 (N.D. Miss. Aug. 4, 2015) [Avakian III]; see

also Avakian v. Citibank, No. 1:12-cv-00139, 2014 WL 346861 (N.D. Miss. Jan. 30,

2014) rev'd, 773 F.3d 647 [Avakian I] [collectively the Federal Proceeding].

1 See Shadowlawn Bed & Breakfast, http://www.shadowlawcolumbus.com (last
visited July 4, 2016). Shadowlawn is located at 1024 College Street in Columbus,
Mississippi. (See C.P. 1:40–41 (describing the Shadowlawn property).)
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This matter is the second of the three lawsuits related to Ms. Avakian's

efforts to invalidate the debt, the deed of trust that secures the debt, or both.

In a third lawsuit (the State Proceeding), the Trustee successfully sought

(among other things) a judicial foreclosure on Shadowlawn and money damages

against Mr. Avakian's estate (the Estate) based on breach of the promissory note.2

Ultimately, Ms. Avakian's purpose in prosecuting this matter was to try to

manufacture a statute-of-limitations defense in the State Proceeding. However, the

court in the State Proceeding has rejected that defense, both on grounds of

preclusion and on its merits, granting partial summary judgment in favor of the

Trustee.

Now, Ms. Avakian pins her hopes on this Court overlooking that the maturity

date of the note will not arrive for nearly another twenty years, that the Trustee

began trying to foreclose on Shadowlawn in 2010, that the federal courts expressly

barred the Trustee from foreclosing on Shadowlawn, and that she intentionally

failed to adhere to her statutory obligations as executrix. If the Court overlooks all

of that, she hopes it will conclude that she engineered enough delay in the Federal

2 In its response to Ms. Avakian's contest of claim, the Trustee cited to the complaint
in the State Proceeding. (C.P. 1:63.) It appears, however, that the Trustee inadvertently
failed to attach the complaint, which should have been Exhibit K, when it electronically
filed its response. At the hearing on the contest of claim, Ms. Avakian's counsel conceded
the existence of the State Proceeding, that it included a claim against the Estate on the
promissory note, and that it was filed on February 23, 2015. (T. at 6–7.) Ms. Avakian also
acknowledged that case in her principal brief. (See Appellant's Br. at 10 n.14, 13.) And the
chancery court did the same in its findings of fact, which are unchallenged. (C.P. 2:167.)

In any event, the Court can and should take judicial notice of the State Proceeding.
See McNeese v. McNeese, 119 So. 3d 264, 277 n.5 (Miss. 2013) (collecting cases). That case is
pending in the Lowndes County Chancery Court as Wilmington Trust National Association
v. Avakian, Cause No. 2015-0099-D.
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Proceeding to run out the statute of limitations on the Trustee's claim on the

promissory note. If the Court were to accept that tortured illogic, she hopes that she

will defeat the Trustee's right to foreclose on Shadowlawn in the State Proceeding.

In short, she hopes this Court will give her a free house.

The Court should not reward Ms. Avakian's efforts. It should recognize, as

two chancery courts have already recognized, that the statute of limitations has not

run on the Trustee's claim against the Estate. The Court should affirm the chancery

court's judgment and bring the Trustee one step closer to foreclosure on

Shadowlawn, a remedy to which it has been entitled since 2010.

B. The Course of Proceedings and Disposition in the Court Below

On July 28, 2010, Ms. Avakian filed a petition for probate of Mr. Avakian's

last will and testament. (C.P. 1:5.) That same day, the chancery court entered an

order probating the last will and testament and issued letters testamentary to Ms.

Avakian to serve as executrix of the Estate. (C.P. 1:14, 24.)

On October 15, 2014, JPMorgan Chase Bank, N.A. (acting on behalf of the

Trustee and denoting itself as a mortgage servicer) filed a statement of claim

against the Estate. (C.P. 1:40.) The statement of claim stated that Mr. Avakian

owed $815,905.06 on a promissory note secured by Shadowlawn. (C.P. 1:40–41.)

In January 2015, Ms. Avakian filed a contest of the claim JPMorgan Chase

had filed. (C.P. 1:46.) She contested the claim based on her contention that it was

barred by the relevant statute of limitations. (C.P. 1:46.) Specifically, she argued

that under Mississippi law, all claims against the Estate had become barred four

years and ninety days after the chancery court issued letters testamentary to her.
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(See generally C.P. 1:47–48 (citing Miss. Code Ann. §§ 15-1-25, 91-7-239).) She

argued that despite JP Morgan Chase filing a timely claim against the Estate, its

failure to file a lawsuit against the Estate before October 26, 2014 rendered the

claim time-barred. (C.P. 1:48–51.)

The Trustee itself responded to Ms. Avakian's contest of claim. (C.P. 1:61.) It

contended that its statement of claim, which JPMorgan Chase had filed on its

behalf, was not time-barred. (See generally C.P. 1:61–68.) It argued that under

Gates v. Chandler, 165 So. 442, 443 (Miss. 1936), the institution of foreclosure

proceedings had tolled the statute of limitations on the promissory note. (C.P. 1:65–

66.) It argued that the federal courts' orders precluding it from foreclosing on

Shadowlawn had tolled the statute of limitations. (C.P. 1:66–67.) It also argued that

Ms. Avakian's own inequitable behavior—including refusing to send the statutory

notice to the Estate's creditors required by Mississippi Code § 91-7-145—should

preclude her from claiming the benefit of the statute of limitations. (C.P. 1:67–68.)

Ms. Avakian filed a reply in support of her contest of the claim. (C.P. 1:127.)

In that reply, she argued that the institution of foreclosure proceedings had not

tolled the running of the statute of limitations because she owned Shadowlawn but

Mr. Avakian was the borrower liable on the promissory note. (C.P. 1:132–36.) She

argued that the Federal Proceeding and the injunction against foreclosure were

irrelevant. (C.P. 1:129–30.) She argued that because the Trustee knew about Mr.

Avakian's death, her failure to give the Trustee notice was irrelevant even though

Mississippi law required it. (C.P. 1:138–39.) Finally, she argued her other

inequitable conduct had no effect on the statute of limitations. (C.P. 1:139.)
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The Trustee filed a sur-reply. (C.P. 2:151.) In that sur-reply, the Trustee

argued that because a deed of trust is merely incidental to the promissory note, its

institution of foreclosure proceedings to enforce its rights and remedies under the

deed of trust also served as an institution of proceedings to enforce its rights under

the promissory note. (C.P. 2:153–56.) For the same reason, the federal court order

barring foreclosure also affected its rights under the promissory note. (C.P. 2:156–

57.) The Trustee also argued that Ms. Avakian's inequitable conduct in refusing to

issue the statutorily required notice estopped her from asserting the statute of

limitations. (C.P. 2:158–60.)

The chancery court held argument on those issues. (T. 1–29.) On September

8, 2015, it issued an Opinion and Judgment in favor of the Trustee. (C.P. 2:163.)

The chancery court concluded that the four-year statute-of-limitations period

expired on October 26, 2014. (C.P. 2:170–71.) It concluded, however, that the Fifth

Circuit's order prohibiting the Trustee from foreclosing had tolled the running of the

limitations period for at least the period between May 12, 2014 and August 4, 2015.

(C.P. 2:172–74.) As a result, the Trustee's filing of the State Proceeding against the

Estate on February 23, 2015 was timely. (C.P. 2:174.) The chancery court went on to

conclude that Ms. Avakian had failed to mail the statutorily required notice to the

Trustee, who was unquestionably a reasonably ascertainable creditor. (C.P. 2:175–

76.) Therefore, the statement of claim was timely. (C.P. 2:176.)

On October 6, 2015, Ms. Avakian filed a notice of appeal. (C.P. 2:178.) She re-

noticed her appeal two days later. (C.P. 2:180.)
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C. Statement of the Facts

In 2002, Mr. and Ms. Avakian bought Shadowlawn, holding the property

together as joint tenants. See Avakian III, 2015 WL 4643129, at *1. To make that

purchase, they borrowed money from Southstar Financing, LLC and signed a deed

of trust to secure the loan. See id. In 2004, Mr. Avakian conveyed title to Ms.

Avakian alone. See id. The purpose of this transaction was to prevent Ms. Avakian

from bearing any liability for the debt should Mr. Avakian die. See id. At some

point, they began operating Shadowlawn as a bed and breakfast and event facility.

In 2006, Mr. and Ms. Avakian refinanced Shadowlawn, taking the new loan

out in Mr. Avakian's name only. (See C.P. 2:164; Appellant's Br. at 9.) Mr. Avakian

alone signed the promissory note (which has a maturity date of April 1, 2036), but

both Mr. and Ms. Avakian signed (in counterparts) the deed of trust. See Avakian

II, 773 F.3d at 649, 653. The promissory note and deed of trust were ultimately

incorporated into the Bear Stearns Asset Backed Securities Trust 2007-2. Citibank,

N.A. served as the trustee of the Trust until December 3, 2012, when the Trustee

succeeded to that role.3 See Avakian III, 2015 WL 4643129, at *2; (see also

Appellant's Br. at 10).

In 2010, Mr. Avakian defaulted on the loan secured by Shadowlawn. (See

C.P. 2:164; Appellant's Br. at 10.) On July 19, 2010, he unfortunately died. (C.P.

1:5.) Nine days later, the Lowndes County Chancery Court issued letters

testamentary to Ms. Avakian to serve as executrix of the Estate. (C.P. 1:5, 14, 24.)

3 Because the Trustee succeeded Citibank as trustee of the Trust, it does not
differentiate between actions taken by Citibank and those it has taken itself.
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Ms. Avakian never identified the Trustee, Citibank, or any other previous holder of

the promissory note as a creditor of the Estate as required by Mississippi law. See

Miss. Code § 91-7-145(1). Further, she never provided notice by mail to the Trustee,

Citibank, or any other previous holder of the promissory note as required by

Mississippi law. See id.; (see also C.P. 2:165). She did, however, file an affidavit in

the chancery court stating that she would comply with those obligations. (C.P. 1:26.)

The Trustee began its first foreclosure proceeding in December 2010. (C.P.

1:71.) The Trustee did not, however, foreclose on Shadowlawn at that time. The

Trustee began foreclosure proceedings a second time in February 2011. (C.P. 1:72.)

Once again, however, the Trustee did not foreclose on Shadowlawn at that time.

In April 2012, the Trustee again gave notice that it intended to foreclose on

Shadowlawn. (See C.P. 1:85.) It published notices in a Columbus, Mississippi

newspaper—The Commercial Dispatch—scheduling the foreclosure sale for May 10,

2012. (C.P. 1:73–75.) On May 9, 2012, Ms. Avakian filed suit in the Lowndes County

Chancery Court seeking to enjoin the foreclosure, arguing that the deed of trust was

invalid because she and Mr. Avakian had signed it in counterparts. (C.P. 1:76–106.)

The Trustee removed the lawsuit to federal court, which led to the Federal

Proceeding. (Cf. C.P. 1:107.)

Following a trial, the United States District Court for the Northern District

of Mississippi concluded that the deed of trust was unenforceable and entered

judgment in favor of Ms. Avakian. See generally Avakian I, 2014 WL 346861; see

also (C.P. 1:107). The Trustee appealed. On May 12, 2014, the United States Court
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of Appeals entered an order that prohibited the Trustee from foreclosing on

Shadowlawn during the pendency of the appeal. (C.P. 1:108–09.)

Since the district court entered its ill-fated order, the Trustee's appeal, and

the Fifth Circuit's order, the parties have engaged in a veritable smorgasbord of

proceedings:

 On October 15, 2014, the Trustee's mortgage servicer (JPMorgan

Chase Bank, N.A.) filed a statement of claim against the Estate. (C.P. 1:40.)

 On December 9, 2014, the Fifth Circuit reversed the district court's

order holding that the deed of trust was unenforceable. See Avakian II, 773

F.3d at 653; see also (C.P. 1:116). It remanded to the district court for further

proceedings consisted with that decision. See Avakian II, 773 F.3d at 653;

(C.P. 1:122). The Fifth Circuit's mandate issued on January 21, 2015.

 On January 30, 2015, Ms. Avakian filed this contest of the Trustee's

claim against the Estate. (C.P. 1:46.)

 On February 23, 2015, the Trustee filed the State Proceeding seeking,

among other things, a judicial foreclosure on Shadowlawn and money

damages against the Estate. (See C.P. 2:167; Appellant's Br. at 13.)

 On August 4, 2015, the district court held in the Federal Proceeding

that the Trustee had standing in accordance with Federal Rule of Civil

Procedure 25(c) as the successor of a previous trustee. See Avakian III, 2015

WL 4643129, at *3. It also substituted the Trustee as the party to those

proceedings. See id.
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 On September 8, 2015, the chancery court in this proceeding issued the

Opinion and Judgment in favor of the Trustee. (C.P. 2:163.)

 On October 6, 2015, Ms. Avakian filed this appeal. (C.P. 2:180.)

 On April 18, 2016, the court in the State Proceeding granted partial

summary judgment in favor of the Trustee, concluding that the Trustee was

entitled to a judicial foreclosure on Shadowlawn and was entitled to money

damages against the Estate for breach of the note. In that ruling, the court

concluded that the claims against the Estate were not time-barred. See Order

Granting Partial Summ. J. (Doc. 42), Wilmington Tr. Nat'l Assoc. v. Avakian,

No. 2015-0099-D (Ch. Ct. of Lowndes Cty. Apr. 18, 2016).4

Those proceedings have all shared two characteristics: (1) Ms. Avakian has sought

to use some purported technical deficiency to persuade the relevant court to

extinguish the Trustee's right to foreclose on Shadowlawn; and (2) none of those

courts have found her reasoning palatable. Now she asks this Court—the fifth

court—to do what none of the others would do: swallow her arguments, invalidate

her late husband's debt, and give her Shadowlawn free of charge.

4 As before, the Trustee asks the Court to take judicial notice of those proceedings.
See McNeese, 119 So. 3d at 277 n.5.
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III. SUMMARY OF THE ARGUMENT

Since Mr. Avakian's unfortunate death, Ms. Avakian has engaged in a course

of conduct targeted at one goal: evading a loan balance exceeding $800,000 to obtain

a free antebellum mansion. To achieve that goal, she has intentionally violated her

duties as executrix of her husband's estate, she has argued that minor technical

flaws leave the Trustee without a remedy despite the over $800,000 still owed to it,

and she has used Mississippi and federal courts to generate delay. She now hopes

she has generated enough delay that this Court will conclude the statute of

limitations shields the Estate from liability. Her purpose is to take that shield, forge

it into a sword, and then use that sword to attack the Trustee's right to foreclose.

Ms. Avakian contends the Trustee's claims against the Estate became time-

barred on October 26, 2014. The Court should reject that contention. Because the

note's maturity date (April 1, 2036) is well after Mr. Avakian's death, the Trustee's

claim for breach of the note is not subject to the statute of limitations governing

suits against an executrix. Further, Ms. Avakian's contention ignores the legal

effect the relationship between a promissory note and a deed of trust has on the

statute of limitations. It ignores events that tolled the running of the statute of

limitations. And it excuses Ms. Avakian's intentional pattern of inequitable conduct

aimed at keeping Shadowlawn without having to pay for it.

A deed of trust that secures a promissory note is merely an incident to that

promissory note. The Court has recognized that the relationship between those two

instruments has legal significance, and it has specifically recognized that the

relationship has an effect on the statute of limitations. As a result of that
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relationship, any action that tolls the running of the statute of limitations as to one

also tolls the running of the statute of limitations as to the other.

There can be little argument that court orders in the Federal Proceeding

tolled the running of the statute of limitations as to the deed of trust. Both the

district court and the Fifth Circuit barred the Trustee from foreclosing on

Shadowlawn. The time period during which the Trustee could not foreclose must be

added to the limitations period, making the Trustee's suit against the Estate timely.

Further, the Trustee instituted a non-judicial foreclosure on three occasions,

most recently in April 2012. Ms. Avakian forestalled foreclosure by seeking an

injunction in the Federal Proceeding. But the institution of a non-judicial

foreclosure tolls the running of the statute of limitations. Thus, despite the delay

the Federal Proceeding caused, the Trustee is allowed to continue its already begun

proceedings to collect the debt to their natural conclusion—foreclosure on

Shadowlawn and a judgment against the Estate on the promissory note.

Moreover, even if Ms. Avakian's contentions regarding the statute of

limitations would be correct in the typical case (absent the tolling conditions) this is

an atypical case. The Court should refuse to turn a blind eye to Ms. Avakian's

inequitable conduct, including her intentional failure to perform her duties as

executrix, especially when that conduct was aimed at creating the very statute of

limitations defense Ms. Avakian asserts here. Instead, the Court should recognize

that equity requires it to deny the Estate the benefit of that inequitable conduct.

For all of these reasons, and those that follow, the chancery court reached the

correct conclusion when it allowed the Trustee's claim. This Court should affirm.
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IV. ARGUMENT

Boiled down, Ms. Avakian's argument is that, construed together, Mississippi

Code § 91-7-145 and § 15-1-25 combine to time-bar the Trustee's claim against the

Estate. The larger purpose for this argument is the hope that a conclusion the debt

is time-barred will lead whichever Mississippi court that then has jurisdiction over

the State Proceeding to conclude the lien on Shadowlawn is extinguished. Ms.

Avakian does not run from this; she admits it. (See Appellant's Br. at 14.)

Even a short survey of the history of the dispute between the Trustee and Ms.

Avakian reveals the unfairness and inequity on which Ms. Avakian's entire

litigation strategy is based. After Mr. Avakian's default, the Trustee elected to

foreclose under the deed of trust instead of (or at least before) seeking a money

judgment on the note. Ms. Avakian has never denied signing the deed of trust or

receiving the benefit of the loan proceeds. She has, however, used the courts of this

State (and the federal courts too) in an effort to block or delay foreclosure. Now, she

hopes this Court will conclude she has managed to delay the foreclosure long

enough to engineer a statute-of-limitations defense for the Estate. And she hopes

that a statute-of-limitations defense for the Estate will create an argument that the

Trustee is left with no remedy at all—no suit on the note and no ability to foreclose.

Again, she admits all of this. She admits she filed this contest of claim in the hopes

it would give her an argument to keep, for free, an "Antebellum Mansion with all

the Modern Conveniences of Today."5

5 See Shadowlawn Bed & Breakfast, http://www.shadowlawcolumbus.com (last
visited July 4, 2016).



14

Fortunately, the Court need not reward Ms. Avakian's scheme. For all of the

reasons that follow, the Court should affirm.

A. The Standards of Review

The Court's review of a chancellor's judgment is limited. See Venture Sales,

LLC v. Perkins, 86 So. 3d 910, 913 (Miss. 2012). The Court reviews the chancellor's

decision only for an abuse of discretion. See id.; see also Estate of Davis v. O'Neill,

42 So. 3d 520, 524 (Miss. 2010). The Court does not "disturb a chancellor's factual

findings 'when supported by substantial evidence unless . . . the chancellor abused

his discretion, was manifestly wrong, clearly erroneous or applied an erroneous

legal standard.'" Estate of Davis, 42 So. 3d at 524 (quoting Corp. Mgmt., Inc. v.

Greene Cty., 23 So. 3d 454, 459 (Miss. 2009)). The Court reviews de novo the

chancellor's decisions on questions of law. See id.

B. The Trustee's claim against the Estate is timely.

Ms. Avakian contends that the Trustee's right to sue on the promissory note

became time-barred on October 26, 2014. (See Appellant's Br. at 12, 16.) She

reaches that date by: (1) beginning on July 28, 2010, the date the chancery court

issued her letters testamentary; (2) adding the ninety-day period during which no

suit can be brought against an executrix, see Miss. Code § 91-7-239; and (3) adding

the four-year period allowed for claims against an executrix, see id. § 15-1-25. (See

Appellant's Br. at 18.) That contention fails because Ms. Avakian has misapplied

the statute of limitations. Even assuming that Ms. Avakian had correctly applied

the statute of limitations, she ignores two significant tolling events—the federal
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court orders barring the Trustee from foreclosing on Shadowlawn and the Trustee's

publication of foreclosure notices before Ms. Avakian sued to enjoin foreclosure.

1. The Trustee's claim against the Estate for breach of the note is
not subject to Mississippi Code § 15-1-25.

Ms. Avakian contends that the Trustee's claim against the Estate for breach

of the promissory note is subject to the four-year limitation on suits against an

executrix. That statute provides:

An action or scire facias may not be brought against any executor or
administrator upon any judgment or other cause of action against his
testator or intestate, except within four years after the qualification of
such executor or administrator.

Miss. Code § 15-1-25 (1972). By 1972, however, the sentiments of § 15-1-25 had long

been part of Mississippi law. In fact, over a century before, the 1871 codification of

the Mississippi Code included an almost identical provision.

No action or scire facias shall be brought against an executor or
administrator, upon any judgment or other cause of action, against his
testator or intestate, but within four years after the qualification of
such executor or administrator.

Miss. Code § 2215 (1871).

This Court, interpreting the 1871 version of the statute, held the four-year

statute of limitations that applies to claims against an executor of an estate did not

apply to a promissory note that matured after the maker's death. See Sivley v.

Summers, 57 Miss. 712, 724 (1880); see also Gibbs v. Bunch, 63 Miss. 47, 49–50

(1885). Although the 1871 provision and the current provision are not identical, the

differences are minor and stylistic. Thus, the same rule remains true under the

current version of the statute of limitations.
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Applying the rule from Sivley to this case, the Trustee's claim is subject to the

statute of limitations found in § 15-1-25 only if it matured before Mr. Avakian died.

The note itself states the maturity date is April 1, 2036.6 That date, of course, is

well after Mr. Avakian's death on July 19, 2010. (C.P. 1:5.) Further, the statute of

limitations is an affirmative defense. To the extent Ms. Avakian argues the note

matured before Mr. Avakian's death, it was her burden to introduce evidence

showing that is true. She failed to meet that burden.

Therefore, Ms. Avakian has misapplied the statutes of limitations. Section

15-1-25 does not govern the Trustee's claim on the promissory note. The chancery

court correctly concluded the Trustee's claim should be allowed.

2. Any action that tolls the running of the statute of limitations
on a deed of trust securing a promissory note also tolls the
running of the statute of limitations on the note itself.

Under Mississippi law, a deed of trust that secures a promissory note is

merely an incident to the promissory note. See W. Point Corp. v. New N. Miss. Fed.

Sav. & Loan Ass'n, 506 So. 2d 241, 244 (Miss. 1986); Temples v. First Nat'l Bank of

Laurel, 123 So. 2d 852, 855–56 (Miss. 1960); Yandell v. Wilson, 183 So. 382, 384

(Miss. 1938); Atkinson v. Felder, 29 So. 767, 767 (Miss. 1901); Henderson v. Herrod,

18 Miss. 631, 633 (Miss. 1846); see also Kirby v. Bank of Am., N.A., No. 2:09-cv-182,

2012 WL 1067944, at *4 (S.D. Miss. Mar. 29, 2012).

6 A copy of the note is included in the records of the State Proceeding as an exhibit to
the Trustee's Motion for Partial Summary Judgment and Incorporated Memorandum of
law. It can be found at page 42 of Document 34-1, and this Court may take judicial notice of
the document. See McNeese, 119 So. 3d at 277 n.5.
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The Court has recognized in multiple contexts that the special relationship

between those two instruments entwines together the rights and remedies each

instrument creates. For example, assignment of a note secured by a deed of trust

automatically carries an assignment of the right to resort to the deed of trust as

security for the note. See Henderson, 18 Miss. at 633; see also Kirby, 2012 WL

1067944, at *4 ("The Mississippi Supreme Court has articulated this rule in a way

that better suits the present circumstance: when the mortgage and the note are

sufficiently connected . . . the assignment of the note operates an assignment of the

mortgage also.") (alterations and citation omitted). And before the end of the

separation of law and equity, the Court allowed courts of equity to award money

damages under the note where parties has sued in equity for foreclosure of the deed

of trust. See Atkinson, 29 So. at 767–78.

Mississippi Courts have also recognized that the special relationship between

those two instruments has an effect on statutes of limitations. For example, in

Temples v. First National Bank of Laurel, the Court held that an event that tolled

the running of the statute of limitations for a note secured by a mortgage also tolled

the running of the statute of limitations on the mortgage. See 123 So. 2d at 855–56.

And at least one Mississippi chancery court has held that the opposite is true as

well—an event that tolls the running of the statute of limitations on a deed of trust

also tolls the running of the statute of limitations on the note secured by the deed of

trust. See Chimento v. Fuller, 965 So. 2d 668, 670 (Miss. 2007) ("On June 10, 1997,

the trial court entered an order finding that the 1993 order which enjoined

foreclosure tolled the statute of limitations on the $95,000 Chimento note.").
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Further, the Court in Chimento held that the limitations period for a second note,

not secured by the property subjected to the foreclosure injunction, had not been

tolled. See id. at 675–78. In doing so, it repeatedly contrasted the second note with

the $95,000 note, the security for which was subject to the injunction. See id. The

chancery court adopted this reasoning when it concluded that the Trustee's claims

were not time-barred. (C.P. 2:173–74.)

The only response Ms. Avakian makes to the chancery court's reasoning is a

tortured and inaccurate reading of Mississippi Code § 15-1-75. That statute

provides:

In all cases where the interests are joint, one shall not be barred
because another jointly interested is, and the statute of limitations
provided in this chapter shall be severally applied, and not jointly, to
the right of actions, in whatever cause, pertaining to each of all the
parties, though jointly interested.

Miss. Code § 15-1-75. Ms. Avakian attempts to boil that whole statute down into the

simple rule that statutes of limitations run against parties individually. In other

words, she would strike twenty words from the statute and have it read:

In all cases where the interests are joint, one shall not be barred
because another jointly interested is, and the statute of limitations
provided in this chapter shall be severally applied, and not jointly, to
the right of actions, in whatever cause, pertaining to each of all the
parties, though jointly interested.

Ms. Avakian has not, and cannot, cite any cases interpreting § 15-1-75 in this way

under similar facts, and striking out those words changes the provision's meaning.

Instead of adopting Ms. Avakian's reasoning, the Court must give effect to

the whole statute—the one the legislature actually wrote. To give the statute its

intended meaning requires parsing of its grammar. See Antonin Scalia & Bryan A.



19

Garner, Reading Law: The Interpretation of Legal Texts 140–43 (2012). The

statutory language is a classic example of a compound–complex sentence. It

contains two independent clauses joined by a conjunction and multiple subordinate

clauses. The first independent clause reads: "In all cases where the interests are

joint, one shall not be barred because another jointly is." Miss. Code § 15-1-75.

The second independent clause, the one on which Ms. Avakian hangs her hat,

reads: "the statute of limitations provided in this chapter shall be severally applied,

and not jointly, to the right of actions, in whatever cause, pertaining to each of all

the parties, though jointly interested." Id. The second half of the statute contains

three subordinate clauses. Although the subordinate clauses are part of the statute,

they do not bear on the issues disputed in this case.7 They do, however, interrupt

the flow of the second independent clause and promote confusion.

Examining that second independent clause without the interrupting

subordinate clauses shows that Ms. Avakian's construction of the statute is

incorrect. It reads: "the statute of limitations provided in this chapter shall be

severally applied . . . to the rights of actions . . . pertaining to each of the parties

. . . ." Miss. Code § 15-1-75. Under that language, "severally applied" would apply

only to "the rights of actions," the nearest reasonable referent. See Scalia & Garner,

supra, at 152–53 (discussing the "nearest-reasonable-referent" canon of

construction). Thus, a better reading of the statute is that it means: (1) just because

7 The first clause, "and not jointly," simply reiterates that the statute of limitations
must be "severally applied." The second clause is a dependent adjective phrase explaining
that by "rights of actions" the legislature meant rights of actions in any case. And the third
clause is a dependent adjective phrase, modifying "parties" to mean "jointly interested
parties."
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the statute of limitations bars a claim against one jointly interested party does not

necessarily mean it bars a claim against another jointly interested party; and (2)

the statute of limitations must be applied severally to the various rights of actions.

At a minimum, the "severally applied" language must apply both to the phrase "the

right of actions" and "the parties."

With that in mind, Ms. Avakian's reading of the statute is inconsistent with

Temples. She reads "severally applied" to mean that a tolling event as to one party

cannot also toll the statute of limitations as to another party.8 But Temples

concludes that a tolling event for one "right of action"—a suit on the note—tolls the

running of the statute of limitations as to another "right of action"—foreclosure

through the mortgage or deed of trust. See Temples, 123 So. 2d at 855–56. Nothing

in the statute indicates that "severally applied" means one thing in relation to "the

right of action" and something completely different in relation to "the parties."

Instead, the chancery court's reasoned interpretation of Temples—that "any

tolling of a right or remedy as to the deed of trust, similarly tolls the right or

remedy as to the promissory note," (see C.P. 2:174)—comports with the longstanding

rule in Mississippi that "there is no distinction between right and remedy." Lowery

v. Statewide Healthcare Serv., Inc., 585 So. 2d 778, 780 (Miss. 1991). Just as the

limitations period extinguishes both a right as well as the corresponding remedy,

see Miss. Code § 15-1-3, so too must a tolling period apply equally to both. See Gates,

165 So. at 443 (holding that exercising the remedy of foreclosure tolled the

8 That is, a tolling event as to the deed of trust pertaining to her in her individual
capacity cannot toll the running of the statute of limitations pertaining to the Estate.
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limitations period, allowing the foreclosure to take place even after the statute of

limitations would have run on the promissory note).

The chancery court correctly concluded that, under Mississippi law, where a

promissory note is secured by a mortgage or deed of trust, any event that tolls the

statute of limitations as to the rights or remedies under one tolls the statute of

limitations as to the rights or remedies under the other.

3. Federal court orders barring foreclosure on Shadowlawn
tolled the running of the statute of limitations on both the deed
of trust and the note.

Under Mississippi law, a court order enjoining a party from pursuing an

action or a remedy tolls the statute of limitations. The relevant provision provides:

When any person shall be prohibited by law, or restrained or enjoined
by the order, decree, or process of any court in this state from
commencing or prosecuting any action or remedy, the time during
which such person shall be so prohibited, enjoined or restrained, shall
not be computed as any part of the period of time limited by this
chapter for the commencement of such action.

Miss. Code § 15-1-57.

When the federal district court entered judgment in the Federal Proceeding

on February 10, 2014, it precluded the Trustee from foreclosing on Shadowlawn. See

generally Avakian I, 2014 WL 346861; see also (C.P. 1:107). When the Trustee

appealed, the Fifth Circuit entered a stay on May 12, 2014 that enjoined the

Trustee from foreclosing on Shadowlawn. (C.P. 1:108–09.) Those prohibitions were

not lifted until the Fifth Circuit issued its mandate on January 21, 2015, a period

during which the Trustee was "restrained or enjoined from commencing or

prosecuting [an] action or remedy." Miss. Code § 15-1-57. Thus, under Mississippi
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law, that time period "shall not be computed as any part of the period of time . . . for

the commencement of such action." Id.

Applying these tolling principles, the Trustee's claims against the Estate are

timely. The district court's since-reversed judgment extended the limitations period,

(C.P. 1:107), and so did the Fifth Circuit's stay order, (C.P. 1:108–09.)

First, a federal district court order barred the Trustee from exercising its

foreclosure rights during the period between February 10, 2014 and January 21,

2015—a 345 day period. That tolling period applies equally to the Trustee's rights

under the note. (See Part IV.B.2, supra.) Assuming the statute of limitations began

to run on July 28, 2010, (C.P. 1: 24); extended four years and ninety days, see Miss.

Code §§ 15-1-25, 91-7-239; and extended 345 additional days due to tolling, the

Trustee had until October 5, 2015 to file suit against the Estate for breach of the

promissory note. The Trustee timely filed suit against the Estate on February 23,

2015. Therefore, Ms. Avakian's contest of claim was properly denied.

Second, a Fifth Circuit order enjoined the Trustee from exercising its

foreclosure rights during the period between May 12, 2014 and January 21, 2015—a

254 day period. That tolling period applies equally to the Trustee's rights under the

note. (See Part IV.B.2, supra.) Assuming the statute of limitations began to run on

July 28, 2010, (C.P. 1: 24); extended four years and ninety days, see Miss. Code

§§ 15-1-25, 91-7-239; and extended 254 additional days due to tolling, the Trustee

had until July 6, 2015 to file suit against the Estate for breach of the promissory

note. The Trustee timely filed suit against the Estate on February 23, 2015.

Therefore, Ms. Avakian's contest of claim was properly denied.
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The Court need not expressly decide which of the two scenarios governs this

case because under either of them the Trustee's claim is timely. As a result, the

chancery court's conclusion that the Trustee's claim should be allowed was correct.

The Court should affirm.

4. The Trustee's initiation of foreclosure proceedings tolled the
running of the statute of limitations on both the deed of trust
and the note.

Assuming Ms. Avakian has correctly calculated the limitations period, the

Trustee's claims are timely if the Trustee instituted proceedings to collect on the

debt before October 26, 2014. Under Gates v. Chandler, the Trustee instituted

proceedings on the debt in April 2012, well before the limitations period ended.

In that case Gates signed a promissory note that was secured by a deed of

trust granting a power of sale to Chandler. See Gates, 165 So. at 442. Gates

defaulted on the note, so Chandler sought to exercise the power of sale by

publishing notice of a foreclosure sale in the local newspaper in accordance with

Mississippi law. See id. The publication occurred three days before the statute of

limitations would have barred suit on the note, but it scheduled the sale for thirty-

four days after the statute would have run. See id.

Two days before the scheduled sale (or thirty-two days after the statute

would have run), Gates filed suit seeking to enjoin the sale. See id. After full

proceedings, the chancery court denied the injunction and allowed Chandler to sell

the property subject to the requirement that the new sale be advertised again in

accordance with the law and the deed of trust. See id. Gates appealed, making

essentially the same arguments Ms. Avakian has made: (1) the statute of
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limitations had run on the promissory note after the foreclosure had been noticed;

(2) the bar on claims on the note also barred foreclosure; and (3) completion of the

limitations period extinguishes both right and remedy. See id. at 442–43. 9

The Court rejected Gates' arguments and affirmed the chancery court. See id.

at 443. It concluded that publication of a foreclosure notice was the institution of "a

proceeding brought or had, upon such, *** mortgage or deed of trust, to recover the

sum of money secured thereby[.]" Id. It then concluded that "where a proceeding to

enforce a mortgage, deed of trust, or other lien on property is begun within the

statutory period therefor no lapse of time thereafter, in the absence of laches, will

bar its prosecution to a conclusion, unless a statute otherwise provides." Id. In other

words, because Chandler had instituted a procedure to collect the money owed

under the promissory note, as secured by the deed of trust, he was entitled to

continue his efforts to collect the money owed even after the statute of limitations

had run.

The Court's decision in Gates is directly applicable here. At an absolute

minimum, the Trustee instituted a proceeding to recover the money owed under the

promissory note and secured by the deed of trust when it published a notice of a

foreclosure sale in The Commercial Dispatch on April 19, 2012. See (C.P. 1:73–75);

see also Miss. Code § 89-1-55. That proceeding tolled the running of the statute of

limitations. See Gates, 165 So. at 442–43. And despite the delay Ms. Avakian

engendered through the Federal Proceeding, the Trustee was entitled to continue

9 In fact, the statutes on which Gates relied are, essentially, still part of the
Mississippi Code. Compare Miss. Code §§ 15-1-3, -21 (1972), with Miss. Code §§ 2290, 2313
(1930).
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its efforts to their natural conclusion—foreclosure on the property and a judgment

against the Estate on the note.

Preemptively addressing Gates, Ms. Avakian argues that it is not controlling

for two reasons: (1) in Gates the party liable under the deed of trust was the same

person liable on the promissory note; and (2) she asserts that the Trustee

voluntarily cancelled the third foreclosure sale. (See Appellant's Br. at 22–24.) Both

of those arguments fail.

The first argument must implicitly rely on Ms. Avakian's illogical reading of

Mississippi Code § 15-1-75 because she offers no other rationale as to why the

slightly different facts here have legal significance. As discussed above, the

"severally applied" language must apply both to the phrase "the right of actions"

and "the parties." (See Part IV.B.2, supra.) And nothing in the statute indicates that

"severally applied" means one thing in relation to "the right of action" and

something completely different in relation to "the parties." (See id.) Thus, as before,

Ms. Avakian's interpretation contradicts the Court's conclusion in Temples and the

state's longstanding recognition that there is no distinction between right and

remedy. See Lowery, 585 So. 2d at 780; Temples, 123 So. 2d at 855–56.

Moreover, that interpretation would also contradict Gates itself. Under Ms.

Avakian's theory, the lienholder in that case had two separate and independent

remedies—foreclosure and a note suit. The Court did not, however, severally apply

the statutes of limitations to the lienholder's two claims (and bar them both) even

though that language was already part of Mississippi statutory law.10 Because there

10 Compare Miss. Code § 15-1-75 (1972), with Miss. Code § 2320 (1930).
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is no reason to interpret "severally applied" to mean something different when

discussing multiple parties instead of multiple claims, the Court should refuse to

contradict Gates by doing so now.

Ms. Avakian's second argument ignores the factual reality facing the Trustee

after she sued to enjoin the foreclosure. Had the Trustee gone forward with the

foreclosure after she filed suit and then ultimately not prevailed, it could have faced

tort liability for slander of title, wrongful foreclosure, or other tort theories. See

Mize v. Westbrook Constr. Co. of Oxford, LLC, 146 So. 3d 344, 348 (Miss. 2014);

Nat'l Mortg. Co. v. Williams, 357 So. 2d 934, 935–36 (Miss. 1978). The functional

reality is that, at the point Ms. Avakian sued, the Trustee was compelled not to go

through with the scheduled sale on May 10, 2014. See Jones v. Sec. & Exch.

Comm'n, 298 U.S. 1, 17–18 (1936) ("The conclusion to be drawn from all the cases is

that after a defendant has been notified of the pendency of a suit seeking an

injunction against him, even though a temporary injunction be not granted, he acts

at his peril and subject to the power of the court to restore the status, wholly

irrespective of the merits as they may be ultimately decided."); see also Mead v.

Eagerton, 50 So. 2d 253, 256 (Ala. 1951). A decision to halt a foreclosure made

under the threat of tort liability and having the foreclosure unwound is hardly

voluntary.

The Court should refuse to put lenders into the "no win" situation—heads you

win, tails I lose—that Ms. Avakian's reasoning would create. To do so threatens to

compel lenders to sue on the promissory note any time a borrower acts to block a

foreclosure sale, which would compromise lenders' ability to elect their remedy
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when borrowers default on secured loans. Furthermore, increasing lenders' costs to

achieve foreclosure will inevitably lead them to pass those costs on to consumers.

To avoid those negative consequences generally and to ensure fairness to the

Trustee in this case, the Court should recognize that Gates dictates the outcome.

The Trustee instituted a non-judicial foreclosure in April 2012, which under Gates is

a proceeding to recover the money owed under the promissory note and secured by

the deed of trust. Once it did so, the statute of limitations as to both the deed of

trust and the promissory note were tolled. Despite the interruption in that

proceeding caused by the Federal Proceeding, the Trustee remains entitled to see its

efforts to their natural conclusion—foreclosure on the property and a judgment

against the Estate on the note.

Although the chancery court rejected this reasoning, it did so incorrectly. It

reached the wrong conclusion because it focused on whether a non-judicial

foreclosure is a "lawsuit" for purposes of Mississippi Code § 15-1-25. (C.P. 2:171

(citing United States v. White, 429 F. Supp. 1245 (N.D. Miss. 1977); Leininger v.

Merchs. & Farmers Bank, 481 So. 2d 1086 (Miss. 1986)).)11 Instead, under Gates,

the proper focus was on the fact that a non-judicial foreclosure is a "proceeding"

within the meaning of Mississippi Code § 15-1-21. See Gates, 165 So. at 443.

Nonetheless, the chancery court reached the correct decision—the Trustee's

claim is not time-barred. And this Court should affirm that decision on the

alternative basis that the Trustee's institution of foreclosure proceedings in April

11 Those cases focused on whether a non-judicial foreclosure is a lawsuit for purposes
of the Due Process Clause.
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2012 tolled the running of the statute of limitations on both the deed of trust and

the promissory note. See Cucos, Inc. v. McDaniel, 938 So. 2d 238, 247 (Miss. 2006);

Gates, 165 So. at 443.

C. The Court, in equity, should preclude the Estate from claiming the
benefit of the statute of limitations.

Once letters testamentary are issued to an executor or executrix, Mississippi

law imposes several obligations. Among them are the obligations to "make

reasonably diligent efforts to identify persons having claims against the estate" and

to "mail a notice to persons so identified, at their last known address" informing

them that they must file a claim against the estate or have their claim barred. Miss.

Code § 91-7-145(1). When she became executrix of the Estate, Ms. Avakian swore an

oath to live up to those two obligations. (C.P. 1:26.)

But the chancery court found that she violated that oath. (C.P. 2:165.) She

failed to make reasonable efforts to identify the Estate's creditors, and she failed to

send notice to the Trustee, who was indisputably a reasonably ascertainable

creditor. (See id.)

Furthermore, her failure to do so was intentional. In her role as executrix,

Ms. Avakian intentionally violated her obligations in an effort to manufacture a

statute of limitations defense to creditors' claims. (See C.P. 1:64, 67–68; T. 21–22.)

Despite multiple opportunities in this litigation to deny the intentional nature of

this failure, Ms. Avakian has never once denied it. Her intentional refusal to

provide notice is akin to fraudulent concealment, a statutory basis for tolling the

statute of limitations. See Miss. Code § 15-1-67.
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Further, this inequitable conduct does not stand alone. Instead it was part of

a pattern of inequitable conduct intended to achieve a specific outcome.

 Although they originally held the property as joint tenants, Mr.

Avakian conveyed sole title to Ms. Avakian.

 When they refinanced Shadowlawn in 2006, they took out the loan in

Mr. Avakian's name only. The point of this was to avoid making Ms. Avakian

susceptible to personal liability on the promissory note. They then pledged

Shadowlawn as the security for that note.

 After becoming executrix, Ms. Avakian willfully failed to make

reasonable efforts to identify creditors and to send the statutorily required

notice to reasonably ascertainable creditors.

 When faced with foreclosure, Ms. Avakian engaged in a litigation

strategy of raising minor technical "flaws" in the Trustee's foreclosure efforts

in order to create delay.

 Having created four years and ninety days of delay since the opening of

the Estate, she now argues that claims under both the promissory note and

the deed of trust are time-barred.

 Meanwhile, Ms. Avakian has lived and operated a bed and breakfast at

Shadowlawn, an antebellum mansion, for over six years without ever making

a single payment on the over $800,000 owed on the property.

The Court should refuse to reward Ms. Avakian by ceding to the Estate the very

statute-of-limitations defense she sought to create through her inequitable conduct,

including her willful failure to perform her obligations as executrix. This is
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particularly true where, as there, the ultimate aim of this multiplicity of litigations

is to obtain a free mansion by eliminating a debt in excess of $800,000.

This Court, of course, is both a court of law and of equity. And among its

equitable powers is the power to refuse to apply the statute of limitations—or

alternatively to toll them—where doing so comports with the requirements of

equity. See, e.g., Harrison Enters., Inc. v. Trilogy Commc'ns, Inc., 818 So. 2d 1088,

1095–96 (Miss. 2002); Hubbard v. Massey, 4 So. 2d 230, 233 (Miss. 1941); Wall v.

Harris, 44 So. 36, 36 (Miss. 1907); cf. also Miss. Code § 15-1-67.

Whether under principles of equitable tolling, equitable estoppel,12 or unclean

hands,13 the Court should refuse to subject the Trustee's claim against the Estate to

the statute of limitations. Despite Ms. Avakian's inequitable conduct aimed toward

thwarting its ability to do so, the Trustee has been vigilant in seeking to collect the

money owed to it under the promissory note, which is secured by the deed of trust.

It sought to avoid a lawsuit by doing so through a non-judicial foreclosure. There is

no allegation from any party that the Trustee engendered any of the delay; instead,

the fault for the delay lies with Ms. Avakian. Further, there is no argument that the

Trustee's claims have somehow become false or stale. See Harrison Enters., 818 So.

2d at 1095–96.

For all of these reasons, the Court should refuse the Estate the benefit of the

statute of limitations.

12 See Harrison Enters., 818 So. 2d at 1095–96.

13 See R.K. v. J.K., 946 So. 2d 764, 774 (Miss. 2007); In re Estate of Richardson, 903
So. 2d 51, 55 (Miss. 2005); Pruitt v. Payne, 14 So. 3d 806, 812 (Miss. Ct. App. 2009).
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V. CONCLUSION

Because the maturity date of the promissory note is after Mr. Avakian's

death, the four-year state of limitations that governs claims against an executrix is

inapplicable. Furthermore, any event that tolls the running of the statute of

limitations as to a lender's remedy under a deed of trust securing a promissory note

also tolls the statute of limitations as to the lender's rights under the promissory

note. Because federal court orders barred or enjoined the Trustee from exercising its

remedy under the deed of trust—the power of sale—the statute of limitations on its

right to sue for breach of the promissory note was tolled. Furthermore, the Trustee's

institution of a non-judicial foreclosure in April 2012 tolled the running of the

statute of limitations as to the promissory note years before the limitations period

would have expired.

Ms. Avakian has also engaged in a pattern of inequitable conduct with one

purpose in mind: keeping Shadowlawn without having to satisfy the over $800,000

balance owed on the promissory note. In equity, the Court should refuse to give her

the benefit that inequitable conduct and conclude the Trustee's claim is timely.

Therefore, for all of the foregoing reasons, the Court should affirm the

decision of the chancery court.

Respectfully submitted,

s/ William J. Long
William J. Long (MSB # 101372)
Christopher D. Meyer (MSB # 103467)
E. Travis Ramey (pro hac vice)

Attorneys for Wilmington Trust
National Association
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