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STATEMENT REGARDING ORAL ARGUMENT 

Plaintiff Arlene Carothers challenges established law that governmental entities entity shall 

not be held liable for any claim arising out of activities relating to police protection unless it is 

proved that the governmental entity or its employee acted in reckless disregard of safety and well 

being of any person not engaged in criminal activity at the time of the injury. See Miss. Code Ann. 

§ 11-46-9(1 )( c ). Water Valley welcomes oral argument to ensure that the reckless disregard standard 

remains the correct standard in tort claims arising out of police protection activities. 

STATEMENT OF ASSIGNMENT 

There are no reasons under M.R.A.P. 16(b) or (d) that the Supreme Court must or should 

retain this matter. However, Carothers seeks to overturn the governmental immunity provided by 

Miss. Code Ann. § ·11-46-9( 1 )( c) which is a matter of great importance to governmental entities and 

citizen-taxpayers. 
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I. STATEMENT OF THE ISSUES 

A. Whether or not the reckless disregard standard of Miss. Code Ann. § 11-46-9(1)(c) 

applies to accidents occurring while a police officer is on patrol while in the course and scope of his 

employment. 

B. Whether or not the Trial Court's finding that the officer did not act with reckless 

disregard was supported by substantial, credible and reasonable evidence. 

C. Whether or not plaintiff is procedurally barred from raising non-designated issues on 

appeal and, if not, whether the Trial Court properly dismissed those claims for a variety of reasons. 

Page 1 



00632588. l 

II. STATEMENT OF THE CASE 

A. Nature of the Case, Course of Proceedings and Trial Court Disposition. 

This case arises out of a rear-end accident that occurred on September 5, 2012 in Water 

Valley, Mississippi involving plaintiff Carothers and Water Valley Police Officer Marshal Jackson. 

(R.167; R.E. 51). Carothers timely filed her Complaint on August 22, 2013 naming Water Valley 

as the sole defendant. (R.8; R.E. 7). Carothers alleged that Officer Jackson was in the course and 

scope of his employment with Water Valley at the time of the accident and that he rear-ended 

plaintiffs vehicle in reckless disregard for her safety and well-being. (R.9; R.E.8 ). Carothers also 

alleged that Water Valley was "directly negligent in training, supervision, retention, and hiring of 

[Officer] Jackson and directly negligent in negligently entrusting a vehicle to him." 1 (R.9; R.E. 8). 

After service of process, Water Valley timely answered and raised the provisisions of the 

Mississippi Tort Claims Act, Miss. Code Ann. § 11-46-1, et seq. (R.28; R.E. 9). Water Valley 

specifically raised the police activities immunity of 11-46-9(1 )( c) and discretionary function 

immunity of 11-46-9(1)(d). (R.28; R.E. 9). Water Valley admitted that Officer Jackson was acting 

in the course and scope of his employment at the time of the accident and that it is vicariously liable 

for any conduct of Officer Jackson that rises to the level of reckless disregard under section 11-46-

9( 1 )( c ). (R.31; R.E. 10). Water Valley denied any reckless disregard on the part of Officer Jackson. 

(Id.) Water Valley denied liability for the "direct liability" claims. (Id.). 

On the same day that it filed its Answer, Water Valley filed its Motion to Dismiss Certain 

Claims (R.33-51; R.E. 11-29) and Supporting Memorandum Brief (R.52-57; R.E. 30-35). Water 

1 These claims were referred to collectively as the "direct negligence" claims in some of the trial court 
pleadings. Water Valley will refer to these claims as the "direct negligence" or "direct liability" claims 
herein unless separate identification of each such claim is necessary for clarity. 
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Valley argued that the "direct liability claims" should be dismissed because (1) Water Valley 

admitted vicarious liability for any act or omission of Officer Jackson that rose to the level of 

reckless disregard and (2) the "direct liability" claims were barred by the MTCA's discretionary 

function immunity. (R.33; R.E. 11). 

On October 4, 2013, Yalobusha General Hospital and Nursing Home and Healthcare 

Employers Resources Exchange, Carothers' employer and workers compensation carrier, 

respectively, moved to intervene to protect their workers compensation lien. (R.62-63; R.E. 36-3 7). 

After an Agreed Order was entered, the Intervening Complaint was filed on November 20, 2013 

(R.114; R.E. 38), and Water Valley anwered onNovember25, 2013, again asserting MTCAdefenses 

and incorporating its Answer to the Original Complaint. (R.122-131; R.E. 39-48). 

After hearing argument from the parties on November 20, 2013, the Trial Court entered its 

Order Granting the City of Water Valley's Motion to Dismiss Certain Claims on December 9, 2013. 

(R.136-37; R.E. 49-50). The Trial Court dismissed Carothers' claims for negligent training, 

supervision, retention, hiring and entrustment (the "direct liability" claims) and allowed the vicarious 

liability claims against Water Valley to proceed. (Id.) 

The Parties' Proposed Pretrial Order was signed by the Trial Court on September 29, 2015 

and filed with the Court Clerk on October 5, 2015. (R.167-170; R.E. 51-54; T.3; R.E.69). The case 

was tried before the Honorable Jimmy McClure, Circuit Couirt of Yalobusha County, Second 

Judicial District, on October 5, 2015. (T.2; R.E. 68). The Trial Court rendered a verdict for the 

defendant Water Valley from the bench (T.101-110; R.E. 93-95), and a Final Judgment was endered 

on October 22, 2015 stating that judgment in favor of Water Valley was appropriate pursuant to 11-

46-9(1)(c). (R.285-286; R.E. 63-64). 
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D0632588. l 

Carothers filed her Notice of Appeal on November 23, 2015 designating an appeal solely 

from the October 22, 2015 Judgment. (R.288; R.E. 65). Carothers filed her "Statement oflssues 

for Appeal" on December 21, 2015 identifying the alleged errors of the Trial Court with respect to 

the October 22, 2015 Judgment. (R.295-296; R.E. 66-67). In her Notice of Appeal, Carothers did 

not designate an appeal of the December 9, 2013 Order Granting the City of Water Valley's Motion 

to Dismiss Certain Claims (the "direct liability" claims), nor did she specify any issues related to that 

Order in her Statement oflssues for Appeal. (R.288, 295-296; R.E. 65-67). 

B. Statement of the Facts. 

The following relevant facts were stipulated by the parties in their proposed Pretrial Order 

which was signed and entered by the Trial Court (R.167-170; R.E. 51-54):2 The City of Water 

Valley is a governmental entity pursuant to the Mississippi Tort Claims Act. Carothers asserted a 

claim to recover damages from Water Valley as a result of an automobile accident that occurred on 

September 5, 2012, and Carothers and Water Valley Police Officer Marshal Jackson were involved 

in an automobile accident on September 5, 2012. Id. Officer Marshal Jackson was in the course and 

scope of his employment with the Water Valley Police Department at the time of the accident. Id. 

Officer Jackson was not in pursuit of a suspect and was not responding to an emergency dispatch at 

the time of the accident. Id. His blue lights and siren were not activated at the time of the accident. 

Carothers and Officer Jackson were traveling in the same direction on Main Street in Water Valley 

and the front of the Water Valley Patrol car collided with the rear of Carothers' vehicle. Id. 

At trial, Carothers testified as her sole witness in her case in chief. On the date of the 

accident, September 5, 2012, plaintiff was traveling on Main Street in Water Valley. She passed a 

2 See also Transcript, p. 3 (R.E. 69), acknowledging stipulation of facts and entry of the Pretrial Order. 
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Water Valley police car, being driven by Officer Marshal Jackson, that was waiting to turn onto 

Main Street from a private drive. (T.4-5; R.E. 69). Carothers testified that Officer Jackson was 

talking on his cell phone as she passed him. (T.5; R.E.69). The subject accident occurred five to 

seven minutes later, according to Carothers. (T.7; R.E. 70). In between the time that she passed 

Officer Jackson as he was waiting to turn onto Main Street and until after the impact between the 

two vehicle, she did not see Officer Jackson or his vehicle again. (T.17-19; R.E. 72-73). She did not 

look in her rear-view mirror or otherwise see what he or his vehicle was doing at any time after she 

initially passed him. (Id.) 

The subject accident occured at the intersection of Main Street and Blackmur Drive. (T.35; 

R.E. 77). Carothers testified that the speed limit at the area of the accident was 25 mph. (T.35; R.E. 

77). Carothers was stopped at a red-light when Officer Jackson's patrol car came in contact with the 

rear of her vehicle. (T.5; R.E. 69). Carothers does not know how fast Officer Jackson was traveling 

at the time of the accident. (T.34; R.E. 76). After the accident, Carothers testified that Officer 

Jackson said "I just looked off." (T.44; R.E. 79). Carothers testified that she has no reason to doubt 

Officer Jackson's explanation of momentary inattention. (T.44; R.E.79). Carothers admitted that, 

when driving she sometimes momentarily takes her eyes off the road, and that when she does so she 

does not intend for an accident to occur. (T.43; R.E. 79). Carothers could not testify that Officer 

Jackson intended to rear-end her vehicle. (T.43-44; R.E. 79). 

Carothers confirmed that photographs introduced at trial were accurate depictions of the 

vehicles after the accident and of the accident scene. (T.6-7; R.E. 69-70; Photographs, Trial Exhibit 

2, R.176-178; R.E. 59-60 ). Plaintiffs airbags did not deploy due to the accident, and her vehicle 

was operational to drive back to her office and then home to Oxford. (T.36-37; R.E. 77). 
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Water Valley's first witness was Chief Michael Wayne King. (T55; R.E. 82). He has been 

the Chief of the Water Valley Police Department for 28 years. (T.55; R.E. 82). Chief King testified 

that Marshal Jackson was a Sergeant who performed the job duties of"Patrol Sergeant." (T.56; R.E. 

82). During a shift, a Patrol Sergeant is supposed to "patrol the streets of Water Valley detecting 

crime, enforcing the law, and answering calls of service." (T.56; R.E. 82). Chief King described 

"Patrolling" as "simply driving a uniformed patrol car in the city limits of Water Valley on a daily 

basis detecting crime and enforcing laws." (T.56; R.E. 82). Chief King testified that patrolling was 

part of the duties Officer Jackson was assigned to perform on the date of the accident. (T.56; 

R.E.82). Chief King testified that he considered "patrolling" to be part of the police services the 

Water Valley Police Depmiment provides for the City of Water Valley. (T.59; R.E. 82). 

Chief King testified that Water Valley officers keep up with their "on-duty" time by use of 

a time card. (T.57; R.E. 82). Chief King identified Officer Jackson's time card and testified that, 

on the date of the accident, Officer Jackson was on duty from 9 :49 a.m. until 3: 11 p.m. (T.57; 

R.E.82; Time Card, Trial Exhibit 10, R.284, R.E. 62). Chief King testified that the subject accident 

occurred at approximately 1 :00 p.m. and that Officer Jackson was on duty, patrolling at the time of 

the accident. (T.57-58; R.E. 82). Chief King also reviewed the Radio Log for the date of the 

accident and testified that it showed that Officer Jackson was on duty at the time of the accident 

(T.60-61; R.E. 83; Radio Log, Trial Exhibit 1, R.172-175; R.E. 55-58). Chief King testified that the 

intersection of Main Street and Blackmur Drive was part of the area Officer Jackson was supposed 

to be patrolling. (T56-57; R.E. 82). 

On the day of the accident, Chief King called Officer Jackson via the Chiefs police radio 

walkie-talkie. (T60; R.E. 83). Chief King was in his office and did not get a response. Chief King 

said he may have called Jackson a second time too, but then learned Jackson had been involved in 
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an accident. (T.59; R.E. 83). Chief King said that his radio message would have probably been 

"PDl (Chiefs Badge number) to PD3 (Jackson's Badge number)." (T.60; R.E. 83). Chief King 

explained that this statement, "PD 1 to PD3 ," is understood by his officers as a request for a response, 

and that Water Valley officers are instructed and under a duty to respond to this radio call. (T.60; 

R.E. 83). While Chief King did not remember the specific subject of his attempted calls to Officer 

Jackson, he testified that it is department policy, and his custom and practice, that police radio is only 

for official police business. (T.62; R.E. 83). Chief King testified that he was calling Jackson about 

"business involving the department that I needed to talk to him about." (T.62; R.E. 83). Chief King 

explained that his "PDl to PD3" calls are not recorded on the radio log because the radio log only 

records calls to and from "base" (dispatch), "unit to unit" (a/k/a officer to officer) calls are not 

recorded on the radio log. (T.60; R.E. 83). 

On cross-examination, Chief King testified that Officer Jackson told Chief King that "he was 

approaching the red light behind traffic and simply looked away to answer radio traffic and ran into 

the back of the plaintiffs car." (T.64; R.E. 84). Chief King did not recall if Jackson said how fast 

he was going but remembered Jackson saying that he was slowing down before the intersection. 

(T.64; R.E. 84). Chief King was asked to review photographs and testified that it looked like a 

minor collision. (T.66; R.E. 84). 

Marshal Jackson testified that he is a Segeant with the Water Valley Police Department, and 

that he was working and on duty at the time of the subject accident with Carothers. (T.67-68; R.E. 

85). Jackson identified his time card from the date of the accident and testified that it showed that 

he was on duty as a Water Valley Police Officer at the time of the accident. (T.68-69; R.E. 85). He 

also reviewed the Radio Logs from the date of the accident and testified that it showed that he was 

on-duty, patrollling at the time of the accident. (T. 70-71; R.E. 85-86). He testified that he was 
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driving a Water Valley patrol car in the course and scope of his employment at the time of the 

accident, and that he was "patrolling." (T.69; R.E. 85). Jackson explained patrolling, as follows: 

"my duties was from one end of town to the other. I was the shift sergeant; so I have the whole town. 

I backup other officers. If they have a call, I go and back them up. Plus, you know, I just have the 

whole town to patrol." (T.69-70; R.E. 85). He further testified that while patrolling he was available 

to respond to calls, he was available to help citizens that might need help and he was on the lookout. 

(T.69-70; R.E. 85). Officer Jackson testified that the location of the accident, the intersection of 

Main Street and Blackmur Drive, was in his patrol area. (T.71; R.E. 86). 

Jackson testified that he was traveling North on Main Street, on patrol. (T.72; R.E. 86). He 

first observed the Carothers vehicle in front of him as he passed a local grocery store. (T.72; R.E. 

86). Both vehicles continued to travel northbound on Main Street, in the direction of the Main 

Street/Blackmur Drive intersection. (T.72; R.E. 86). Jackson testified that he was not in a hurry. 

(T.73; R.E. 86). He testified that the speed limit in the area of the accident was 25 mph. (T.73; 

R.E.86). He estimates his speed as he approached the Main/Blackmur intersection as 10 mph. 

(T.73; R.E. 86). Officer Jackson testified that he was looking out for traffic around him. (T.73; R.E. 

86). 

As Jackson and Carothers were nearing the intersection, he was following her vehicle at a 

distance of about a car length. (T.75-76; R.E. 87), Both vehicles were slowing down as they neared 

the intersection and the distance between the two cars, one car length, remained the same. (T.75-76; 

R.E. 87). As both vehicles were approaching the intersection, Officer Jackson received a radio call 

from Chief King. (T.73; R.E. 86). He tried to respond to Chief King's radio call by using the in-car 

radio unit, but it was not working. (T.73-74; R.E. 86). Jackson testified that he cannot ignore calls 

from Chief King, rather, he is required to respond to radio calls from Chief King. Since his in-car 
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radio was not working, he looked down and reached for his cell phone to call into the station. (T. 73-

77; R.E.86-87). During this momentary inattention, Carothers stopped her vehicle and Officer 

Jackson struck the Carothers vehicle. (T.73-77; R.E. 86-87). 

Jackson testified that both vehicles were slowing down and were about a car length apart 

when he momentarily looked down to obtain his cell phone. (T.75-76; R.E. 87). Carothers' brake 

lights were not activated at any time prior to Officer Jackson's looking away. (T.74, 76; R.E. 86,87), 

and Carothers did not anticipate that Carothers would stop her vehicle during the very short time of 

inattention. (T. 7 4-77, 79). At the time he looked down, both vehicles were traveling slowly, were 

continuing to slow down and were at a constant distance apart (one car length). (T.75-76; R.E. 87). 

Officer Jackson says that he looked down for a second and a half and then felt the impact of the 

accident. (T.76; R.E. 87). Officer Jackson testified that he did not anticipate that Carothers would 

stop her vehicle at the precise, and unfortunate, moment that he looked down to get his cell phone 

to respond to Chief King's radio call. (T.76; R.E. 87). 

Jackson further testified as follows: 

Q. Do you hate that this accident happened? 

A. I do. I mean, I hate that it happened. I've never had 
one before, you know. So it's just one of them 
things where I didn't anticipate her stopping at the 
time I reached for my phone. 

(T.77; R.E. 87). Officer Jackson testified that he felt that the following distance was safe 

considering the speed of travel and the fact that they were continuing to slow down even more. 

(T.75; R.E. 87). Jackson testified that the microphone of the in-car radio was next to the steering 

wheel, which allowed him to try to respond to the Chiefs call without taking his eyes off the road. 

(T.74; R.E. 86). However, when the in-car radio did not work, and being under the duty to respond 
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to Chief King's call, Jackson looked and reached for his cell phone. (T.74; R.E. 86). He did not 

anticipate that plaintiff would stop at that precise moment. (T.76; R.E. 87). Officer Jackson said 

that he did not intend to hit Carothers' vehicle. He testified, "I hate that it happened. Just, I didn't 

anticiapte." (T.77; R.E. 87). 

C. Trial Court's Judgment. 

The Trial Court ruled from the bench after the presentation of evidence and argument. 

(T. l O 1-11 O; R.E. 93-95). The Trial Court found that the City of Water Valley is a governmental 

entity which is covered by the Mississippi Tort Claims Act. (T. l O 1; R.E. 93). The Court further 

found that Officer Marshal Jackson was a police officer employed by the City of Water Valley at the 

time of the accident. Id. The Court found that Officer Jackson was in the performance of his official 

duties and that he was on duty, or on the clock, at the time of the accident. The Court found that 

Officer Jackson was acting in the course and scope of his duty at the time of the accident. Id. 

The Court found that the accident occurred at the intersection ofBlackmur Street and Main 

Street where Officer Jackson collided with the rear of plaintiffs' vehicle. (T.102; R.E. 93). The 

Court found that this accident was a "fender bender." (T. l 04; R.E. 94). The Court further found that 

this is a "simple negligence case." (T.l 05; R.E. 94). The Court found that Officer Jackson was 

negligent in the fact that he ran into the rear of Carothers' vehicle. Id. 

The Court discussed the case of Joseph v. Moss Point, which involved another rear end 

collision caused by a police officer. The Court noted that the Joseph case said "while Officer Cole 

was remiss in paying attention to traffic, he was guilty of simple negligence, nothing more, which 

kept him and the City under the immunity of the MTCA." The Court said that the facts in Joseph 

and the facts in the present matter are pretty much identical. (T.106; R.E. 94). The Court found that 

Water Valley was not liable for negligence; rather Water Valley is immune. (T.107; R.E. 95). The 
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Trial Court also discussed the case of Herdon v. Mississippi Forestry Commission, 67 So.3d 788 

(Miss. 2010). The Court noted that a governmental truck pulled out in front of a driver in the 

highway. The Herdon court upheld the Circuit Court's determination that the governmental entity 

driver was negligent but his actions did not rise to the level of disregard. The Trial Court also 

commented on Kelly v. Grenada County which he described as another case where the appellate 

court found negligence but not reckless disregard. 

The Trial Court found that the level of the actions by Officer Jackson as a police officer with 

the City of Water Valley did not rise to the level of disregard. Accordingly, the Court found that the 

City is immune from the claims presented at trial. (T.108; R.E. 95). 

III. SUMMARY OF THE ARGUMENT 

Miss. Code Ann. § 11-46-9( 1 )( c) applies to this case and provides that Water Valley is 

immune unless Carothers proves that the officer involved in the accident acted with reckless 

disregard to her health and well-being. The Trial Court correctly found that the accident was a low

speed accident that was caused by mere negligence. The Trial Court correctly concluded that the 

Officer did not act with reckless disregard, and this conclusion was based on substantial, credible 

evidence and is consistent with existing case law examining similar accidents and issues. Carothers 

makes several arguments to get around the reckless disregard standard, but those arguments have 

already been rejected before by this Court and must also be rejected based on the plain and 

unambiguous language of the statutes involved. 

Carothers attempts to make a last minute appeal of the dismissal of her claims that Water 

Valley negigently hired, trained and supervised the Officer, and that Water Valley negligently 

entrusted a vehicle to him. That argument is procedurally barred, but dismissal of those claims must 

be affirmed becasue (1) the admission of vicarious liability rendered those claims moot and subject 
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to dismissal; (2) the conclusion that there was no underlying reckless disregard with respect to the 

accident itself extinguished any claims that the officer was negligently trained or supervised; and (3) 

Water Valley is immune from those claims under the MTCA's discretionary function immunity. 

IV. ARGUMENT 

A. THE TRIAL COURT'S JUDGMENT IN FAVOR OF WATER VALLEY MUST BE 
AFFIRMED. 

1. Standard of Review. 

It is well settled that the findings of a circuit judge, sitting without a jury, "are safe on appeal 

where they are supported by substantial, credible, and reasonable evidence." Mayor & Bd. of 

Aldermen, City of Ocean Springs v. Homebuilders Ass 'n of Miss. Inc., 932 So. 2d 44, 48 (16) (Miss. 

2006) (citation and quotation omitted). The Supreme Court will not disturb the findings of a judge 

acting as the fact-finder when the finding are supported by substantial evidence unless the Judge was 

clearly erroneous, was manifestly wrong, or applied an erroneous legal standard. City of Jackson v. 

Perry, 764 So. 2s 373, 376 (19) (Miss. 2000)(citation omitted). 

2. The Trial Court Applied the Correct Legal Standard, Reckless Disregard, Pursuant to 
Miss. Code Ann.§ 11-46-9(1)(c). 

All tort claims against the State of Mississippi or any of its political subdivisions are under 

the control of the Mississippi Tort Claims Act. Miss. Code Ann. § 11-46-1 et. seq; Garretson v. 

Miss. Dept. of Transp., 156 So. 3d 241, 247 (1 20) (Miss. 2014). The MTCA provides the 

"exclusive civil cause of action" against a governmental entity, and all tort claims against 

governmental entities are subject to the provisions and immunities of the MTCA. Tallahatchie Gen. 

Hosp. v. Howe, 154 So. 3d 29, 31 (Miss. 2015). 

In her Complaint, plaintiff stated that she filed "this her Complaint for damages pursuant to 

the Mississippi Tort Claims Act,§ 11-46-1, et seq." (R.8; R.E. 7). In cannot be argued, and 
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plaintiff has admitted, that Water Valley is a governmental entity under the MTCA. (Appellant's 

Brief, p. 6; Pretrial Order, R.167; R.E. 51 ). The Trial Court correctly held that the MTCA applied 

to Carothers' tort claims for monetary damages against Water Valley, and the Trial Court correctly 

construed and applied the MTCA' s "Police Activity" Immunity set forth in 11-46-9( 1 )( c ). 

The Court eloquently explained the MTCA' s limited waiver of sovereign immunity in Miss. 

Dep 't of Mental Health v. Ellisville State School, 45 So. 3d 656, 658 (Miss. 2010) as follows: 

The MTCA begins by declaring: "The immunity of the state and its 
political subdivisions ... is and always has been the law of this state 
.... " Then, having established that the state enjoys sovereign 
immunity, The MTCA- up to an established monetary limit- waives 
the immunity. Finally, having declared sovereign immunity and then 
waiving it, the MTCA reclaims immunity for twenty-five categories 
of actions or inactions, one of which is "the exercise or performance 
or the failure to exercise or perform a discretionary function or duty." 

(internal citations omitted). Specifically, 11-46-9(1 )( c) reclaims immunity for activities related to 

police protection unless plaintiff proves conduct rising to the level of reckless disregard. 

Plaintiff argues that the Trial Court should have applied a negligence standard instead of the 

MTCA's reckless disregard standard. This argument is contrary to the plain language of the MTCA 

and scores of cases interpreting the MTCA. Our Supreme Court has said, in cases arising out of 

police protection activities, the MTCA sets "an extremely high bar" and the governmental entity is 

immune from liability for acts of negligence and even gross negligence. City of Jackson v. Presley, 

40 So. 3d 520, 523 (,Jl2) (Miss. 2010). "Law enforcement officers are immune from negligence 

claims." Kelley v. Grenada County, 859 So. 2d 1049, 1053 (,J 12) (Miss.Ct.App. 2003). 

Section 11--46-9(1 )( c) provides that"[ a] governmental entity and its employees acting within 

the course and scope of their employment or duties shall not be liable for any claim" that: 

aris[ es] out of any act or omission of an employee of a government entity engaged in the 
performance or execution of duties or activities related to police ... protection unless the 
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employee acted with reckless disregard of safety and well-being of any person not engaged 
in criminal activity at the time of the injury. 

Section 11-46-9(1)(c)(emphasis added). In City o.f Jackson v. Lipsy, 834 So. 2d 687, 693-94 (Miss. 

2003), the Mississippi Supreme Court eliminated any doubt that the "reckless disregard" standard 

applies to all tort claims arising out of police protection activities: 

We hold that a governmental entity shall not be held liable for any 
claim arising out of any act or omission of an employee engaged in 
the performance of duties or activities relating to police protection 
unless it is proved by a preponderance of the evidence that the 
employee acted in reckless disregard of safely and well being of any 
person not engaged in criminal activity at the time of the injury. 

Lipsy, 834 So. 2d at 694 ( emphasis added). Clearly, the reckless disregard standard applies to all 

claims arising out of "activities relating to police protection." And our Courts have held that 

"patrolling" in a patrol vehicle is an activity related to police protection. 

In Crisler v. City of Crystal Springs, 171 So. 3d 588, 589-90 (~ 9) (Miss.Ct.App. 2015), the 

Court applied the reckless disregard standard to a police officer who was on duty and driving a 

vehicle on patrol. In Crisler, the officer was "on patrol" when his patrol car struck a pedestrian. Id. 

The Court of Appeals found that this "patrol" case was governed by section 11-46-9(1)(c) and 

applied the reckless disregard standard in its liability analysis. Id. at 589 (~ 6). More recently, the 

Court of Appeals applied the reckless disregard standard again where the law enforcement officer 

was "on patrol" driving his patrol car. Pearl River Co. v. Bethea, 2015 Miss. App. LEXIS 627, * * 1-

2 (Miss. Ct. App. Dec. 1, 2015) (~1, 2). 

The Supreme Court has also held "the act of driving for police officers is a major part of their 

jobs. It is something they must do in order to fulfill their duties. They do not drive simply to get 

from one place to another, instead they patrol." City of Jackson v. Brister, 838 So. 2d 274, 284 

(Miss. 2003) (quoting Mosby v. Moore, 716 So. 2d 551,557 (Miss. 1998))(emphasis added). See 
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also City of D'Irberville v. City of Biloxi, 109 So. 3d 529, 556 (~ 15) (Miss. 2013) (considering 

increased patrol as police protection services to be offered in proposed annexation); City of Saltillo 

v. City a/Tupelo, 94 So. 3d 256, 280 (~ 83) (Miss. 2012) (same). The Mississippi Supreme Court 

has recognized patrolling as "a major part of their jobs," as "something they must do in order to 

fulfill their duties," and as an essential police protection service offered to the community. These 

cases, Cristi er and Bethea establish that patrolling is an activity related to police protection to which 

the reckless disregard standard applies. 

Police Chief Michael King testified that Marshal Jackson was a "Patrol Sergeant" whose 

duties include "patrol[ling] the streets of Water Valley detecting crime, enforcing the law, and 

answering calls of service." (T.56; R.E. 82). Chief King described "Patrolling" as "simply driving 

a patrol car in the city limits of Water Valley on a daily basis detecting crime and enforcing laws." 

(T.56; R.E. 82). Chief King testified that patrolling was part of the duties Officer Jackson was 

assigned to perform on the date of the accident. (T.56; R.E. 82). Chief King testified that he 

considered "patrolling" to be part of the police services the Water Valley Police Department provides 

for the City of Water Valley. (T.59; R.E. 83). Chief King testified that Officer Jackson was on duty, 

patrolling at the time of the accident. (T.57-58; R.E. 82). 

Marshal Jackson testified that he was driving a Water Valley patrol car in the course and 

scope of his employment at the time of the accident, and that he was "patrolling." (T.69; R.E. 85). 

Jackson explained patrolling, as follows: "my duties was from one end of town to the other. I was 

the shift sergeant; so I have the whole town. I backup other officers. If they have a call, I go and 

back them up. Plus, you know, I just have the whole town to patrol." (T.69-70; R.E. 85). He further 

testified that while patrolling he was available to respond to calls, he was available to help citizens 

that might need help and he was on the lookout. (T.69-70; R.E. 85). Officer Jackson testified that 
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the location of the accident, the intersection of Main Street and Blackmur Drive, was in his patrol 

area. (T.71; R.E. 86). 

The testimony from Chief King and Officer Jackson conclusively proves that he was on duty 

and patrolling, a police protection activity; and plaintiff did not challenge the facts that Officer 

Jackson was in the course and scope of his employment with Water Valley Police Department, was 

on duty and was patrolling at the time of the accident. See Hinds Co. v. Burton, 187 So. 3d 1016, 

1021 (Miss. 2016) ("When the testimony of a witness is not contradicted by either direct evidence 

or circumstances, it must be taken as true."). Therefore, the Trial Court applied the correct legal 

standard, reckless disregard, and was correct in holding that Water Valley was immune unless 

Officer Jackson's conduct rose to the level ofreckless disregard. 

Carothers argues that 11-46-9( 1 )( c) immunity and the reckless disregard standard does not 

apply in situations where a law enforcement vehicle has committed a traffic offense, an argument 

expressly rejected in Jackson v. Payne, 922 So. 2d 48 (Miss.Ct.App. 2006). Therein, plaintiff was 

rear-ended by a Sheriffs deputy, and plaintiff argued that the Deputy "was guilty of a traffic 

violation therefore the MTCA does not apply." Id. at 52. The Court held that the plaintiff must 

prove reckless disregard under the MTCA and that a showing of mere negligence was not enough. 

Id. The Court rejected the argument, the same argument Carothers asserts herein, that the 

commission of a traffic violation renders the MTCA and its immunities inapplicable. Instead, the 

Court held plaintiff to her burden of proving reckless disregard, and, under Payne, the existence of 

a traffic violation does not change the applicable standard and plaintiffs burden -plaintiff must still 

prove reckless disregard. 

Carothers' argument was also rejected by the Mississippi Supreme Court in Raynor v. 

Pennington, 25 So. 3d 305 (Miss. 2010). Therein, plaintiff and a Sheriffs Deputy were involved 
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in a car accident, and plaintiff claimed that the Deputy violated one of the Rules of the Road and that 

the violation was per se reckless disregard. Id. at 311-312. The Court declined to hold that a 

violation of the Rules of the Road is inherently or per se reckless, and, instead, held that it was 

plaintiffs burden to prove that the Deputy acted with reckless disregard in order to overcome the 

immunity provided by 11-46-9( 1 )( c ). Id. at 312. Under Raynor, even where a Rule of the Road may 

have been violated, the reckless disregard standard applies and it is plaintiffs burden to prove 

reckless disregard to overcome immunity. 

In a case with similar alleged traffic offenses, Joseph v. Moss Point, 856 So. 2d 548 

(Miss.Ct.App. 2003), the Court of Appeals applied the reckless disregard standard. Id. at 449-551. 

Therein, the officer was stopped at a red light when he proceeded forward without looking ahead 

of him and rear-ended plaintiffs vehicle. Id. at 550. The Court found that the police officer was 

negligent but did not act with reckless disregard. Id. Under Joseph, and contrary to plaintiffs 

argument, a rear-ending police officer is not liable merely because a traffic offense occurred, instead, 

a police officer can be negligent in a rear-end accident without exhibiting the reckless disregard 

necessary for liability under the MTCA. 

Carothers also argues that the reckless disregard standard is reserved for pursuit or emergency 

response. But this argument is flatly rejected by our MTCA precedent. In Herdon v. Miss. Forestry 

Comm 'n, 67 So. 3d 788, 793 (Miss.Ct.App. 2010), the Court of Appeals expressly held that the 

"reckless disregard" standard was not limited to emergency situations, rather, it applies in all cases 

where the employee is engaged in "ordinary duties related to police and fire protection." Id. In 

Maldonado v. Kelly, 768 So. 2d 906 (Miss. 2000), a deputy sheriff was not in pursuit nor responding 

to an emergency call when he was involved in a vehicular accident. Id. at 908. The Supreme Court 

applied the reckless disregard standard of 11-46-9(1 )( c) and found that the deputy was immune. In 
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Reynolds v. County of Wilkinson, 936 So. 2d 395 (Miss.Ct.App. 2006), a deputy sheriff was not in 

pursuit nor responding to an emergency. Id. at 396-97. The Court applied the reckless disregard 

standard in Reynolds, as this Court must do herein. Id. In City of Jackson v. Perry, 764 So. 2d 373, 

375-378 (Miss. 2000) and in City of Jackson v. Harris, 44 So. 3d 927, 933-34 (Miss. 2010), the 

Supreme Court applied the reckless disregard standard where police officer was not in pursuit nor 

emergency response. Clearly, our Appellate Courts have never held that the reckless disregard 

standard only applies in emergency or pursuit situations. Instead, our Courts apply the reckless 

disregard standard to all claims arising out of police protection activities, which is consistent with 

the plain language of the 11-46-9(1 )( c ). 

At trial, Water Valley put on uncontroverted evidence that Officer Jackson was on duty and 

on patrol at the time of the accident. He was engaged in patrolling, a police protection activity. The 

immunity is clear - a governmental entity shall not be liable for any claim that arises out of any act 

or omission of an employee engaged in the performance or execution of duties or activities related 

to police ... protection unless the employee acted with reckless disregard. Officer Jackson was 

patrolling, and activity related to police protection, and Water Valley shall not be liable unless he 

acted with reckless disregard. 

In the absence of supporting, substantive authority, Carothers reaches out to statutory 

construction principles in her effort to avoid the application of Section 11-46-9(1 )( c) to this case. 

Carothers correctly points out in her Brief that plain and unambiguous statutes are enforced as 

written. (Appellant's Brief, p. 8, citing Lewis v. Hinds County Circuit Court, 158 So. 3d 1117, 1121-

26 (Miss. 2016)). The Lewis Court further explained that a court will not engage in statutory 

interpretation if a statute is plain and unambiguous and explained that the Legislature is deemed to 

have intended what is plainly expressed. Lewis, 158 So. 3d 1120, 1122. 
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Section 11-46-9(1 )( c) is unambiguous and provides that governmental entities "shall not 

be liable for any claim" that arises out of "the performance or execution of duties or activities 

related to police ... protection unless the employee acted with reckless disregard of safety and 

well-being of any person not engaged in criminal activity at the time of the injury." (emphasis 

added). The legislature was clear as to civil liability and immunity for police protection activities, 

and our Courts have had no trouble recognizing it - governmental entities are immune from any 

claim arising out of activities related to police protection unless the employee acted with reckless 

disregard. Under our rules of statutory construction, section 11-46-9( 1 )( c)' s plain and unambiguous 

language must be enforced as written in this case Water Valley is immune from all claims arising 

out of activities related to police protection unless Officer Jackson acted with reckless disregard. 

In an effort to avoid the application of the clear and unambiguous language of 11-46-9(1 )( c ), 

Carothers turns to the doctrine of in pari materia. "Under the doctrine of in pari materia, where two 

statutes speak to the same or similar subject matter, this Court must resolve the ambiguity by 

applying the statute consistently with the other statutes dealing with the same or similar subject 

matter." Tellus Operating Group, LLC v. Maxwell Energy, Inc., 156 So. 3d 225,261 (Miss. 2015). 

Plaintiff claims that the MTCA and the "Rules of the Road" cannot co-exist under the facts of the 

present case. However, the Rules of the Road and the MTCA do not speak to the same subject 

matter, and, even if they do, there is no ambiguity to resolve. 

As set forth, supra, the MTCA governs the civil liability of governmental entities, and 11-46-

9( 1 )( c) specifically governs civil liability for police protection activities. The MTCA does not 

attempt to define what acts or omissions may constitute traffic violations. 

Title 63, Chapter 3 of the Mississippi Code is commonly referred to as the "Rules of the 

Road." The Rules of the Road, as the common name suggests, provide traffic regulations and rules 
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for operating motor vehicles, and Section 63-3-201 provides that a violation of the Rules of the 

Road is a misdemeanor traffic offense. The Rules of the Road do not address governmental 

immunity at all (not surprisingly since the governmental immunity is the exclusive purview of the 

MTCA). The Rules of the Road do not address when a governmental entity may be civilly liable for 

a tort claim arising out of police protection activities, and they certainly do not abolish or contradict 

the "Police Protection" immunity and the reckless disregard standard. 

Therefore, there is no ambiguity or conflict between these statutes to resolve. The two 

statutes at issue here address two entirely different issues, one being the definition of misdemeanor 

traffic offences and the other being the state's waiver of immunity for police activities. There is 

simply no conflict between 63-3-205 and the MTCA to resolve. The consistent application of both 

statutes is not mutually exclusive - a police officer may commit a traffic violation but not act with 

reckless disregard, or, more specifically to the case at bar, Officer Jackson may have committed a 

traffic offense, but Water Valley is immune unless his actions constituted reckless disregard. 

Carothers misquotes and expands section 63-3-205 in a final attempt to make reckless 

disregard inapplicable to her case. Let us start with what 63-3-205 actually says. Section 63-2-205 

says that emergency vehicles that are not in pursuit and not responding to an emergency "shall 

assume no special privilege under this chapter." ( emphasis added). No special privilege "under this 

chapter" refers to Chapter 3 of Title 63. Therefore, Section 63-3-205 provides that an emergency 

vehicle that is not in pursuit or on emergency call is subject to Title 63, Chapter 3's traffic 

regulations. 

However, Carothers expands the plain language of 63-3-205 as follows, "Thus, according 

to the plain language of 63-3-205, the City of Water Valley shall not assume any special privilege 

[11-46-9(l)(c) immunity]." (Appellant's Brief, p. 11) (emphasis added). Carothers takes section 
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63-3-205's language "no special privilege under this chapter" and expands it to say "no special 

privilege under this chapter and the MTCA." This is an impermissible and unfounded misstatement 

of the plain language of 63-3-205. Section 63-3-205 is clearly and plainly referring to "this 

Chapter," i.e., the Rules of the Road. The statute makes no reference to MTCA immunity and 

suggesting that it does is an interpretation of statute made from whole cloth. Section 63-3-205 

defines traffic regulations and offenses, but it does not limit or contradict the 11-46-9( 1 )( c) immunity 

and does not relieve plaintiff of the burden of proving reckless disregard in a civil lawsuit arising out 

of police protection activities. 

Finally, plaintiff relies on City of Jackson v. Harris, 44 So. 3d 927 (Miss. 2010). In Harris, 

the City argued it could not be responsible for its police officer's actions because he pled guilty to 

numerous traffic offenses. The City argued that these traffic offenses are "crimes" and that the 

MTCA provides that an employee who commits a crime is acting outside the course and scope of 

employment as a matter oflaw. Id. at 931-933. The Court, in resolving two conflicting definitions 

of "criminal offenses" in the MTCA, found that an employee who commits traffic offenses is still 

acting in the course and scope of employment and that the City may be vicariously liable for those 

actions. Id. at 933 (ii 24). The Court's holding on this issue, quoted below, has been misconstrued 

by plaintiff: 

We find that the City of Jackson is liable for [employee-driver's] 
conduct under the plain language of Section 11-46-5(2). While 
Section 11-46-7(2) provides immunity for "criminal offenses,' 
Section 11-46-5(2) specifically excludes "traffic offenses" from this 
immunity. Middleton's guilty plea to culpable-negligence 
manslaughter does not change the fact that Middleton caused Harris' 
death by violating the traffic laws of this state. Middleton's conduct 
constituted speeding and running a red light, traffic offenses that are 
misdemeanors (and, as such, "criminal offenses") under our Code. 
Furthermore,"[ n ]o driver of any authorized emergency vehicle shall 
assume any special privilege ... except when such vehicle is operated 
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in response to an emergency call or in the immediate pursuit of an 
actual or suspected violater of the law." It is undisputed that 
Middleton was not operating his vehicle in response to any 
emergency or in pursuit of a suspect, but that he was traveling to the 
hospital to provide insurance information to an injured driver. 

Id. at 933 (24). In this passage of the Opinion, the Court was addressing the City's attempt to 

disavow liability for the criminal acts of the police officer, and the Court held that Jackson was 

vicariously liable for those acts, not because those acts were traffic offense, but because those acts 

were not "crimes" that extinguished vicarious liability. Plaintiff interprets Harris to say that a 

governmental entity is liable for all traffic offenses. But what the Harris court actually held is that 

traffic offenses are not "crimes" that extinguish vicarious liability. 

After rejecting the City's attempt to find "criminal act" immunity, the Court recognized that 

the Rules of the Road apply to police officers during non-emergency, non-pursuit driving. Id. at 933 

(~ 24). The Court noted that the Officer was not in pursuit nor emergency response, and the Court 

recognized that the officer committed a traffic offense. However, and most importantly to our case, 

the liability analysis did not end there. The Harris Court did not replace the lower court's reckless 

disregard analysis with a negligence analysis (the result Carothers is requesting of this Court). 

Instead, the Harris Court applied the reckless disregard standard even though a traffic offense was 

involved. Id. at 934. Thus, in the only case cited supporting Carothers' position that a traffic offense 

renders reckless disregard inapplicable, the Appellate Court applied the reckless disregard standard 

and performed a full reckless disregard analysis! 

After citing and discussing numerous reckless disregard cases, the Court held: 

P27. We find that substantial evidence supports the trial judge's 
findings that Middleton was on duty and responding to a non
emergency call when he drove approximately 98 miles per hour 
through a red light as Harris was attempting to make a left-handed 
turn. Every witness (except Middleton) testified that Middleton had 
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been driving at an excessive speed without his emergency lights or 
siren. Several witnesses saw the collision and testified that 
Middleton had disregarded a red light when he had proceeded through 
the intersection and collided with Harris. Furthermore, the City of 
Jackson did not argue at trial or on appeal that Harris was engaged in 
any criminal activity at the time of the accident. So we agree with the 
trial court that Middleton acted with reckless disregard for the safety 
of others under Section 11-46-9(1 )(c). His actions fall within the 
definition of reckless disregard pronounced by this Court in the City 
o(Ruleville. As such, the trial court was correct in holding the City 
of Jackson liable for Middleton's actions that occurred in the course 
and scope of his employment. 

Id. at 934 (127) ( emphasis added). The Court applied the reckless disregard standard even after it 

had held that the officer was not in pursuit or emergency and that the officer committed traffic 

violations. Id. If plaintiffs argument is correct, the Harris court would have discovered the traffic 

violation and then either performed a negligence analysis or rendered verdict for plaintiff based on 

the existence of the traffic violations alone. Under Harris, the commission of a traffic violation does 

not make the reckless disregard standard inapplicable; rather the Harris Court applied the reckless 

disregard standard to the facts of that case, just like the trial court correctly applied the reckless 

disregard standard to the facts presented at trial. 

3. The Trial Court Applied the Correct Legal Standard and Its Disregard is Supported 
by Substantial, Credible and Reasonable Evidence. 

"By placing the word 'reckless' before 'disregard,' the legislature was elevating the standard 

from simply disregarding of the safety of others." Kelley v. Grenada County, 859 So. 2d 1049, 

1052-53 (Miss.Ct.App. 2003). "Reckless disregard is the 'entire abandonment of any care,' while 

negligence is the failure to exercise due care." Rayner v. Pennington, 25 So. 3d 305, 311 (119) (Miss. 

2010). Reckless disregard is "willful or wanton conduct which requires knowingly and intentionally 

doing a thing or wrongful act." Giles ex rel. Giles v. Brown, 31 So. 3d 1232, 1237 (112) 

(Miss.Ct.App. 2009) (quoting City of.Jackson v. Lipsey, 834 So. 2d 687,692 (116) (Miss.2003)). 
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"'Reckless Disregard is more than mere negligence, but less than an intentional act' and 

'usually is accompanied by a conscious indifference to consequences, amounting almost to a 

willingness that harm should follow."' Id. (quoting Miss. Dep't of Scifety v. Durn, 861 So. 2d 990, 

994-95 (~10) (Miss. 2003)). In City of Jackson v. Gray, 72 So. 3d 491, 496 (Miss. 2011), the 

Supreme Court explained, "our case law instructs that reckless disregard is a higher standard than 

gross negligence and that it involves willful or wanton conduct which requires knowingly or 

intentionally doing a thing or wrongful act." It is plaintiffs burden to prove reckless disregard by 

a preponderance of the evidence. Hinds Co. v. Burton, 187 So. 3d 1016, 1020 (~12) (Miss. 2016). 

This case presents facts distinguishable from the cases where our appellate courts have found 

reckless disregard. See City of Jackson v. Harris, 44 So. 3d 927 (Miss. 2010) (officer traveling 

thirty-five mph over the speed limit, ran a red light and was in pursuit without lights and siren 

activated); MDOT v. Durn, 861 So. 2d 990 (Miss. 2003) (officer in pursuit without audible signal); 

City o,f Jackson v. Lipsey, 834 So. 2d 687 (Miss. 2003) (officer in pursuit with no headlights, 

emergency lights nor sirens activated); City of Jackson v. Perry, 764 So. 2d 3 73 (Miss. 2000) ( officer 

exceeding speed limit by over 20 mph); Maye v. Pearl River Co., 758 So. 2d 391 (Miss. 1999) 

( officer backing up forty feet with completely obstructed vision, at a speed "much too fast" and while 

ignoring plaintiffs continuous horn warning). 

Officer Jackson was not speeding at the time of the accident, rather, he was traveling well

below the 25 mile per hour speed limit. He was continuing to slow as he the accident occurred. He 

attempted to respond to the radio call from Chief King without taking his eyes off the traffic in front 

of him; however, his radio did not work and did not allow him to respond. Carothers' brake lights 

were not activated. He momentarily looked down to obtain his cellular phone to respond to the radio 

call. Unfortunately, during that moment, plaintiff stopped her vehicle unbeknownst to Officer 

Page 24 



D0632588. l 

Jackson. Officer Jackson's actions consist of momentary inattention and/or a failure to anticipate 

that plaintiff would stop her vehicle when she did. These actions at most constitute negligence but 

do not rise to the level ofreckless disregard. Accordingly, the Trial Court correctly held that the City 

of Water Valley is immune under section 11-46-9( 1 )( c) from plaintiffs claims. 

In Crisler v. City of Crystal Springs, 17 So.3d 588, 589-90 (,9) (Miss.Ct.App. 2015), an 

officer on patrol hit a child who was crossing the street. Id. at, 1. The Court of Appeals affirmed 

the trial court's defense verdict which held that the officer's actions were negligence, but not reckless 

disregard. Id. at, 8-13. It was undisputed that the officer was traveling in an area with pedestrian 

traffic around and that he knew children were crossing the street. Id. at, 9. 

In Joseph v. Moss Point, 856 So. 2d 548 (Miss.Ct.App. 2003), a police officer was stopped 

at a red light. Id. at 550. He was reading a warrant and saw the vehicles next to him begin to pull 

forward. Id. He took his foot off the brake and applied the gas. Id. However, he did not look in 

front of him to make sure the vehicle in front of him was pulling forward. Id. It wasn't, and he rear

ended the plaintiffs vehicle sitting still in front of him. Id. The trial court granted the defendants' 

Rule 41 (b) Motion, and the Court of Appeals affirmed holding that plaintiffs failed to show that the 

officer's actions rose to the level of reckless disregard. Id. at 449-551. While "Officer Cole was 

remiss in paying attention to traffic," he was guilty of simple negligence, nothing more, which kept 

him and the City under the immunity umbrella of the MTCA. Id. at 551. 

In City of Jackson v. Presley, 40 So. 3d 520 (Miss. 2010), the Supreme Court reversed the 

trial court and the Court of Appeals and rendered judgment in favor of the City. Id. at 521. Therein, 

the officer drove through a red-light at a busy "five-points" intersection while responding to an 

emergency call. Id. at 521. The officer's vision of traffic was obstructed by a large truck at the 

intersection, and, therefore, the officer was unable to see plaintiff entering the intersection with the 
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green light. Id. The Court held that the officer was not acting with reckless disregard as a matter 

of law. Id. at 524. 

In Herdon v. Miss. Forestry Comm 'n, 67 So. 3d 788 (Miss.Ct.App. 2010), a Mississippi 

Forestry Commission (MTC) employee was driving a transport truck carrying a bulldozer. Id. at 

791. There was heavy fog present as the MTC employee pulled out of the MTC field office in 

Poplarville onto Highway 53 at approximately 7 :00 in the morning. Id. at 791. Visibility was limited 

to 4-6 car lengths. Id. at 797. Plaintiff was approaching on the highway, and the MTC employee 

pulled out in front of him causing the accident. Id. at 791. The MTC employee admitted fault at the 

accident scene. Id. The Court of Appeals agreed with the circuit court that the MTC employee's 

actions, while negligent, did not rise to the level of reckless disregard. Id. at 798. 

In Reynolds v. County of Wilkinson, 936 So. 2d 395 (Miss.Ct.App. 2006), the trial court's 

summary judgment in favor of Wilkinson County was affirmed by the Court of Appeals. This case 

involved a deputy that pulled into an intersection although his view of oncoming traffic was blocked 

by a parked vehicle. Id. at 396. The court held that these actions did not rise to the level ofreckless 

disregard, rather, at worst, these actions constituted negligent failure to anticipate the actions of other 

motorists. Id. at 398. 

lnKelleyv. Grenada County, 859 So. 2d 1049 (Miss.Ct.App. 2003), a sheriffs deputy passed 

a vehicle in front of him over a double-yellow line and struck plaintiff in plaintiffs lane of traffic. 

Id. at 1051. The Court found that the deputy's failure to anticipate that plaintiff may be pulling out 

from the blind spot in front of the truck he was passing was not reckless disregard. Id. at 1054. The 

deputy's actions of failing to anticipate, while negligent, did not show a "willingness that harm 

should follow." Id. 
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In Peeples v. Winston County, 929 So. 2d 385 (Miss. 2006), the Court of Appeals affirmed 

directed verdict in favor of the defendants and held that the officer involved was guilty of negligence 

but not reckless disregard. Therein, a law enforcement officer was traveling in the same direction 

as plaintiff and approached plaintiffs vehicle from behind. Id. at 386. The officer attempted to pass 

plaintiffs vehicle on a double yellow line. Id. at 387. Plaintiffs vehicle turned left in front of the 

officer and a collision occurred. Id. at 386-87. The court held that the officer was, at most, guilty 

of negligence. Id. at 388. There was "no indication that defendant was engaged in any 'willful or 

wanton conduct' or acted 'with a conscious indifference to the consequences"' of his actions. Id. 

at 389. The Court of Appeals stated that "the common thread in these cases (cases where an officer 

is accused of acting with reckless disregard in operating a motor vehicle) is an apprehension of the 

unreasonable risk of danger involved coupled with a conscious indifference to the consequences that 

were certain to follow." 

Carothers did not put on evidence at trial contradicting Officer Jackson's version of the 

accident. As Jackson and Carothers were nearing the intersection, both vehciles were slowing down 

and he was traveling behind Carothers at a disstance he considered safe for the circumstances. As 

both vehicles were approaching the intersection, Officer Jackson received a radio call from Chief 

King. He tried to respond to Chief King's radio call by using the in-car radio unit, but it was not 

working. Since his in-car radio was not working, he looked down and reached for his cell phone to 

call into the station. During this momentary inattention, Carothers stopped her vehicle and Officer 

Jackson struck the Carothers vehicle. Carothers' brake lights not activated at any time prior to 

Officer Jackson's looking away, and Carothers did not anticipate that Carothers would stop her 

vehicle during the very short time of inattention. 
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Officer Jackson testified that he felt that the following distance was safe considering the 

speed of travel and the fact that they were continuing to slow down even more. Jackson testified 

that the microphone of the in-car radio was next to the steering wheel, which allowed him to try to 

respond to the Chiefs call without taking his eyes off the road. However, when the in-car radio did 

not work, and being under the duty to respond to Chief King's call, Jackson looked and reached for 

his cell phone. He did not anticipate that plaintiff would stop at that precise moment. 

The present matter falls squarely in line with the above-cited cases which hold that 

momentary inattention and failure to anticipate are acts of simple negligence, not reckless disregard. 

The Trial Court's conclusion that Officer Jackson did not act with reckless disregard is supported 

by substantial, credible and reasonable evidence and must be affirmed. 

B. THE DECEMBER 8, 2013 ORDER DISMISSING THE DIRECT LIABILITY 
CLAIMS MUST BE AFFIRMED 

1. Carothers is procedurally barred from seeking appellate review of the December 8, 
2013 Order dismissing certain claims. 

Carothers' Notice of Appeal specifically states that she is solely appealing the Trial Court's 

October 22, 2015 Judgment, the Judgment entered after trial finding that Officer Marshall did not 

act with reckless disregard. In full, the Notice of Appeal states: 

COMES NOW the Plaintiffs by and through undersigned counsel and 
pursuant to Rule 3 and 4 of the Rules of Appellate Procedure and 
appeals from the October 22, 2015 judgment of the Court. 

(Notice of Appeal) (R.288; R.E. 65) (emphasis added). M.R.A.P. 3(c) provides that a Notice of 

Appeal "shall designate as a whole or in part the judgment or order appealed from." The Notice of 

Appeal clearly designates the October 22, 2015 Judgment, and only that Judgment, as the 'judgment 

or order appealed from." 
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Further, in her "Statement oflssues For Appeal," Carothers identified issues that solely relate 

to her designation of the October 22, 2015 Judgment. (R. 295-96; R.E. 66-67). In her "Statement 

oflssues for Appeal," Carothers said she "declares the following issues for appeal as follows:" 

1. The trial court erred in failing to find that Officer Jackson violated Miss. 
Code Ann. § 63-3-319 and other traffic violations. 

2. The trial court erred in failing to construe§ 63-3-205 in pari materia with§ 
1 l-46-9(1)(c) consistent Tellus Operating Group v. Maxwell Energy, 156 
So.3d 255, 261 (Miss. 2015) and City of Jackson v. Harris, 44 So.3d 927, 
930-34 (Miss. 2010). 

3. The trial court erred in failing to find that§ 63-3-205 is a specific statute with 
regards to traffic violations and thus controls § 11-46-9( 1 )( c) consistent with 
City of Jackson v. Harris, 44 So.3d 927, 930-34 (Miss. 2010) and Lenior v. 
Madison County, 641 So.2d 1124, 1128-29 (Miss. 1994) with regards to 
police vehicles. 

4. The trial court erred in failing to find that§ 63-3-205 is a specific statute with 
regards to traffic violations and thus controls § 11-46-9(1) and other claimed 
MTLA immunity arising under § 11-46-9(1) consistent with City of Jackson 
v. Harris, 44 So.3d 927, 930-34 (Miss. 2010) with regards to police vehicles 
and Mixon v. Mississippi Department of Transportation, 2013-CA-01265 
(Miss. App. June 9, 2015), paragraph 14-15 with regards to another 
governmental vehicle and Lenoir v. Madison County, 641 So.2d 1124, 1128-
29 (Miss. 1994) generally. 

5. The trial court erred in failing to find that § 63-3-205 renders the relevant 
standard of care to be simple negligence and in the alternative whether § 63-
3-205 and City of Jackson v. Harris, 44 So.3d 927, 930-34 (Miss. 2010) 
render Officer Marshal Jackson's traffic violations reckless disregard for the 
safety and well-being of Arlene Carothers as a matter oflaw. 

(R. 296-96; R.E. 66-67). To summarize, plaintiff designates issues regarding whether or not the 

reckless disregard standard applies to this case, under statutory construction principles or case law, 

and, in the alternative, whether a traffic violation is per se reckless disregard. She does not identify 

any issues relevant to the December 8, 2013 Order and whether the dismissal of the "direct liability" 

claims was in error. 
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In complete contrast to her Notice of Appeal and Statement oflssues for Appeal, plaintiff's 

brief asserts error in the Trial Court's December 8, 2013 Order which dismissed the "direct liability" 

claims. This Order contains entirely different issues, none of which are contained within the Notice 

of Appeal as exemplified by the Statement of Issues. Because Carothers solely designated the 

October 22, 2015 judgment in her Notice of Appeal and confirmed her appeal of that Judgment, and 

that Judgment only, in her Statement oflssues, plaintiff is procedurally barred from seeking review 

of the December 8, 2013 Order. 

In Allen v. Nat'! R.R. Passenger Corp., 934 So. 2d 1006 (Miss. 2006), plaintiff appealed the 

Trial Court's dismissal of his case as sanctions under M.R.C.P. 37. Id. at 1007 (~1). And plaintiff's 

Notice of Appeal solely designated the Order dismissing the case under M.R.C.P. 37 as "the 

judgment or order appealed from" under MRAP 3(c). Id. at 105 (~23). However, in his appeal brief, 

plaintiff sought review of an issue that was not addressed in the Order designated in the Notice of 

Appeal. Id. The Court found that plaintiff's appeal was limited to the errors alleged in the Order 

that was identified in the Notice of Appeal. Id. The Court further held that because the non

designated Order was not designated in the Notice of Appeal, review of that Order was procedurally 

barred. Id. Under Allen, issues that are unrelated to the Order or Opinion set forth in the Notice of 

Appeal are procedurally barred and cannot be argued to put the Trial Court in error. 

Likewise, in Hayes v. State, 906 So. 2d 762 (Miss.Ct.App. 2004), plaintiff was procedurally 

barred from arguing error in an Order that was not designated in the Notice of Appeal. Id. at 755. 

In 2002, Hayes pled guilty to the charge of armed robbery. Id. at 764. He filed a Motion for Post

Conviction Relief (First Motion) which was ultimately denied. Id. Hayes filed a Notice of Appeal 

designating the Order denying the First Motion as the judgment or order appealed from. Meanwhile, 

Page 30 



D0632588. I 

he filed a Second Motion for Post-Conviction Relief (Second Motion) that the Trial Court also 

denied. The Order denying the Second Motion was not designated in the Notice of Appeal. 

The Hayes Court found that, because he did not designate the Order denying the Second 

Motion in his Notice of Appeal, Hayes did not invoke the right of the Appellate Court to review that 

Order. The Court noted that "properly filing a notice of appeal is jurisdictional." Id. at 765 (~5) 

And that the Court "has no power to review the .... denial of Hayes' second Motion" because Hayes 

did not designate the Order denying the Second Motion as a "judgment or order appealed from" as 

required by MRAP 3(c). Id. 

Allen and Hayes are controlling herein. Carothers clearly and solely designated the October 

22, 2015 Judgment as the judgment appealed from: 

COMES NOW the Plaintiffs by and through undersigned counsel and 
pursuant to Rule 3 and 4 of the Rules of Appellate Procedure and 
appeals from the October 22, 2015 judgment of the Court. 

(Notice of Appeal) (R.288, R.E. 65) ( emphasis added). She then identified her appeal issues as those 

issues stemming exclusively from the October 22, 2015 Judgment. Carothers' last minute 

assignments of error against the Trial Court's December 8, 2013 Order, which involve entirely 

different issues and arguments, are procedurally barred. 

Water Valley is compelled to point out what might be called an exception to Rule 3(c)'s 

designation requirements. Our Court has held, where an Order·or Judgment is not designated in the 

Notice of Appeal, but if "the statement of issues and appellant brief clearly show" that a certain 

Order or issue is being appealed, then the Court will address those issues. Flectcher v. Lyles, 999 

So.2d 1271, 1277 (Miss. 2009); McNeese v. McNeese, 119 So.3d 264,269 (Miss. 2013). The key 

word is "and." The (1) Statement oflssues and (2) the Appellant Brief must "clearly show" that an 
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Order or issue is being appealed. Carothers' Statement oflssues does not identify any issues related 

to the December 8, 2013 Order dismissing certain claims. In fact, it is directly focused on identifying 

errors the Court made in its Trial Judgment. The Statement oflssues "clearly shows" that Carothers 

is appealing the Trial Decision, not the previous Order two years prior on other claims. Accordingly, 

the Fletcher and McNeese cases are inapplicable. 

Under MRAP 3(c), Allen and Hayes, because Carothers clearly, specifically and solely 

designated the October 22, 2015 Judgment as the judgment appealed from, her last minute 

assignments of error against the Trial Court's December 8, 2013 Order, which involve entirely 

different issues and arguments, are procedurally barred. 

Out of caution, Water Valley will also provide substantive responses why the December 8, 

2013 Order and the dismissal of the "direct liability" claims must be affirmed. 

2. Dismissal of the "Direct Liability" Claims Must Be Affirmed Because Vicarious 
Liability was Admitted. 

Under the provisions of the Mississippi Tort Claims Act and the doctrine of respondeat 

superior, Water Valley may be liable for damages caused by acts of reckless disregard committed 

by Officer Jackson during the scope of his employment. Water Valley admitted vicarious liablity 

for any acts ofreckless disregard in its Answer. Due to that admission, the "direct liability claims" 

were correctly dismissed by the Trial Court 

In Davis v. ROCOR Int'l., 2001 U.S. Dist. LEXIS 26216, (S.D. Miss. Dec. 19, 2001), the 

District Court, applying and interpreting Mississippi law, dismissed plaintiffs claims of negligent 

entrustment, retention, hiring and supervision because vicarious liability was established by the 

pleadings. 
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The Davis Court first addressed the negligent entrustment claim. The Court explained that 

the ultimate purpose of a claim of negligent entrustment is to hold an employer liable for the acts of 

the employee. Davis, 2001 U.S. Dist. LEXIS 26216 at* 19. "The need to show that the employer 

was negligent in having entrusted a motor vehicle to a driver it knew to be incompetent is obviated 

by the fact that the employer has admitted liability for any acts taken by that driver." Id. at* 19-20.3 

In other words, there is no need to prove fault on an employer for entrustment of a vehicle where the 

employer has admitted that it will be liable for the employees fault in operating the vehicle. 

The Davis Court then turned to the negligent hiring, retention and supervision claims, and 

stated, as follows: 

Under this analysis, the Court additionally finds that Plaintiffs' claims 
of negligent hiring, training and/or retention should likewise be 
dismissed ... 

The Court again finds, for the reasons discussed above, that the need 
to show the employee was incompetent under the theories of 
negligent hiring, training and/or retention, thereby allowing the 
employer to be held liable for damages resulting from the employee's 
actions, is obviated by an admission by the employer that it is 
vicariously liable for any negligent acts committed by the employee 
during the course of his employment. In other words, there is no need 
to show that the employer was negligent in hiring, training or 
retaining an employee in the event it concedes that it is liable for his 
actions. Additionally, as stated above, the Court finds that admission 
of evidence relating to the prior bad acts of an employee would be 
unduly prejudicial to an employer that does not dispute liability ... 

The Court was unable to find, and was not cited to, any Mississippi 
case which allowed a plaintiff to recover damages on claims of 

3 See also Hood v. Dealers Transport Co., 459 F. Supp. 684, 686 (N.D. Miss. 1978) ( excluding evidence of 
prior traffic violations of defendant's driver because vicarious liability had been admitted and the negligent 
entrustment claims were immaterial and irrelevant); Walker v. Smitty's Supply, Inc. 2008 U.S. Dist. LEXIS 
3 7949 * 15-16 (S.D.Miss. May 8, 2008) ( concluding that the Supreme Court of Mississippi would dismiss 
claims for negligent entrustment once an employer has admitted vicarious liability); Cole v. Alton 567 
F.Supp. 1084, 1087 (N.D.Miss. 1983) (holding that the Supreme Court of Mississippi would grant summary 
judgment for an employer who has already admitted vicarious liability under respondeat superior theory of 
liability on a plaintiffs claim for negligent entrustment). 
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negligent hiring, training or retention in addition to those that resulted 
because of the negligent acts of an employee. The Court therefore 
finds that Plaintiffs' claims of negligent hiring, training and/or 
retention against [employer] merge with the claim of negligence 
asserted against [employee], and as [employer] has conceded liability 
on that claim, there is no basis for allowing Plaintiffs to proceed on 
their "direct liability claims." Accordingly, the Court finds that the 
Motion of [employer] for Partial Summary Judgment on Plaintiffs' 
claims of negligent hiring, training and/or retention is well taken and 
should be granted and that these claims should be dismissed. 

Id. at *21-23 (emphasis added). 

The Davis case is similar in all material aspects to the present matter. Water Valley admitted 

vicarious liability for any actionable fault of Officer Jackson. Restated, if Officer Jackson acted with 

reckless disregard, then Water Valley was on the hook for damages. In that situation, there is no 

reason pursue other avenues ofliability; if the employee was at fault, the employer was responsible. 

The Trial Court correctly dismissed the ancillary, direct liability claims because Water Valley 

admitted vicarious liability instead of distancing itself from Officer Jackson's actions. 

Plaintiff attempts to distinguish the above-cited cases on the basis of the level of fault 

required to impose liability (i.e. that those cases deal with common law negligence, while the present 

matter deals with reckless disregard under the MTCA). Regardless of the level of fault employed, 

where the employer admits liability if the underlying fault of the employee is proven, claims based 

on training, supervision, retention, hiring and entrustment must be dismissed. 

Under the Mississippi Tort Claims Act, a governmental entity is immune from all claims 

arising out of the performance of police activities unless reckless disregard is established. Miss. 

Code Ann. § 11-46-9( 1 )( c ). "All claims" includes claims based on the supervision, hiring and 

training of law enforcement. Therefore, for all claims asserted by plaintiff, the fault level required 

to overcome immunity is reckless disregard. In all of the cases supporting dismissal of the negligent 
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employment claims due to the admission of vicarious liability, the fault level for the underlying 

conduct was negligence and the fault level for the employment decisions was negligence. The fault 

level for all claims was consistent, causing the Courts to hold that the negligent employment claims 

were unnecessary and prejudicial. 

Herein, where the fault level for the underlying conduct is reckless disregard and the fault 

level for the employment claims is reckless disregard, the same conclusion must be reached. The 

employment claims are unnecessary and prejudicial. The Trial Court's dismissal of the direct 

liability claims, where Water Valley had admitted vicarious liability and plaintiff had her day in 

Court to prove reckless disregard, was proper and should be affirmed. 

3. The Result of Trial that Officer Jackson Did Not Act with Reckless Disregard Renders 
the Direct Liability Claims Moot. 

The Trial Court's determination that Officer Jackson did not act with reckless disregard (i.e. 

did not commit an actionable tort) requires that this Court affirm dismissal of the direct liability 

claims. Obviously, though, the Trial Court dismissed the direct liability claims in response to a 

Motion to Dismiss well before trial, and well before the Trial Court concluded that there was no 

reckless disregard; however, the Judgment on the vicarious liability claim (no reckless disregard) 

gives this Court an alternate and appropriate ground to affirm the dismissal of the direct liability 

claims. See Whaley v. Parson, 66 So. 3d 722, 725 (Miss.Ct.App. 2011) (holdingjudgment of the 

trial court must be affirmed if judgment can be affirmed for any reason); Tedford v. Dempsey, 427 

So. 2d 410, 418 (Miss. 1983) (recognizing Court's practice of affirming trial court's holding on 

alternate grounds). 

Our Supreme Court has said: 

Appellate courts are not in the business of reversing a trial court when 
it has made a correct ruling or decision. We are first interested in the 
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result of that decision, and if it is correct, we are not concerned with 
the route straight path or detour - which the trial court took to get 
there. 

Hickox v. Hollemon, 502 So. 2d 626, 635 (Miss. 1987). "An appellee is entitled to argue and rely 

upon any ground sufficient to sustain the judgment below." Id. The Trial Court's conclusion that 

Officer Jackson did not act with reckless disregard, if affirmed by this Court, means that Officer 

Jackson did not commit an underlying actionable tort. Where there is no underlying actionable tort, 

an employer cannot be held liable for the non-actionable conduct of the employee via negligent or 

reckless employment theories. Liability flows from the employee's act to the employer, and where 

there is no liability in the employee's act there is no liability to flow up stream to the employer. 

Perhaps the Fifth Circuit said it best, "No rational law would impose liability on an employer for the 

non-tortuous acts of its employee." Johnson v. Sawyer, 47 F.3d 716,731 (5th Cir. 1995). 

Under Mississippi law, liability cannot be imposed on a theory of negligent entrustment 

unless the employee is first found to have committed a legally compensable tort. Freeman v. Lester 

Coggins Trucking, Inc., 771 F.2d 860, 861, n. l (5th Cir. 1985) (citing Brown Oil Tools v. Schmidt, 

148 So. 2d 685,687 (Miss. 1963). See also Love v. McDonough, 758 F. Supp. 397,400 (S.D.Miss. 

1991) (holding that the "established law in Mississippi is that there is no liability for negligent 

entrustment of a vehicle without a subsequent negligent use of that vehicle." ( citing Somerville v. 

Keeler, 154 So. 721, 724 (Miss. 1933))). 

Water Valley can find no Mississippi case law on the other employment claims asserted in 

this matter, but the rational applies across the board - the employee must first be found to have 

committed an actionable harm to the plaintiff before the plaintiff can seek to hold the employer liable 

for employment decisions that created the alleged injury. To paraphrase, the Love Court, supra, "the 
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established law in Mississippi is that there is no liability for negligent hiring, retention, training or 

supervision without a subsequent tortious act by the defective employee." 

In North Carolina, where the state recognizes causes of action for negligent training, retention 

and supervising of an employee, the plaintiff asserting these claims must first prove that the 

employee committed legally compensable tort. Harrison v. Edison Bros, 814 F. Supp. 457, 462 

(M.D.N.C. 1993) (citing Hogan v. Forsyth Country Club Co., 340 S.E.2d 116, 123-24 (N.C. 1946). 

The Fifth Circuit, applying Texas law, has found that a plaintiff cannot maintain an claim for 

negligent employment without first establishing that the employee committed an actionable tort 

against plaintiff. Udoewa v. PLUS4 Credit Union, 457 Fed. Appx. 391, 393 (51h Cir. 2012). An 

employer cannot be liable for negligent hiring, retention, training or supervision unless the employee 

committed an actionable tort. Gonzales v. Willis, 995 S.W.2d 729, 739 (Tex.App. 1999). 

In the present matter, all of the claims arise out of police protection activities, from the 

driving of the patrol car while "patrolling" to the employment decisions about how to hire, train and 

supervise police officers. The reckless disregard standard applies to all claims arising out of 

activities related to police protection, including the "direct liability" claims. Carothers' "negligence" 

claims (which are described in the Complaint as "negligent" training, supervision, retention, hiring 

and entrustment) fail on their face because they fail to allege the reckless conduct necessary to state 

a claim arising out of police protection activities. See Holloway v. Lamar County, 2015 U.S. Dist. 

LEXIS 168119, *11 (S.D.Miss. Dec. 16, 2015) (holding that defendants were immune from claims 

of "negligent" training and "negligent" supervision because the claims fell short of the required 

reckless disregard standard). 

Because plaintiff failed to prove that Officer Jackson acted with reckless disregard, there is 

no actionable fault to send up stream via claims of "reckless" training, supervision, hiring, retention 
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or entrustment. There can be no liability for allegedly deficient employment actions without an 

underlying actionable tort by the allegedly deficient employee. Here, Officer Jackson committed no 

actionable tort for which Water Valley could be held liable under the required reckless disregard 

standard. The Trial Court's conclusion that no reckless disregard occurred rendered the direct 

liability claims unactionable, and the dismissal of the direct liability claims must be affirmed. 

4. Dismissal of the Direct Liability Claims on Discretionary Function Immunity Must Also 
be Affirmed. 

At the Trial Court and now on appeal, Carothers asserts that Miss. Code. Ann.§§ 21-21-1 

and 21-21-3 create ministerial training and supervision duties. 

Miss. Code Ann. section 21-21-1 provides in pertinent part as follows: 

The marshal or chief of police shall be the chief law enforcement 
officer of the municipality and shall have control and supervision of 
all police officers employed by said municipality. 

Miss. Code Ann. section 21-21-3 provides: 

The governing authorities of municipalities shall have the power and 
authority to employ, regulate and support a sufficient police force or 
night marshals, to define the duties thereof and to furnish and supply 
all suitable and necessary equipment therefor. 

Section 21-21-1 mentions "supervision" of police officers but provides no directive on the manner 

of supervision, leaving supervision to the discretion of the police chief. In Little, the Court said that 

a duty is ministerial only if the time and manner of performance are "specifically designated" by law. 

Little v. MDOT, 129 So. 3d 132, 141 (Miss. 2014). Section 21-21-3 likewise merely mentions 

employment and regulation of the police force but gives no directive and does not "specifically 

designate" any duty whatsoever. Accordingly, whatever supervision functions contained in the 

statutes relied on by Carothers are discretionary functions. See Mixon v. MDOT, 183 So. 3d 90, 93 
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(Miss.Ct.App. 2015) (ministerial functions must specifically designate time and manner of 

performance). 

Having established discretion in the only statutory functions relied on by Carothers at trial 

and now on appeal, dismissal of the direct liability claims must be affirmed. Carothers has not only 

proven that the functions involved are discretionary, she has not satisfied her burden of showing a 

ministerial duty with respect to the direct liability claims she asserts (hiring, retention, supervising, 

training and entrustment). See Brantley v. Horn Lake, 152 So. 2d 1106, 1115 (Miss.2014) (holding 

once discretion in the broad function is established it is then plaintiff's burden to prove a narrower 

fuction that is made ministerial by another specific statute, ordinance or regulation). 

V. CONCLUSION 

The Trial Court's Judgment should be affirmed because (1) it applied the correct legal 

standard, reckless disregard, to this case which is governed by the MTCA and specifically Section 

, 11-46-9(1 )( c) and (2) its conclusion that Carothers failed to meet her burden of showing reckless 

disregard was not clearly erroneous but, rather, was supported by substantial, credible and reasonable 

evidence. 

Carothers arguments regarding the December 9, 2013 dismissal of the "direct liability" claims 

should be rejected, and that dismissal affirmed, because (1) she is procedurally barred from 

appealing that Judgment; (2) dismissal of those claims is proper because vicarious liability was 

admitted; and (3) since Officer Jackson did not commit any actionable conduct there can be no 

liability for alleged training, hiring, retention or entrustment. 
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