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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL DISTRICT 
OF HINDS COUNTY, MISSISSIPPI 

ROBERT PUGH PLAINTIFF 

vs. CIVIL ACTION NO. 14-708 

THE CITY OF JACKSON; TONY YARBER, 
MAYOR OF THE CITY OF JACKSON; THE CITY 
OF JACKSON POLICE DEPARTMENT; 
LEE VANCE, IN HIS OFFICIAL CAPACITY AS 
CHIEF OF POLICE; THE CITY OF MADISON; 
MARY HAWKINS BUTLER, THE MAYOR 
OF THE CITY OF MADISON; 
THE CITY OF MADISON POLICE DEPARTMENT; 
M.E. WALDROP, IN HIS OFFICIAL 
CAPACITY AS CHIEF OF POLICE; 
OFFICER JAMES G. CRAFT; 
OFFICER JOHN GENTRY; 
AND JOHN DOES 1-10 DEFENDANTS 

PETITION FOR INTERLOCUTORY APPEAL BY PERMISSION 

COME NOW Defendants, the City of Madison; Mary Hawkins Butler, the Mayor of the City 

of Madison; The City of Madison Police Department; M. E. Waldrop, in his official capacity as 

Chief of Police; Officer James G. Craft; and Officer John Gentry, hereafter referred to as ("Madison 

Defendants"), by and through counsel, and for their Petition for Interlocutory Appeal by Permission 

pursuant to Mississippi Rule of Appellate Procedure 5 would state as follows: 

INTRODUCTION 

This petition for interlocutory appeal is brought following the trial court's denial of the 

Madison Defendant's Motion to Dismiss Based on Improper Venue, Transfer Venue and Sever 

Madison Defendants as to the claims asserted against them. See Order denying Motion to Dismiss 

Based on Improper Venue, Transfer Venue and Sever attached hereto as Exhibit "A." 
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This lawsuit arises out of a motor vehicle accident occurring on February 23, 2014, involving 

a vehicle driven by Plaintiff Robert Pugh and a vehicle operated by criminals being pursued by 

officers from the City of Madison Police Department. The accident occurred in Jackson, Mississippi 

when Plaintiff's vehicle was struck in the rear by the vehicle operated by the suspects, after which 

Plaintiffs vehicle made impact with Carl's Sheet Metal Building on Gallatin Street in Jackson, 

Mississippi. Plaintiff filed suit against the Madison Defendants and the City of Jackson, Tony 

Yarber, mayor of the City of Jackson, the City of Jackson Police Department, and Lee Vance, in his 

official capacity as Chief of Police of Jackson Police Department hereafter referred to as ("Jackson 

Defendants") pursuant to the Mississippi Tort Claims Act ("MTCA" ), MISS. CODE ANN. § 11-46-1 

et seq. alleging negligence in their pursuit of the suspects and claiming personal injuries. 

MISS. CODE ANN.§ 11-46-13(2), provides that the proper venue for a tort suit against any 

governmental entity, including the Madison Defendants, is "in the county or judicial district thereof 

in which the principal offices of the governing body of the political subdivision are located." MISS. 

CODE ANN. § 11-46-13(2) ( emphasis added). The principal offices of the City of Madison are located 

in the City of Madison, Madison County, Mississippi. Thus, the only proper venue for the present 

action for the claims against the Madison Defendants is the Circuit Court of Madison County, 

Mississippi. With all due deference to the trial court, Hinds County, Mississippi is an improper 

venue for a lawsuit brought against the Madison Defendants pursuant to the provisions of the 

Mississippi Tort Claims Act and the trial court erred in denying the Madison Defendants' Motion 

to Dismiss Based on Improper Venue, Transfer Venue and Sever. 

The issues presented in this petition are ripe for interlocutory appeal. There is a substantial 

basis for a difference of opinion on questions oflaw as to which appellate resolution will materially 
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advance the termination of the litigation against the Petitioners and prevent them from incurring 

exceptional and unnecessary expense. The issues involved are also of general importance in the 

administration of justice, particularly as the Mississippi Tort Claims Act is applied to governmental 

entities within the state of Mississippi. 

I. STATEMENT OF THE FACTS NECESSARY TO AN UNDERSTANDING OF THE 
QUESTION OF LAW DETERMINED BY THE ORDER OF THE TRIAL COURT 

On February 22, 2014, police officers from the City of Madison were called to the Target in 

Jackson, Mississippi because certain individuals, who were ultimately involved in this accident, 

matched the descriptions of suspects from robberies committed in Madison, Mississippi. The 

individuals were also using credit cards that were stolen in those robberies. The next day, February 

23, 2014, police officers from the City of Madison were again called by Target as the suspects had 

returned. Upon the officers arrival at Target, the suspects began to flee. A pursuit ensued in Jackson, 

Mississippi where the suspects failed to stop for both blue lights and sirens. They continued to resist 

apprehension until ultimately the vehicle they were operating collided with the Plaintiff. At all 

relevant times, Defendants John B. Gentry and James G. Craft, the pursuing officers, were acting 

within the course and scope of their employment with the City of Madison Police Department 

pursuant to MISS. CODE ANN.§ 11-46-5. 

Plaintiff filed suit against the Madison Defendants and the Jackson Defendants pursuant to 

the Mississippi Tort Claims Act ("MTCA" ), MISS. CODE ANN. § 11-46-1 et seq. alleging negligence 

and claiming personal injuries. "The Mississippi Tort Claims Act sets forth certain requirements that 

a Plaintiff must satisfy in bringing a claim against a government entity or its subdivisions." Wayne 

Gen. Hosp. v. Hayes, 868 So. 2d 997, 1000 (Miss. 2004). MISS. CODE ANN.§ 11-46-7(1) provides 
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the exclusive remedy "against the governmental entity or its employees or the estate of the employee 

for the act or omission which gave rise to the claim or suit." Furthermore, "any claim made or suit 

filed against a governmental entity or its employee to recover damages for any injury ... shall be 

brought only under the provisions of this chapter; notwithstanding the provisions of any other law 

to the contrary." Id. It is undisputed that the City of Madison is a governmental entity and that the 

other named Madison Defendants are it's employees. 

Pursuant to MISS. CODE ANN.§ 11-45-25, suits against any municipality shall be instituted 

in the county in which such municipality is situated, where such actions are brought in the circuit or 

chancery or county courts, and where such municipality is wholly situated in one (1) county. See 

Estate of Jones v. Quinn, 716 So. 2d 624, 627 (Miss. 1998) (finding that under Section 11-45-25, 

"[p]roper venue for a lawsuit against the City of Brandon would be in Rankin County.") This 

position is further supported by the MTCA, at MISS. CODE ANN. § 11-46-13(2), which provides that 

the proper venue for a tort suit against any governmental entity, including the Madison Defendants 

is "in the county or judicial district thereof in which the principal offices of the governing body of 

the political subdivision are located." MISS. CODE ANN. § 11-46-13(2) (emphasis added). The 

principal offices of the City of Madison are located in Madison, Madison County, Mississippi. Thus, 

the proper venue for the present action for the claims against the Madison Defendants is Madison, 

Mississippi. With all due deference to the trial court, Hinds County, Mississippi is an improper 

venue for a lawsuit brought against the Madison Defendants pursuant to the provisions of the 

Mississippi Tort Claims Act. The trial court reasoned in its order that venue was proper in Hinds 

County because 1) the Plaintiff sued both the Madison Defendants and the Jackson Defendants and 

2) because the accident occurred in Hinds County, Mississippi. However, neither of these facts 
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should have led the trial court to deny the subject motion, when the applicable statutes are clear on 

where venue is proper. See MISS. CODE ANN. § 11-45-25 and MISS. CODE ANN. § 11-46-13(2). 

Accordingly, the Madison Defendants seek permission to file an interlocutory appeal of the 

trial court's denial of their Motion to Dismiss Based on Improper Venue, Transfer Venue and Sever 

the claims asserted against them from the Circuit Court of Hinds County, Mississippi, First Judicial 

District, to the Circuit Court of Madison County, Mississippi. 

II. STATEMENT OF THE CURRENT STATUS OF THE CASE 

The circuit court has not entered a scheduling order. A trial date has not been set in this 

matter. 

III. STATEMENT AS TO WHY THE PETITION IS TIMELY 

The Circuit Court of Hinds County, Mississippi, First Judicial District, entered its Order 

denying the Madison Defendants' Motion to Dismiss, Transfer Venue and Sever on July 13, 2016. 

(Exhibit "A"). No more than twenty one (21) days have elapsed since the entry of the order that is 

the subject of this Petition. Thus, this Petition for Interlocutory Appeal by Permission is timely under 

Rule 5 of the Mississippi Rules of Appellate Procedure. 

IV. STATEMENT OF THE QUESTIONS PRESENTED 

Whether the circuit court erred in denying the Madison Defendants' Motion to Dismiss, 

Transfer Venue and Sever, where the MTCA is clear that venue for a suit against a governmental 

entity shall only be brought in the county or judicial district in which the principal offices of the 

governing body of the political subdivision are located? 

V. STATEMENT OF LAW AND ANALYSIS 

There are no factual disputes for this Court to consider. The sole issue is a legal issue -
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whether the MTCA clearly provides that a municipality shall only be sued where its principal office 

is located. Plaintiff filed this action pursuant to the MTCA. Plaintiff complied with the notice 

requirement of the MTCA and has adhered to the other necessary requirements to bring forth a suit 

against a governmental entity. However, in regards to venue, Plaintiffhas not adhered to MISS. CODE 

ANN. §11-45-25 and §11-46-13(2), and not complied with the requirement that the governmental 

entity shall only be sued in the county where it is located. 

Importantly, the determination of this issue will materially advance the termination of this 

litigation, and thus, avoid the exceptional expense of litigation to the parties. Should this matter 

continue in the current trial court in Hinds County, Mississippi, the Madison Defendants would have 

immediate grounds for appeal upon entry of a judgment and the entire case would have to be re

litigated in the correct venue upon a direct appeal after the trial court's entry of a judgment. The 

Madison Defendants would be greatly prejudiced, incurring exceptional expense, to await the right 

of a direct appeal following the trial of this matter. After all, avoiding needless expense to 

Mississippi's governmental entities is one of the purposes of the MTCA. Avoiding such expense 

is also one of the reasons behind the promulgation of Mississippi Rule of Appellate Procedure 5. 

Granting this Petition for Interlocutory Appeal will also allow this Court to resolve an issue 

of general importance in the administration of justice and provide guidance to trial courts who are 

facing this same legal question. The issue of strict compliance in bringing suit against a municipality 

only where its principal office is located will clear up any inconsistency in the statutory language 

which may exist as to what needs to be done when two (2) or more governmental entities may be 

sued and prevent other Plaintiffs from filing suit in an improper venue, such as the case is here. This 

Court can clarify any inconsistencies as discussed below by accepting this interlocutory appeal and 
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doing so will resolve this issue of general importance in the administration of justice. 

A. MISS. CODE ANN.§11-46-13(2) governs not MISS. CODE ANN.§ 11-11-3 

The trial court contended venue was proper in Hinds County because the alleged acts and 

omissions involved with this case occurred in Hinds County. (Exhibit "A"). This reasoning appears 

to be based on the venue statute, MISS. CODE ANN. § 11-11-3 that governs civil actions. However, 

MISS. CODE ANN.§11-46-13(2) is the venue statute for claims brought under the MTCA and it 

controls notwithstanding the provisions of any other venue statute that would otherwise apply. 

In Adams v. Baptist Mem'l Hospital-Desoto, Inc., the Mississippi Supreme Court noted that 

the Legislature furnished guidance through its "notwithstanding" language contained in MISS. CODE 

ANN. §11-11-3(3). Adams, 965 So. 2d 652, 656 (Miss. 2007). In Adams, Plaintiff filed a negligence 

action against Defendants that included a hospital, two doctors and a casino where his decedent wife 

had fallen. Id. MISS. CODE ANN. § 11-11-3(3) includes similar notwithstanding language in regards 

to venue for medical malpractice lawsuits as what is seen in the MTCA. The Court in Adams stated 

that, "Miss. Code Ann.§ 11-11-3(3) states, 'Notwithstanding in subsection (1),' and this 

'notwithstanding' language is quite telling in determining venue for medical providers. 

'Notwithstanding' is defined by Webster's Dictionary as ' ( 1) In spite of; (2) Nevertheless; (3) In spite 

of the fact that.' Id. (citing Webster's II New College Dictionary 749 (3d 2001)). The court went on 

to further recognize that , "[ w ]hen construing the meaning of a statute, we must look at the words 

of the statute" and that "[ o ]ur duty is to carefully review statutory language and apply its most 

reasonable interpretation and meaning to the facts of a particular case." Id. ( citing Pinkton v. State, 

481 So. 2d 306, 309 (Miss. 1985) and Pope v. Brock, 912 So. 2d 935, 937 (Miss. 2005)). 

The "notwithstanding" language is clear. MISS. CODE ANN.§§11-45-25 and 11-46-13(2) 
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govern venue for claims brought against municipalities notwithstanding any other venue statutes and 

these statutes provide that venue against the Madison Defendants shall be in Madison County, 

Mississippi. It is well established that the word shall is mandatory language. Pickering v. Langston 

Law Firm, P.A., 88 So. 3d 1269, 1275 (Miss. 2012). Therefore, the Madison Defendants shall only 

be sued in Madison County based on the clear language of the statute and the trial court erred in 

denying the Madison Defendants' motion. 

B. Plaintiff's Other Arguments at the Trial Court 

In the trial court, the Plaintiff also contended venue was proper in Hinds County because this 

case cannot be severed. However, based on the Plaintiff's Complaint, it can. Plaintiff's claims 

against the Jackson Defendants are distinguishable from his claims against the Madison Defendants. 

(Exhibit "B"). In the Mississippi Supreme Court's recent en bane decision in Mallet, et al. v. Dye, 

et al., No. 2013-IA-2068, the court was split 4-4, with one member not participating and therefore 

affirmed the trial court's decision not to transfer and sever the claims in a suit involving a medical 

malpractice claim with several doctors. The court did not address the issues of the case, but noted 

that it honored the law in response to a separate written statement objecting to the en bane order by 

Justice Dickinson and joined by Justices Pierce and Coleman. In the written statement, Justice 

Dickinson stated for the lawsuit to be in faithful compliance with § 11-11-3(3) it would require two 

lawsuits. (Mallet, pg. 5) Similarly here, for the lawsuit to be in faithful compliance with§§ 11-45-25 

and 11-46-13(2) it would require two lawsuits. Justice Dickinson further stated that, "any displeasure 

or concern with this statutorily required result should be directed to the Legislature, not by judicially 

amending the statute." Id. 

The MTCA is clear: where a Plaintiff files suit against an MTCA-protected public entity 
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other than the state of Mississippi or its employees, venue is proper only in the "county or judicial 

district thereof in which the principal offices of the governing body of the political subdivision are 

located." Wayne Gen. Hosp. v. Hayes, 868 So. 2d 997, 1005 (Miss. 2004). The employees sued 

herein were acting in the course and scope of their employment pursuant to MISS. CODE ANN. § 11-

46-7(2). Thus, the employees can have no personal liability. Venue as to the claims asserted against 

the Madison Defendants is improper in Hinds County, Mississippi pursuant to MISS. CODE ANN. § 

11-45-25, § 11-46-1, et seq. and§ 11-46-13(2). 

Finally, Plaintiff also contended at the trial court that venue was proper in Hinds County 

because the Madison Defendants confessed venue. While it is unclear from the trial court's Order 

whether such representations played a role in the decision, the Madison Defendants would point out 

to this Court that, that is incorrect. The Madison Defendants at no point confessed venue was proper 

for the Madison Defendants in Hinds County. In the Madison Defendants' Answer and Defenses, 

venue was admitted proper in Hinds County for the Jackson Defendants but it was denied venue was 

proper in Hinds County for the Madison Defendants.(Exhibit "B" at 1 13). Further, Plaintiffs 

counsel conceded prior to the hearing on the motion that venue was not and that was brought to the 

Honorable Circuit Court Judge's attention at the hearing. Venue was preserved in the Madison 

Defendants' First Defense of their Answer and Defenses. 

The trial court's order denying the Madison Defendants' Motion to Dismiss, Transfer Venue 

and Sever should be reversed and this Court should grant the Madison Defendants' Petition for 

Interlocutory Appeal. 

VI. CONCLUSION 

For the reasons stated herein, Petitioners/Defendants respectfully request the Court grant their 
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Petition and allow it to pursue an interlocutory appeal of the trial court's Order denying Petitioner's 

Motion to Dismiss, Transfer Venue and Sever. Appellate review will materially advance the 

termination of the litigation against the Petitioner and prevent them from incurring exceptional and 

unnecessary expense. The issues involved are also of general importance in the administration of 

justice, particularly involving application of statutory law in Mississippi to local municipalities. 

ROY A. SMITH, JR. - BAR# 7599 
rsmith@danielcoker.com 

Respectfully submitted, 

THE CITY OF MADISON; 
MARY HAWKINS BUTLER, THE MAYOR 
OF THE CITY OF MADISON; THE CITY OF 
MADISON POLICE DEPARTMENT; M.E. 
WALDROP, IN HIS OFFICIAL CAPACITY AS 
C EF OF POLICE; OFFICER JAMES G. 

M ; OF ICER JOHN GENTRY 

CHRISTY V. MALATESTA- BAR# 103270 
cmalatesta@danielcoker.com 
DANIEL COKER HORTON & BELL, P.A. 
4400 OLD CANTON ROAD, SUITE 400 
POST OFFICE BOX 1084 
JACKSON, MISSISSIPPI 39215-1084 
TELEPHONE: (601) 969-7607 
FACSIMILE: (601) 969-1116 
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CERTIFICATE OF SERVICE 

I, Christy V. Malatesta, of counsel for the City of Madison; Mary Hawkins Butler, the Mayor 

of the City of Madison; The City of Madison Police Department; M. E. Waldrop, in his official 

capacity as Chief of Police; Officer James G. Craft; and Officer John Gentry 
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Rocky Wilkins, Esq. 
Ben Wilson, Esq. 
Rocky Wilson Law Firm, PLLC 
Post Office Box 2777 
Jackson, MS 39207 

J. Richard Davis, Esq. 
Office of the City Attorney 
455 East Capitol Street 
Post Office Box 2 779 
Jackson, MS 39207-2779 

Hon. Winston Kidd 
HINDS COUNTY CIRCUIT COURT JUDGE 

P.O. Box 327 
Jackson, MS 39225 

j< 
THIS, the I day of August, 201 

' \ 
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