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STATEMENT OF PERTINENT FACTS 

On August 15, 2013, the State filed an Indictment charging Eric Pelletier ("Appellant" or 

"Pelletier") with two felony counts: (1) Count I: Felony possession of more than 20 dosage units but 

less than 40 dosage units of a Schedule II controlled substance (Lisdexamfetamine or "Vyvance"), 

in violation of Miss. Code Ann. §41-29-139 (1972, as amended); and (2) Count II: Felony possession 

of a "weapon", i.e. "metallic knuckles," as a convicted felon, in violation of Miss. Code Ann. §97-

37-5( 1) (1972, as amended). 1 Pelletier pied not guilty to these charges. 

The felony charges arose out of a traffic stop of Pelletier's automobile on March 29, 2013, 

by the Flowood Police Department ("FPD").2 After obtaining consent, the FPD officer conducted 

a search of Pelletier's vehicle and found: (1) a pill bottle bearing a prescription label with Eric 

Pelletier's name for "amphetamine salts" (20 mg dosage) but which instead contained 24 dosage 

units of a different (Schedule II) controlled substance, lisdexamfetamine, also known as "Vyvance" 

(50 mg dosage); (2) an item the officer described as "brass knuckles;" and (3) another item described 

as a "switchblade knife. "3 

On October 4, 2013, Attorney James Adam Powers (hereinafter sometimes "Attorney 

Powers" or "Powers") entered his appearance in the trial court on Pelletier's behalf. However, 

Powers never answered the State's discove1y responses, and failed to identify defense tTial witnesses, 

prior to the January 22, 2014, trial. 

R. 000005-000006; R.E. 7-8. 

2 

R.E. 137-138 (Transcript, pp. 59-60). 

3 

R.E. 145-148 (Transcript, pp. 67-70). 
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Attorney Powers also filed no pre-trial motions, or motions in limine, to exclude any of the 

State's evidence - including the potentially prejudicial "switchblade knife" (found in the officer's 

vehicle search) for which Pelletier was not charged. The knife was nonetheless offered by the State 

at trial, and admitted into evidence without objection from Powers.4 

The record further shows that Powers intended to call Pelletier' s roommate, as well as his 

(Pelletier's) step-father, Chuck Cole ("Cole"), who appeared at trial to testify. However, due to 

Powers' incompetence and professional malfeasance, including failure to identify defense witnesses 

in discovery, the trial court excluded Cole. 

At trial, the FPD officer testified regarding his traffic stop and search of Pelletier's vehicle. 

According to the officer, Pelletier (a) explained that the different Schedule II medication found in 

his (Pelletier's) prescription bottle was his roommate's "Vyvance" medication, and (b) offered to 

"have his roommate bring his bottle to the scene," although the roommate ("Bryan") 5 lived in 

Gonzales, Louisiana. 6 

The officer further testified that Pelletier never provided his roommate's pill bottle, which 

presumably would have indicated a prescription for "Vyvance. "7 In response, Pelletier protested ( on 

the record) at trial that his attorney, P wers. was in custody of the mi sing pill bottle but badfai led 

4 

R.E. 155 (Transcript, p.77). 

5 

Bryan's full name was never provided at trial. 

6 

R.E. 145 (Transcript, p. 67). 

7 
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to bring it to trial. 8 Powers did not refute his client's (Pelletier's) assertion - further indicating his 

professional malfeasance and conduct prejudicial to his client's defense. 

Pelletier further testified that the "Vyvance" medication was not his, and would not have 

been in his vehicle but for his roommate inadvertently leaving his medication in Pelletier' s vehicle. 

Contrary to the State's position, Pelletier's testimony supported an argument that the Appellant 

exercised neither actual possession nor constructive possession of the "Vyvance" medication to be 

charged with its illegal possession under §41-29-139.9 However, Powers never raised this defense 

at trial. 

Moreover, Powers offered no proposed jury instruction 10 to allow the jury to consider this 

defense concept under Mississippi law. Attorney Powers' gross misconduct materially prejudiced 

his client by preventing Pelletier from calling any witness to rebut the State's evidence and /or 

corroborate his (Pelletier's) testimony. 

Yet, the same analysis and defense argument could have also rebutted the State's argument 

for Pelletier's conviction for possession of the so-called "metallic knuckles." The State never 

8 

R.E. 194 (Transcript, p. 116). 

9 

See Berry v. Stale, 652 So. 2d. 745 (Miss. 1995). In Berry, this Court held that "evidence of brief duration 
or 'momentary hand ling' [of the prescription drugs] goe to the quest ion of whether the defendant had 
po se sion in the fir t instanc ." Id. at 750-751. (Emphasis added.) Contrary to the State's contention at 

trial, Pelletier did not have actual physical possession of the "Vyvance" medication (on his person) when 
he was stopped by the FPD. At best, Pelletier had constructive possession - but that was the State's burden 
to prove and Pelletier's testimony was inconsistent with even constructive possession. Criminal "possession 
requires [proof by the State ofj actual or constructive control, not a mere passing control which occurs from 
momentary handling." Mauldin v. Stale, 750 So. 2d. 564,566 (Miss. Ct. App. 1999) (citing Berry at 749). 

10 

See Jury Instructions offered by Attorney Powers which were either withdrawn or refused. R. 000035-
000042; R.E. 33-40. 
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proved the knuckles were "metallic" since the FPD officer admitted he did not know the knuckles' 

composition. 11 The FPD officer testified that he found the knuckles in a shoe box in Pelletier's 

vehicle, and that Pelletier informed that the "brass knuckles belonged to him . . . and that he 

(Pelletier) had purchased them at a flee [sic] market." 12 

Pelletier testified in opposition to the officer's testimony. Pelletier pointed out that the 

officer found the "knuckles" in a tool box in his vehicle (not a shoe box), which tool box Pelletier 

had borrowed from his step-father, Chuck Cole. Pelletier was unsure what the "knuckles" were 

made of, but had seen them before in Cole's possession. Cole used the knuckles for ornamental 

purposes on motorcycles, not as a weapon. Pelletier emphasized that he did not know the knuckles 

were in his step-father's tool box. 13 

Although Powers' strategy is unclear, Pelletier needed Cole to testify and the record is clear 

that Powers did attempt to call Cole. Moreover, and contrary to the COA s decision, Powers 

informed the trial court of Cole's expected testimony. 14 In this regard, Cole would have testified that 

he was the owner of the knuckles and Pelletier could not have known they were in the tool box. 

Cole's testimony would have also corroborated Pelletier, and was contrary to a jury finding that 

Pelletier was in either actual or constructive possession of a weapon at the time of the subject traffic 

stop. 

11 

R.E. 161 (Transcript, p. 83). 

12 

R.E. 148 (Transcript, p. 70). 

13 

R.E. 186 (Transcript, p. 108). 

14 

R.E. 177 (Transcript, p. 99). 
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The State objected to Cole testifying due to Powers' failure to previously disclose him as a 

witness. Although the trial court did not reference U.R.C.C.C. 9.04, a recess was taken to allow the 

State to interview Cole. After the interview, the State reiterated its objection to Cole but (as required 

by Rule 9.04(1)(2)) failed to ask for a continuance, thus waiving its objection. 15 The trial judge, 

while failing to follow U.R.C.C.C. 9.04(1) and thereby ignoring the State's waiver, levied the drastic 

"exclusion sanction" against Pelletier by excluding Cole as a witness. 

The jury returned a guilty verdict on both counts, memorialized in the trial court's Judgment 

Of Conviction. 16 Due to Pelletier's habitual offender status, the trial court ordered the Appellant to 

serve a combined 35-year sentence (although the trial court ordered the individual sentences of 5 

years and 30 years to run concurrently), and levied fines and court costs against Pelletier in excess 

of $500,000.00. 17 

After the guilty verdict and sentencing, Pelletier terminated Powers' services. With new 

counsel, Pelletier filed two post-trial motions: (1) Motion For Judgment Notwithstanding The 

Verdict, Or, In The Alternative, Motion For New Trial; and (2) Motion For Reduction OfSentence. 18 

The State filed no formal response to these motions. A transcript of the June 2, 2014, hearing on 

15 

R.E. 180 (Transcript, p. I 02). 

16 

R. 000054-000055. 

17 

See "Order Of Sentence" (dated January 27, 2014, and filed February 4, 2014); R. 000059-000061; R.E. 
57-59. 

18 

R. 000062-000066; R.E. 60-64. 
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these motions is part of the record. 19 

In oral argument, Pelletier's new counsel argued that Pelletier lacked effective counsel 

protecting his Sixth Amendment rights at trial. Pelletier's trial counsel's abject failures in his 

representation clearly prejudiced a defense of the State's charges and the trial court's exclusion of 

a defense witness led to a wrongful conviction on both felony charges. Nonetheless, the trial court 

denied the post-trial motions, including for a new trial. 

On appeal to the Court Of Appeals, the Appellant adequately articulated Powers' ineffective 

assistance at trial which clearly prejudiced Pelletier's Sixth and Fourteenth Amendments rights. 

Moreover, Pelletier' s briefing argued the trial court's reversible error in failing to follow the dictates 

of U.R.C.C.C. 9.04(1). Rule 9.04, as well as the case law interpreting this rule, required the trial 

court, in order to protect Pelletier's Sixth Amendment rights, to have either (a) allowed the defense 

witnesses (Cole) to testify, or (b) granted a mistrial.20 By deviating from that standard and failing 

to protect Pelletier's Six Amendment rights from the prejudice created by his trial attorney's 

negligence, the trial court erred reversibly. The trial court again erred in denying Pelletier' s post-trial 

motions, and should have granted a new trial. 

On March 17, 2016, the Court of Appeals handed down the subject 5-5 split decision, which 

resulted in the affirmance of Pelletier's conviction, and the Rankin County Circuit Court's ORDER 

OF SENTENCE21 (filed February 4, 2014). 

19 

R.E. 234-349 (Transcript, pp. 156-171 ). 

20 

See Stringer v. tate, 627 So. 2d. 326, 330 (Miss. 1993). 

21 

R. 000059 - 000061. This Order sentenced Pelletier as an habitual offender, pursuant to Miss. Code Ann. 
§99-19-81. 
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On March 31, 2016, the Appellant filed his Motion For Rehearing. Pursuant to Supreme 

Court precedent, the COA should have reversed the conviction and remanded for a new trial based 

on the trial court's improper exclusion of the defense witness (Cole), which was a clear reversible 

error and prejudiced the defense.22 

On August 22, 2016, despite the 5-5 split decision, the COA denied Pelletier's Motion For 

Rehearing without a written opinion. However, the Notice of this decision indicates that Judges 

Irving, Barnes, Carlton, and James voted to grant the rehearing.23 

ARGUMENT FOR GRANT OF CERTIORARI 

A. Overview: COA 5-5 Split Decision Is Flawed. 

The Appellant's Petition for Writ of Certiorari is filed pursuant to M.R.A.P. 17(a). This 

Court's certiorari review of the COA's decision in Pelletier v . • Late, - - So. 3d - - , 2016 WL 

1063217 (Miss. Ct. App., March 17, 2016, rehearing denied, Aug. 22, 2016) is warranted because 

that opinion failed to consider prior reported decisions of the Court Of Appeals and Supreme Court 

interpreting U.R.C.C.C. 9.04 in analyzing the trial court's decision to exclude a defense witness. 

The split en bane decision thereby erroneously affirmed the trial court conviction. The CO A's split 

decision should be reversed, the conviction vacated and a new trial granted. 

22 

See Jackson v. State, 594 So. 2d. 20, 25 (Miss. 1992). 

23 

See Appendix 3 hereto. 
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B. COA Opinion Erroneously Relied On Case Law Construin2 l1taoplicable 
U.R.C.C.C. 9.05 To Find That Trial Jud~e Did Not Violate U.R.C.C.C. 9.04 Or 
Appellant's Constitutional Ri2hts ln Levyin~ Drastic "Exclusion Sanction." 

The COA's 5-5 split decision, authored by Judge Wilson, is in direct conflict with reported 

decisions of the Court of Appeals and Mississippi Supreme Court. Specifically, the COA 

erroneously analogized to and relied upon case law, including Houston v. State, 752 So. 2d. 1044 

(Miss. Ct. App. 1999), which construes the im1pplicable U.R.C.C.C. 9.05 (governing "Alibi Defense 

Discovery"), in holding that (a) the trial judge in the case at bar did not violate U.R.C.C.C. 9.04 or 

the Appellant's Sixth Amendment rights, and thus (b) the trial court did not commit reversible error 

in excluding the non-alibi defense witness, Chuck Cole, as punishment for Pelletier's discovery 

violation. Contrary to the COA's opinion, there can be no issue that Pelletier did not call Cole as 

an alibi witness and thus Rule 9.05 has no application. 

As asserted in Pelletier's Motion For Rehearing, the Houston Court specifically held that an 

analysis of alibi witness exclusion pursuant to Rule 9.05 cannot be equated with a Rule 9.04 

analysis. 24 Thus the COA' s reliance on Houston and its analysis under Rule 9.05 in the instant appeal 

was clear error. 

C. COA Opini.on Erroneously Ii:nored Both The Trial Jud2e's Clear Failure To 
Follow U.R.C.C.C. 9.04, And State's Waiver Under Rule 9.04(1)(2), In 
Afffrming Trial Court's Unwarranted "Exclusion Sanction." 

The COA 's decision is further flawed wherein it erroneously ignored the trial court's failure 

to follow, or even mention, Rule 9.04, but nonetheless concludes that (a) the trial court did not abuse 

its discretion in excluding the defense witness (Cole), and (b) the trial court did not deviate from 

24 

Houston, 7 52 So. 2d. at 1046-4 7. 
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Rule 9.04's procedural directives in excluding Cole despite the State's obvious waiver of its 

objection due to its failure to request a trial continuance (after interviewing but maintaining its 

objection to Cole) as required by Rule 9.04 (1)(2). The trial court's failure to follow the dictates of 

Rule 9 .04(1), including its failure to recognize the State's waiver, 25 underscores the trial court' s abuse 

of discretion and reversible error in levying the "exclusion sanction." 

D. COA Opinion Failed To Follow Supreme Court Precedent That, Absent Findin2 
By Trial Court That Appellant's U.R.C.C.C. 9.04 Discovery Violation Would 
Have Caused Miscarria2c Of Justice, Trial Court's "Exclusion Sanction" Was 
Abuse Of Discretion. 

The COA's decision is further flawed in failing to follow Supreme Court precedent, as cited 

by the 5-5 judge dissent (in an opinion authored by Judge Ishee), includingMose/v v. tate, 4 So. 3d. 

1069, 1074 (Miss. 2004), that absent a finding that the Appellant' s Rule 9.04 discovery violation 

would have caused a "miscarriage of justice" had the defense witness (Cole) been allowed to testify, 

the trial court's "exclusion sanction" was an abuse of discretion and reversible error.26 There was 

no such mandatory finding on the record by the trial judge. Instead, the expected testimony of the 

excluded defense witness (Cole) was clearly relevant and material to a defense of the possession 

charges and would have corroborated Pelletier's trial testimony. 

Finally, Judge Ishee's dissent further makes clear that the COA opinion's analysis omitted 

25 

See Wooten v. State, 811 So. 2d. 355 (Miss. Ct. App. 2001); Ru •sell v. late, 789 So. 2d. 779 (Miss. 2001). 
See also Ross v. , late, 954 So. 2d. 968, 1000 (Miss. 2007) ("Exclusion of the evidence is an extreme sanction 
and is only appropriate where the defendant's discovery violation was 'willful and motivated by a desire to 
obtain a tactical advantage."') (quoting Darghty v. State, 530 So. 2d. 27, 32 (Miss. 1988) (citing Taylor v. 
Illinois, 484 U.S. 400,415, 108 S.Ct. 646, 655, 98 L.Ed. 2d. 798,814 (1988)). 

26 

Pelletier at *8. Notably, Judge Ishee's dissenting opinion was joined by four other judges, thus producing 
the 5-5 split decision. 
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any consideration for the important constitutional precept that "the accused, unlike the State, has a 

right, under the Sixth and Fourteenth Amendments, to establish a defense."27 The trial judge's 

witness exclusion ruling violated Pelletier' s constitutional right to establish a defense, and the 

resulting conviction cannot stand. 

CONCLUSION 

For the foregoing reasons, this Court should grant certiorari, pursuant to M.R.A.P. 1 7 (a), and 

thereafter should reverse the decision of the Court Of Appeals in the case at bar, vacate the subject 

conviction and order a new trial in Rankin County Circuit Court. 

RESPECTFULLY SUBMITTED, this the 20th day of September, 2016. 
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ERIC PELLETIER, APPELLANT 
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27 

See Washington v. Texas, 388 U.S. 14, 19, 87 S.Ct. 1920, 1923, 18 L.Ed. 2d. 1019 (1967). 
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