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STATEMENT OF THE ISSUES 

I. Whether or not Service of process in this matter was made in accordance with, and 

satisfied, the requirements of The Mississippi Rules of Civil Procedure (hereinafter MRCP) 

4, 4( d), 4( d)(S),and 4(h). 

2. Whether or not "good cause" was shown regarding Appellant's failure to serve process 

in this matter in accordance with MRCP 4,4( d), 4( d)(S), and 4(h). 

3. Whether or not Appellant's failure to properly serve the Appellee within the 

requisite time period was as a result of a reliance "in a good faith effort to accommodate an 

expected response from Pascagoula School District to a pending Mississippi Tmt Claims Act, 

§11-46-11, Notice of Claim." 

4. Whether or not the Appellee, by designating persons or individuals to be involved 

in accepting service on its behalf at the central office, affected in any way how or on whom 

service of a Complaint and Summons were to be effectuated upon a governmental entity, such as 

the Pascagoula School District, particularly per MRCP 4, 4( d), and 4( d)(S). 1 

5. Whether or not the Appellant, by serving Mr. Wayne Rodolfich, Superintendent 

of the Pascagoula School District, on November 7, 2014, (166 days after filing the complaint), 

without filing for, requesting, and/or receiving authority from the trial court to attempt to 

1 Mississippi Code Aru10tated 11-46-1 (g) and (i): 
(g) governmental entity means a state and political subdivision; 

(i) political subdivision means any body politic or body corporate other than the state responsible for governmental 
activities only in geographic areas small than that of the state, including, but not limited to, any county, 
municipality, school district, charter school, volunteer fire department that is a chartered non-profit corporation 
providing emergency services under contract with a county or municipality, community hospital is defined in § 41-
13-10, airport authority, or other instrumentality of the state, whether or not the body or instrumentality has the 
authority to levy tax.es or to sue or be sued in its own name. 

At no time has the Appellant asserted that the Appellee does not fall within the governmental entity provision of 
MRCP 4(d)(8). 
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effectuate service of process after the original 120 day required time period had elapsed, satisfies 

the Appellant's duties and requirements pursuant to MRCP 4, 4(d)(8), or 4(h). 

6. Whether or not this matter should be dismissed with prejudice, as opposed to 

without prejudice. 

STATEMENT OF THE CASE 

A. Course of Proceeding. 

This appeal emanates from a case filed by Appellant Rebecca Anderson (hereinafter 

Appellant) on April 24, 2014, wherein Appellant alleges and asserts causes of actions against 

Appellee Pascagoula School District (hereinafter Appellee or District) pursuant to the 

Mississippi Tort Claims Act (MTCA). Appellee filed an Answer to the Complaint on September 

11, 2014, which included several defenses to include insufficiency of process and insufficiency 

of service of process, pursuant to MRCP Rule 12. [Record Excerpts (hereinafter "R.E."J Tab 1, 

pp.1-2; R. E. Tab 2, pp. 3-7 & 9-20; Record (hereinafter "R.") 1-2; R. Vol. 1, pp. 3-7 & 9-20] 

Subsequent to filing its Answer, Appellee filed its Motion to Dismiss pursuant to Rule 

12(b) (4) and (5) of the Mississippi Rules of Civil Procedure, said filing occurring on October 

30, 2014. The Memorandum Brief in support of said Motion was also filed on October 30, 2014. 

[R. E. Tab 3, pp. 22-52 and R. Vol. 1, pp. 22-52] 

A hearing was held in this matter before Honorable Dale Harkey, with Judge Harkey 

rendering an Opinion and Order granting the Motion to Dismiss on September 23, 2015. 

[R. E. Tab 4, pp. 81-85 and R. Vol. I, pp. 81-85] 

B. Statement of Facts Relevant to the Issues Presented for Review 

Subsequent to the filing of the Complaint by the Appellant, service of process was 

"attempted" to be served on Appellee (on August 18, 2014), by an unknown person delivering to 
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Appellee's central office a brown envelope containing the Summons and a copy of the 

Complaint; said brown envelope was handed to a receptionist, Kendra Anderson (hereinafter 

referred to as KA). Appellee submits that the attempted service of process on behalf of Appellant 

on the date in question involved a white female with blond hair wearing casual clothes bringing a 

brown envelope to the Appellee's central office at 1006 Communy Avenue, Pascagoula, MS., at 

approximately 3:23 p.m. on the afternoon of August 18, 2014. The white female did not identify 

herself, but stated that she was dropping the package off for Mr. Rodolfich, or words to that 

affect. She handed the package to Receptionist KA, and asked for Ms. Anderson's name, which 

KA gave. The white female left shortly thereafter. Appellee further submits that the white female 

dropping off the package did not state what was in the brown envelope, only that she was 

dropping off something for the Superintendent. Appellee furthermore submits that the white 

female did not state that this was a Summons/Complaint, and/or that this was an attempt to serve 

process in conjunction with a lawsuit filed against Appellee, nor did the white female ask to 

speak to the Superintendent and/or ask to speak to someone with authority to accept a 

Summons/Complaint and/or service of process. [R. E. Tab 5, pp. 49-50 and R. Vol. 1, pp. 49-50] 

It is Appellee's position that KA, in her position as a receptionist, had never accepted 

service of process on behalf of Appellee, nor had she ever been given authority or been 

designated by the Superintendent of the Pascagoula School District or by the Pascagoula School 

District to accept legal documents to include a Summons/Complaint and/or to accept service of 

process on Appellee's behalf. [R. E. Tab 5, pp. 49-50 and R. Vol. 1, pp. 49-50] 

It is the position of the Appellee that KA had no real or apparent authority to accept the 

summons/complaint that was attempted to be served on the date/time in question. 

3 
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At the time of the attempted service of process heretofore referenced, it was KA's belief 

and position that she was not an officer, group, or body responsible for the administration of 

Appellee's business, nor was she a member of the group or body responsible for the 

administration of Appellee, nor was she a legal officer of Appellee. [R. E. Tab 5, pp. 49-50 and 

R. Vol. 1, pp. 49-50] 

The position of KA is supported by the Affidavit of Wayne Rodolfich, superintendant of 

the Pascagoula School District, wherein he states under oath that KA had never been given 

authority by Appellee or Mr. Rodolfich to accept service of process on behalf of the Appellee or 

Mr. Rodolfich, and that on August 18, 2014, KA did not have authority to accept service of 

process on behalf of Appellee or Mr. Rodolfich, and that on August 18, 2014, KA was serving as 

a receptionist for Appellee, and that serving the receptionist with process was not proper protocol 

regarding service of process on Appellee. Furthermore, Wayne Rodolfich's affidavit shows that 

at no time, and particularly on August 18, 2014, was KA a person, officer, group, or body 

responsible for the administration of Appellee nor was she a legal officer of Appellee or a 

member of the group or body responsible for the administration of Appellee. Furthermore, 

Wayne Rodolfich's affidavit testimony shows that KA had never accepted service of process in 

the past on behalf of Appellee. Mr. Rodolfich's affidavit also shows that prior to the date of the 

attempted service of process of the District occurring in August, 2014, Appellee had designated 

individuals within the District to be responsible for accepting service of process on behalf of the 

Appellee. KA was not designated as someone with authority to accept service of process on 

behalf of the Appellee or Mr. Rodolfich. [R. E. Tab 6, pp. 51-52 and R. Vol. 1, pp. 51-52] 

Subsequent to Appellee's filing of its Motion to Dismiss, and without a request filed by 

the Appellant to extend the time to serve process, and without authority/permission being granted 
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by the Circuit Court to serve process outside of the mandatory 120 days after the filing of the 

Complaint, Appellant served process on Wayne Rodolfich on November 7, 2014. 

Judge Harkey found that the November service was made in accordance with MRCP 

4(d)(8), but since it was not made until 120 days after the filing of the Complaint, the suit filed 

by the Appellant was subject to dismissal unless good cause could be shown for failure of 

Appellant to serve process in this matter within the 120 days mandated by the Rule. [R. E. Tab 4, 

pp. 82-83 and R. Vol. pp. 82-83] 

Appellant proffers as a reason for her late service of process the fact that she delayed 

attempted service of process in a "good faith effort to accommodate an amicable resolution of 

her case." and also cited the MTCA notice requirement as a reason for her delaying attempting to 

serve process in this matter. 

The Appellee submits that the statutory notice required by the MTCA is not pertinent to 

the facts and/or issues of this matter. The notice required by MTCA is required by a person 

contemplating filing suit pursuant to the MTCA and has nothing to do with what occurs after a 

Complaint is filed, and does not have anything to do with the 120 day mandatory period for 

effectuating service of process. 

Furthermore, there has been nothing submitted by the Appellant to corroborate her 

position that the failure to correctly and timely serve the Appellee within the statutory time 

period was partly as a result of the Appellant believing that an amicable resolution of this matter 

would occur. There were no, nor have there been, any discussions between the parties, either via 

correspondence and/or in person and/or via email, discussing and/or even considering an 

amicable resolution of this matter subsequent to notice of a potential MTCA suit and/or suit 
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being filed in this matter; there certainly was no agreement on behalf of the Appellee granting 

the Appellant additional time to attempt to serve process in this matter. 

There was never any agreement, consideration, and/or any thought given by Appellee to 

agree to extend the 120 day time requirement for service of process in this matter, nor did 

Appellee at any time, either verbally and/or in writing, discuss with and/or waive the requirement 

of Appellant to serve process within the 120 day mandatory time period prescribed by law. 

TI1erefore, Appellee submits that there is no evidence, other than Appellant's self serving 

statements, that the reason for the Appellant's "delayed service" was in conjunction with an 

effort to amicably resolve this matter or to accommodate an expected response from the 

Appellant regarding the required notice to be filed before the Appellant would be able to file suit 

in this matter per the MTCA. 

This simply is not factual; Appellant has submitted nothing to the court to support this 

position. If they had such information, they would surely submit same for consideration in 

conjunction with their appeal in this matter. Appellant never requested from the Appellee an 

agreement to extend the time period to attempt to serve process in this matter; nor was any 

extension of time granted by Appellee. 

SUMMARY OF ARGUMENT 

The Appellee submits that Judge Harkey was correct in dismissing this matter based on 

the findings of his Order and consistent with the argument and facts asserted in this matter by the 

Appellee. 

The Appellee submits the attempted service of process of August 18, 2014, was defective 

and was not satisfactorily completed within the 120 day time period mandated by law/statute. 
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That "good cause" has not been shown by the Appellant, which would excuse the 

Appellant for failing to serve the Appellee within the statutorily mandated 120 day time period 

from the date that the Complaint was filed. 

That since valid service of process of the Appellee did not occur, and since the statute of 

limitations has expired, that this matter should be dismissed with prejudice, as opposed to 

without prejudice. 

STANDARD OF REVIEW/ARGUMENT 

The standard of review of a trial court's grant or denial of a motion to dismiss is de novo. 

Harris v. Miss. Valley State Univ., 873 So.2d 970, 988 (Miss. 2004). However, when reviewing 

fact-based findings, the Court is to only examine whether the trial court abused its discretion and 

whether there was substantial evidence supporting the determination. Triple "C" Transp., Inc. v. 

Dickens, 870 So.2d 1195, 1197-98 (Miss. 2004). 

ARGUMENT 

(1) Attempted Service of Process on the Appellant (Pascagoula School District) 
was defective and not completed as required by MRCP 4, 4(d), 4(d)(8). 

MRCP 4( d)(l )(A) provides that the summons and complaint shall be served together. 

Our rules require that service of process be made by a sheriff or process server regarding 

a governmental agency and is to be accomplished as follows: 

Upon any governmental entity, not mentioned above, by delivering a copy of the 
summons and complaint to the person, office, group or body responsible for the 
administration of the entity or by serving the appropriate legal officer, if any 
representing the entity. Service upon any person who is a member of the 'group' 
or 'body' responsible for the administration of the entity shall be sufficient 
(MRCP 4(d)(8)). 

Service of process is to be completed within 120 days after the fling of the Complaint. 

If a service of the summons and complaint is not made upon a defendant within 
120 days after the filing of the complaint and the party on whose behalf such 
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service was required cannot show good cause why such service was not made 
within that period, the action shall be dismissed as to that defendant without 
prejudice upon the court's own initiative with notice to such party or upon motion 
(MRCP 4(h) Summons: Time limit for Service) 

Appellee submits that the Appellant concedes that they did not attempt service of process 

on the Appellee until 4 days prior to the exhaustion of the 120 time limit to serve process in this 

matter. 

Appellee submits that the Appellant has shown no probative evidence/facts to counter the 

Appellee's statement/statements and affidavits of what occurred during the Appellant's attempt 

to serve process on the Pascagoula School District in August, 2014. 

Appellee submits that the Appellant's attempt to serve the District by leaving the 

summons and complaint with the receptionist (KA) does not satisfy the statutory and/or case law 

requirements governing correct service of process on a governmental entity (Pascagoula School 

District). 

The Appellee asserts that not only did KA not have the actual authority to accept service 

of process on behalf of the District, KA did not possess apparent authority to accept service of 

process on behalf of the District. 

Although factually distinguishable, it is the Appellee's position that the case of Nelson v. 

Baptist Memorial Hospital-North ~Mississippi, Inc. 70 So.3d 190 (Miss. 2011), supports their 

position that KA did not possess apparent authority to accept service of process on behalf of the 

District. 

The Nelson Court, in holding on behalf of the Doctors which were the target of the 

attempted service of process, found that service of process on the office manager (Hogue) was 

not sufficient. In so doing the Court stated, in part, as follows: 
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We find this case is similar to Johnson, in which we found the receptionist was 
without apparent authority. Like *196 the receptionist in Johnson, Hogue testified 
that she was not authorized by the Doctors to accept service of process; that she 
was not aware that the papers pertained to a lawsuit; that she had never accepted 
service of process on behalf of the Doctors; that the process server did not ask to 
see any of the Doctors and did not inform her that he was there to serve process 
on any of them. And, unlike the office manager in Williams, Hogue testified that 
it was not her custom and practice to accept service of process, and she had never 
seen the process server, Thomas Gadd, before or since he left process with her. 
Therefore, we find no abuse of discretion in the trial court's conclusion that 
Hogue was not an 'agent' to accept service of process for the Clinic and the 
Doctors. Id. p.193 (ill 8) 

The Appellant cites only one case, Lewis Entertainment Inc. v. Brady, 142 So.3d 396, 399 

(Miss. 2014), in support of her position that (1) Appellant's initial service was timely (2) that 

good cause existed to allow her to serve process after the statutorily mandated 120 days had 

expired. 

The Appellee submits that reliance on this case is misplaced and not outcome 

determinative regarding the issues to be determined by this court. 

The Appellee is not contending that the attempted service of process did not occur within 

the original 120 days that the plaintiff had to attempt service; the Appellee's contention is that 

the service was not properly performed/concluded within that 120 day time period. The Circuit 

Court deciding the Motion to Dismiss agreed. 

(2) Good cause has not been shown regarding Appellant's failure to serve 
process per MRCP 4(d)(8)and4(h)-Appellaut's service of process on 
November 7, 2014, or 166 days after the filing of the Complaint in this 
matter, does not alleviate the Appellant's failure to correctly serve process 
within the statutorily required 120 day time period/limit. 

It is the Appellee's position, as found by the Circuit Court, that the Appellant failed to 

show "good cause" for it's failure to timely serve process on the Appellee within the mandated 

time period required by law. 
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Our Courts have established three (3) factors to be considered when making a "good 

cause" detennination, those being (1) the defendant has evaded service of process or engaged in 

misleading conduct; (2) the conduct of a third person, typically the process server was the cause 

of the deficient service of process; (3) the plaintiff acted diligently in trying to effect service or 

there were understandable mitigating circumstances which caused service to not be effectuated 

on time. Id. p. 3 97 (i!9) 

Appellant's argument that she was somehow mislead regarding who to serve to effectuate 

service of process on the District is not supported by the facts. 

The affidavit of Kendra Anderson conclusively shows that the packet of information 

delivered to her in August, 2014, was for Wayne Rodolfich-they just failed to effectively serve 

Wayne Rodolfich with the Complaint and Smmnons in this matter. [R. E. Tab 5, pp. 49-50 and 

R. Vol. 1, pp. 49-50] 

The return for service of process for the first, albeit faulty service of process attempt on 

the Appellee, was noted and cited on page 4 of the Court's Order in this matter as follows:" ... 

The return which her attorney notarized clearly states that tl1e summons was delivered to PSD 

'HQS/Rodolfich through Kendra Anderson,' indicating some form of substituted service of 

process. This in itself should have caused further inquiry as to the precise manner of service." [R. 

E. Tab 4, p. 84 and R. Vol. 1, p. 84] 

The Appellant also attempts to infer that because the District identified (3) individuals at 

the central office to be involved in receiving service of process tliat this, in and of itself, was an 

attempt to mislead someone trying to serve the district and/or that there was some attempt by the 

District to limit and/or reduce the individuals that could be properly served. 

10 
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This action by the School District was certainly not done in an attempt to limit the 

individuals that can be served per statute. 

It is obvious that the legislature wanted to make specific designations as to who could 

accept service of process on behalf of a govenunental entity so that just not anyone employed or 

associated with the govermnental entity could be served and the argument be made that effective 

service had been completed. 

Appellee submits that delivery of a sealed brown envelope with the Summons/Complaint 

enclosed to a receptionist for the District does not fit into any of the heretofore mentioned 

categories as a person/or persons statutorily designated as capable of accepting service on behalf 

of the District. 

Appellant's argument, if taken to the extreme, would attempt to have one believe that if a 

board member of the school district was served, either at the central office or at some other 

location, the School District would attempt to argue that this would not be satisfactory service of 

process on the District. This is not a position that the District would take if the above factual 

situation occurred. 

The District is well aware of the statutory language heretofore referenced which guides a 

Plaintiff in determining who they should serve to effectuate valid service of process; nothing that 

the District did by designating persons at the central office limits the individuals that can be 

served per statute, nor was this action taken to mislead anyone regarding the persons to be served 

per statute. The Appellant's argument that this designation somehow misled her in her attempts 

to serve the Appellee also must fail since the Appellant did not know about this designation until 

after the initial failed first attempt to serve process in this matter. 

Appellant was not mislead or confused in this regard. 

11 
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Furthennore, Appellant's service of process 166 days after issuance of the 

summons/complaint does not cure the defective attempted service of process of August 18, 2014. 

The burden is on the plaintif£'appellant to detem1ine the proper entity to be served and to 

ensure that entity is served correctly. Hudson v. Lowes Home Center, Inc. 170 So.3d 602, 608 

(i114) (Ms. Ct. App. 2014), citing Watters v. Stripling, 675 So.2d 1242 (Miss. 1996), and Lewis 

Entertainment Inc. v. Brady, 142 So.3d 396, 398-401 (,rl-13) (Miss. 2014) 

The fact that the plaintiff ultimately completed service of process at some point before 

the hearing on the motion to dismiss is irrelevant, because it is undisputed that service was 

completed by a follow up mailing after the 120 day time limit. Collom v. Senholtz, 767 So.2d 

215, 217, (i16) (Miss. Ct. App. 2000). Appellee submits that there is no dispute that the second 

attempted service of process in this matter occurred after the 120 day time limit set by statute. 

Waiting until the last day to serve process on a defendant does not constitute good cause. 

Collins v. Westbrook, MD., 188 So.3d 1206, 1215, (i!l9 * 7), citing Long v Mem '/ Hosp. at 

Gulfport, 969 So.2d 35, 40 (i!IO) (Miss. 2007), Powe v. Byrd, 892 So.2d 223, 227 (i!9) (Miss. 

2004). 

Furthermore, the Appellee submits, there were no ''understandable mitigating 

circumstances" that caused service of process to not be completed on time. 

The only conceivable "mitigating circumstance" that has been asserted by the Appellant 

is the Appellant's unfounded allegations that she waited until four days before the expiration of 

tl1e 120 day time period to attempt service of process in this matter based on a good faith effort 

to accommodate an expected response from the District regarding notice of a potential MTCA 

suit or , secondly, that the delay occurred based on continuing discussions among the parties to 

resolve this matter. Both of these assertions have been addressed above. 
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The Appellant submits that legal service of process did not occur in this matter. 

(3) Since the Statute of Limitations has run in this matter, this matter should be 
dismissed with Prejudice. 

Plaintiff is alleging a cause of action accruing per the MTCA. The statute of limitations 

for this type of action is one year. 1972 Miss. Code Ann. § 11-46-11. 

Assuming that the Appellee is successful with its arguments before the Court, and giving 

the Appellant the benefit of the doubt of all the tolling periods as a result of the MTCA (90 days) 

and the tolling period of (120 days) to serve process once the Complaint is filed, if this matter is 

dismissed, Appellee submits it should be dismissed with prejudice. 

The Appellee submits that the time period from the date of the alleged incident to now far 

exceeds the statute oflimitation period the Appellant would have to meet to preclude this matter 

being dismissed on statute oflimitations/jurisdictional grounds. 

Appellant is alleging that she was tenninated from the School District on May 31, 2013. 

Three Hundred and Sixty five days from that date is May 31, 2014. 

Suit was filed in this matter on April 24, 2104. 

Providing an additional 210 (tolling period) days from May 31, 2013, brings the date to 

file suit to December 27, 2014. 

This matter has been dismissed without prejudice. Since the Appellant's statute of 

limitations has expired, the Appellee submits that this matter should be dismissed with prejudice 

if the Court finds that service of process was defective and not satisfactorily performed per 

statute and case law governing same. 

To exercise personal jurisdiction over a party, the Court must have sufficient proof of 

valid service of process upon that party. Blakeney v. Warren County, 973 So.2d 1037, "i[13, 

(Miss. Ct. App. 2008). Also see, Goetz v. Synthesys Technologies, Inc., 415 F.3d 481 (5th Cir. 
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2005) ( default judgment reversed and remanded based on lack of personal jurisdiction where 

plaintiff failed to serve defendant in compliance with state law.) 

Actual notice of suit does not excuse improper service of process. Mansour v. Charmax 

Indus., 680 So.2d 852, 855 (Miss. 1996) (citing Brown v. Riley, 580 So.2d 1234, 1237 (Miss. 

1991). 

CONCLUSION 

The Appellee submits that Judge Harkey was correct in dismissing this matter based on 

the findings of his Order and consistent with the argument and facts asserted in this matter by the 

Appellee. 

The Appellee submits the attempted service of process of August 18, 2014, was defective 

and was not satisfactorily completed within the 120 day time period mandated by law/statute. 

That "good cause" has not been shown by the Appellant, which would excuse the 

Appellant for failing to serve the Appellee within the statutorily mandated 120 day time period 

from the date that the Complaint was filed. 

That since valid service of process of the Appellee did not occur, and since the statute of 

limitations has expired, that this matter should be dismissed with prejudice, as opposed to 

without prejudice. 
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RESPECTFULLY SUBMITTED, this the 9th day ofJune, 2016. 
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PASCAGOULA SCHOOL DISTRICT, 
APPELLEE 

BY: HAILEY, MCNAMARA, HALL, 
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BY: s/Stephen A. (Tony) Anderson 
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