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I.  The income generated by the marital businesses after the temporary order was a 
marital asset that should have been equitably divided instead of effectively wasted 
by transfer by Floyd to his sons. 

Assets and income generated by marital assets during the pendency of a case, even after a 

temporary order (in this case the date also used as the line of demarcation) are still marital assets 

subject to equitable distribution. See Godwin v. Godwin, 758 So. 2d 384, 386 (Miss. 1999).   

The lower court effectively permitted Floyd to engage in “marital waste” while the case 

was pending before it by allowing him to transfer marital assets and marital income to his sons.  

Viewed in another light, the lower court effectively awarded the marital businesses (and the 

income they generated) to Floyd long before a judgment of divorce was entered.  With respect to 

both of his sons, Mark Austin and Marty Austin, Floyd testified that they worked for Big A “quite 

frequently when they were not fishing.” TR. 814.  After Pamela subpoenaed Marty Austin to 

testify, the lower court granted Floyd a protective order precluding Pamela from examining Marty 

in court, finding Marty incompetent to testify because of an alleged aneurysm and alleged anger 

and rage issues. TR. 1250-1251.   

M &M Contract Management (“M&M”) was formed by Floyd Austin, Marty Austin 

(incompetent to testify) and Mark Austin.  During the pendency of the case, Floyd transferred all 

of the marital businesses to Mark and Marty through M&M for alleged health reasons: 

Q. And, please, tell the court why you have stopped paying her this amount. 
A. I retired in September and due to health reasons and I turned it over to M & M 
Contract Management and I decided I can't deal with this stuff no more, so I don't 
deal with it no more. I turned it over to my sons, Mark and Marty Austin, to run the 
businesses because I can't do it anymore. 

Tr. 898, ll. 4-11. 

Q. So the businesses that you transferred to your sons now, there is -- I mean, there 
is no question, is there, that all of these businesses were food service related 
businesses? 



 

-2- 

A. Except -- 
Q. Except for Big A, I'm sorry. 
A. Yes. 
Q. And, of course, the real property. Other than those, they were all related to food 
service? 
A. Yes. 
Q. And you either owned or contributed capital to the formation of all of these 
businesses? 
A. Yes. 
Q. How much did your sons pay you in total for their share in any of these 
businesses? 
A. Nothing right now. 
Q. Do you have some sort of note for them to pay you in the future? 
A. No. 
Q. So was it just simply a gift, hey, guys, I'm retiring, y'all need to come in and run 
the business?  Is that right? 
A. Right now, yes, sir. 

Tr. 909, ll.3-25. 

Q. How much did your sons pay you for the transfer of AA Food Services, Inc., to 
them? 
A. Nothing. 

Tr. 1210, ll.25-27. 

Q. How much did they pay you for Austin & Associates for the transfer of Austin 
& Associates, Inc., to them? 
A. Nothing. *** 

Tr. 1210, l.28-Tr. 1211, l.2. 

Q. What did your sons pay you, if anything, for setting up the M & M Contract 
Management, Inc.? 
A. Nothing. 

Tr. 1211, ll.27-29. 

Q. What did they pay you, if anything, for setting up the Meridian Food Services, 
LLC? 
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A. Nothing. 

Tr. 1212, ll.1-3 

Q. Okay. And the purpose of M & M Contract Management, according to its 
corporate documents or bank documents rather, it was formed to provide services 
in the food industry. Correct? 
A. Yes, sir. 
Q. Is that right? 
A. Yes, sir. 
Q. Well, why then does Big A Auto Sales have a contract with M & M Contract 
Management? 
A. Why would Big A have a contract with what now? 
Q. M & M Contract Management. 
A. Because they are my sons and they run the business at Big A now. 

Tr. 1217, l. 1l.4-26; see also TE. 103, 4142-4144 (M&M/AA Food Services, Inc. Management 

Services Agreement), TE. 104, 4145-4147 (M&M/Austin & Associates Services, Inc. 

Management Services Agreement),  

The lower court recognized that Floyd had given the marital businesses to his sons when it 

rejected Floyd’s request to reduce his temporary support: 

A second reason compels the Court to reject the Defendant's request for a reduction 
in the amount he is paying the Plaintiff.  While the Defendant's health and the 
volume of his business may have declined, it would simply be unfair and 
inequitable to permit him to give the business from which he earned the bulk 
of funds utilized to pay the spousal support, to his sons and then permit him to 
declare that he could not pay support.  This is especially true since the business 
he transferred is a marital asset and it was transferred without any 
consideration. 

R. 1761 (February 12, 2013 Order at 6) (emphasis supplied). 

On February 26, 2007, Floyd opened an account in Marty’s name (the one deemed 

incompetent to testify), Marty Austin POD Floyd Austin, on which Floyd was an authorized 

signatory. TE108, 4227 (Commerce Bank Account ***4832, the “4832 Account”).  Trial Exhibit 



 

-4- 

108, 4352-4364, shows deposits in the 4832 Account from the marital businesses from 2/26/2007 

through 6/21/2012, including by way of example (not inclusive), deposits from PKA Services, Inc. 

($42,000.00 on 6/22/2007), TE108, 4358, Floyd B. Austin Food Service ($65,000.00 on 

6/22/2007), id., Floyd Austin ($60,802.83 on 9/24/2007) TE108, 4359, A&A Food Service, Inc. 

($91,261.57 on 1/22/2008), TE108, 4359, Austin & Associates ($200,000.00 on 11/13/2008), 

TE108, 4360, M&M Contract Management, Inc. ($95,843.00 on 3/4/2011), TE108, 4362.   

Between 10/17/2007 and 6/27/2011, withdrawals and transfers were made of these marital 

assets from the 4832 Account by Floyd’s son Marty and Floyd to Cash, Coins Plus, Big A, Floyd 

Austin, Edward Voyles (for land), and unspecified persons in the amount of $897,770.00. TE108, 

4256, 4259, 4264, 4267, 4271, 4282, 4285, 4292, 4305, 4308, 4325, 4327, 4330.  The lower court 

erred by failing to require a forensic analysis of this time period and erred by failing to award 

Pamela any share of this income that was produced by marital assets. 

On December 30, 2009, an account was opened in the name of M & M. TE108, 4365 

(Commerce Bank Account ***9962, the “9962 Account”).  TE108, 4488-4502, shows deposits in 

the 9962 Account from the marital businesses from 1/5/2010 through 5/30/2012, including by way 

of example (not inclusive), deposits from Austin & Associates ($146,857.52 from 2/22/2010 

through 4/13/2010, $95,257.83 on 9/13/2010), TE108, 4490, 4492, A & A Food Services, Inc. 

($53,957.62 on 6/14/2010, $50.062.77 on 7/16/2010, $28,904.44 on 9/13/2010), TE108, 4491, 

4492, among others.  

Between 2/23/2010 and 5/31/2012, withdrawals and transfers were made of these marital 

assets from the 9962 Account to Floyd, Floyd’s son Marty Floyd’s son Mark, and Big A, in the 

amount of $1,540,800.00. TE108, 4397, 4399, 4401, 4403, 4405, 4408, 4410, 4413, 4416, 4419, 

4422, 4426, 4427, 4430, 4431, 4434, 4438, 4441, 4444, 4450, 4453, 4456, 4459, 4462, 4466, 4471, 
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4476, 4481, 4487.  The lower court erred by failing to require a forensic analysis of this time period 

and erred by failing to award Pamela any share of this income that was produced by marital assets. 

The transfers in income earned from marital businesses in these two accounts alone after 

entry of the temporary order equals $2,438,570.00, of which Pamela was awarded zero dollars.  

This sum does not appear to include any salary that Floyd drew.  Floyd himself testified that he 

was not active in the marital businesses—he simply “gave” them to his sons.  It was error for the 

lower court not to award Pamela an equitable portion of the $2,438,570.00 generated from the 

marital assets, even after entry of the temporary order. See Godwin, 758 So. 2d at 386.   

II. The lower court denied Pamela basic due process rights and denied her right to a 
fair trial.   

Floyd’s response characterizes Pamela’s argument as “laughable due to its absurdity” and 

claims that “Pam neither timely engaged in discovery, nor did she seek intervention from the 

Special Master or the trial court until after the agreed upon discovery deadline had expired.”  Not 

so, says Pamela.   

Pamela first propounded interrogatories and requests for production to Floyd on or about 

July 12, 2007. R. 8-18.  Floyd filed his first motion for a continuance on August 13, 2007. R. 19-

20.  On February 6, 2008, Floyd had not responded to those discovery requests at all, necessitating 

the filing of a Motion to Compel by Pamela. R. 35-47.   

Floyd then sought to effectively shut Pamela’s ability to litigate the case by refusing to pay 

temporary support, while controlling all of the marital assets that produced income.  Pamela’s first 

complaint for contempt was filed August 1, 2008. R. 60-67.  Although Pamela was given exclusive 

use and possession of the marital home, R.64, Floyd’s attorney wrote Pamela’s attorney stating 

that Floyd would be reducing his temporary support to reflect the “reasonable amount of rent” that 

would be paid by two people staying there with Pamela after she underwent surgery. R. 66-67. 
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Pamela filed a second complaint for contempt on December 19, 2008, again trying to 

secure payment of the temporary support Floyd was ordered to pay. R. 71-74.  On March 12, 2010, 

Pamela, now through her second attorney of record, filed her third complaint for contempt to 

secure payment of the temporary support Floyd was ordered to pay, among other things. R. 74-93.   

On July 14, 2010, Pamela filed her fourth complaint for contempt to secure payment of the 

temporary support Floyd was ordered to pay, among other things. R. 102-106.  On September 3, 

2010, Pamela served her supplemental interrogatories and requests for production upon Floyd. R. 

107, R. 874-880.  On September 29, 2010, Floyd filed a motion for a protective order to avoid 

answering the supplemental discovery. R. 110-112.  In his motion for a protective order, Floyd 

admitted that “his business interests are complex, diverse and substantial and the property 

distribution portion of this cause [assuming the court finds grounds sufficient to warrant a divorce] 

will be lengthy and complex. . ..” R. 110, ¶3. 

On November 3, 2010, Pamela’s third set of attorneys, present counsel, entered their 

appearance of record, and filed a supplement to her pending fourth complaint for contempt on 

November 23, 2010, to secure payment of past due support of $46,484.53, and for relief and 

financial assistance to obtain third party documents, and to pay her attorneys and experts. R.118-

121. 

On December 16, 2010, Pamela filed a Motion for Letters Rogatory to obtain documents 

in foreign states, including Florida, Tennessee, Delaware, Mississippi, Texas, Virginia, Alabama, 

North Carolina, South Carolina, Wisconsin, Georgia, and Kentucky, related to the marital 

businesses. R. 122-123.  On December 16, 2010, after Floyd tendered partial payment of 

$36,010.10, the various matters set for hearing on December 16, 2010, were continued until the 

parties could be heard in January 2011. R. 124.   
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On February 9, 2011, Floyd filed another motion for a protective order, this time seeking 

to obstruct Pamela’s attempt to obtain Letters Rogatory. R.130. 

On February 15, 2011, Pamela sought reinstatement of PKA Services, Inc., a marital 

business that reported salary for 2002-2006 to Pamela of $60,000.00 per year ($25,000.00 in salary 

in 2007), and reported an average of $167,231.20 in K-1 income to Pamela as a shareholder. TE. 

1783-1866.   

After learning that Floyd had transferred all of the real property to an Irrevocable Trust, 

Pamela sought a TRO and a permanent injunction on February 16, 2011. R. 142-169.  An agreed 

TRO was entered on February 18, 2011. R. 170. 

On March 8, 2011, Pamela filed her motion for advance litigation expenses noting her need 

to depose parties in other states (including Floyd’s partner Mark Hurst and various accountants in 

Georgia), R.190-192, and a Motion to Compel Execution of Documents in Aid of Discovery, R. 

193-194, including to require Floyd to execute Touhy requests pursuant to United States ex rel. 

Touhy v. Ragen, 340 U.S. 462 (1951), so Pamela could obtain documents from the United States 

government with respect to the multitude of governmental contracts between the marital business 

and the government. 

On April 1, 2011, the Court entered an Order which, among other things, denied Pamela’s 

motion to add the various marital businesses, appointed a Special Master, and directed the parties 

to submit a proposed scheduling order to the Court by April 15, 2011. R. 224-241.  The Court 

declined to rule on Pamela’s motions for assistance, but instead referred them to the newly 

appointed Special Master.   

Pamela’s counsel submitted a proposed scheduling order to the Court on April 14, 2011, 

R. 885, noting their belief that there may be “tens of thousands of pages of exhibits”.  Floyd’s 
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counsel responded with Floyd’s version of a scheduling order on April 18, 2011, acknowledging 

that “the property division aspect of this case will be lengthy and expensive to discover and 

litigate.” R. 886-887.  The Court entered its scheduling order two months later, on June 10, 2011. 

R. 255-259. 

Counsel for the parties then began negotiating about various issues, including the 

outstanding arrearages, experts, and discovery.  On July 11, 2011, Pamela’s counsel requested 

dates from Floyd’s counsel to set aside for future depositions and volunteered to do an agreed 

order on the experts. R. 888.  On August 3, 2011, Pamela’s counsel followed upon the foregoing 

issues, again asking for tentative dates for depositions. R. 890.  On August 18, 2011, rather than 

providing tentative dates, Floyd’s counsel responded by requesting a list of every person Pamela 

wanted to depose and their location. R. 892.  Pamela’s counsel responded: 

With respect to discovery, I hope to provide you with a preliminary list of names 
next week as far as depositions go, however, it would be helpful if you and I could 
go ahead and carve out some time to do it so we can work around everyone else's 
schedules as previously requested.  Given the time that has passed, why don't we 
start during the second week of October and go forward from there. 

R. 891. 

Pamela filed her designation of experts on September 1, 2011. R. 260.  One week later, 

after preliminary discussions with Mr. Jim Koerber about the nature of the case, Pamela retained 

Mr. Koerber.  Shortly thereafter, Mr. Koerber contacted Pamela’s counsel and indicated that Floyd 

wanted to retain him.  To save on the anticipated extraordinary expenses, the parties’ agreed to use 

Mr. Koerber and began negotiating an agreed order to appoint Mr. Koerber.  Pamela’s counsel 

sent the first draft of the proposed order to Mr. Koerber in September 2011. R. 2311 (“I am 

impressed. That is the most comprehensive Agreed Order that I have ever seen.”) September 27, 
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2011 e-mail from Mr. Koerber to Pamela’s counsel.  Consistent with the agreement, Mr. Koerber 

sent his first document request to the parties on October 30, 2011. R. 816.   

After 6 revisions to the proposed order, the agreed order was approved by the lower court 

and entered on 12/21/2011. R. 261-265.  The Agreed Order was drafted to minimize the anticipated 

enormous expense of obtaining documents, requiring full disclosure of pertinent information, 

while preserving the parties’ ability to obtain information through other means: 

2. The parties agree, both individually and on behalf of any nonparties in 
which they have or have had an interest, employment relationship, blood 
relationship or other relationship, to provide such documents and items as are in the 
parties’ respective possession and/or control, and such documents and items that 
the parties have a legal or equitable right to obtain from nonparties by written or 
other request, that are within the scope of discovery as set forth in the Mississippi 
Rules of Civil Procedure, from, by way of example, banks, contracting parties, 
financial institutions, insurance companies, brokerages, accountants, employees, 
independent contractors, within thirty (30) days of written request by Koerber.  
Such documents may also be obtained by subpoena duces tecum, Touhy request or 
other request initiated by either party.  The purpose and intent of this paragraph 
is to avoid unnecessary expenses and to provide a full disclosure of all 
property, real or personal, to include without limitation any cash, investments, 
financial accounts, instruments, contracts and contractual rights, vehicles, 
animals, or indebtedness incurred, of any nature whatsoever that have been 
transferred, expended, allowed to lapse, incurred, obtained during the 
marriage, since the date of separation through the date of the request.  
Disclosures shall be in writing and shall fully and completely disclose relevant 
names, addresses, telephone numbers, federal EINs, contracts and contract 
numbers, Cage Code numbers, DUNS numbers, business descriptions, VIN 
numbers, Book and Deed numbers, property descriptions, account numbers and 
other identifying information as otherwise requested by Koerber, and shall be 
updated by the party as requested by Koerber and through the date of trial, provided, 
however, this sentence shall not be construed to limit either party’s right to object 
as set forth in the  next paragraph. 

3. Entry of this Order shall not be construed to limit the parties’ respective 
abilities to obtain or gather information and documents by other means of discovery 
or to object to such requests subject to the prior Order regarding discovery disputes 
in this matter, provided, however, such objections must be raised in writing within 
ten (10) business days of receiving a request from Koerber and shall be made in 
according with the Court’s previous order appointing a special master for 
discovery-related issues. 
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R. 262-263 (emphasis supplied). 

The Agreed Order also tasked Mr. Koerber with a broad scope of work, with each party 

specifically reserving the right to retain consulting experts: 

The parties hereby agree to jointly designate and use as their joint expert for 
purposes set forth herein, the Koerber Company, P.A., for James A. Koerber, 
C.P.A., and such assistants and/or colleagues in The Koerber Company, P.A. as 
may assist him or he may deem necessary to assist him (collectively “Koerber”) in 
this cause in the areas of business valuation, fraud evaluation and financial 
forensics.  The parties agree that Koerber shall testify as an expert witness in all of 
the preceding areas, and on all financial and corporate matters, including without 
limitation a report summarizing the value of the parties’ marital and non-marital (if 
any) assets as assessed by the parties’ other experts, the value of the various 
business entities (whether formally organized or not), tracing and valuation of other 
assets discovered and disclosed, corporate and tax issues.  Nothing in this Order 
shall prohibit either party from retaining and using consulting experts to provide 
Koerber with information, however, Koerber shall be the testifying expert for both 
parties as to all of the above areas. 

R. 261.  Notwithstanding the scheduling order in place, and beginning trial date of June 18, 2012, 

Mr. Koerber’s final report was not due until May 1, 2012.   

On January 6, 2012, Mr. Koerber sent what he indicated was his “initial” document request, 

R. 818, which he confirmed on the following day was actually a supplemental request. R. 817.  

Floyd, who was in control of all of the marital businesses, likewise had control of nearly all of the 

pertinent documents and personnel.  Notwithstanding Mr. Koerber’s initial request of October 30, 

2011, R. 816, and supplemental request of January 6, 2012, on January 25, 2012, nearly three 

weeks after the supplemental request and nearly three months after the initial request, Floyd had 

not produced “a thing” to Mr. Koerber. R. 819.  On January 25, 2012, Floyd’s counsel stated that 

she was “following-up [sic] with the accountants.” R. 821.   

On February 1, 2012, Mr. Koerber e-mailed again, indicating his extreme concern with the 

delays. R. 822.  Pamela’s counsel followed up Mr. Koerber’s e-mail with an e-mail to Floyd’s 

counsel emphasizing his concern about the “delay in documents”, the apparent necessity to have 
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subpoenas issued, and the necessity of obtaining the documents to do most of the depositions 

Pamela needed to take, and asking again for a carve out of significant time before the deadline to 

do depositions: 

Thank you for your update on the documents.  As stated last year, the documents 
at Jak's office are available to you at any time-just let me know when you want to 
meet to review.  Otherwise, when they are scanned, we will provide you with 
electronic copies.  I am growing very concerned about the delay in documents, 
particularly in light of the accountant's responses. What about all of the documents 
from the military bases? I think at this point I have to prepare subpoenas for all of 
the necessary documents to put a fire under the third parties and perhaps strengthen 
everyone's hands in obtaining what we need.  We absolutely must get the 
documents to do most of the depositions we plan.  With respect to the latter, 
assuming we are going to have to battle to get the documents, do you have some 
significant time in March and April (discovery cut off is May 4) set aside for the 
depositions, including the out-of-state depositions. 
 

R. 823.   

Then, “out of the blue” on February 27, 2012, Mr. Koerber e-mailed “preliminary valuation 

reports”, R. 825, based upon documents provided by Floyd’s counsel to Mr. Koerber (but not to 

Pamela’s counsel). R. 826, 828.   

On March 23, 2012, Pamela’s counsel again requested the documents from Floyd’s counsel 

that had been produced to Mr. Koerber, but not to Pamela, requested deposition dates again, 

expressed serious concerns about Floyd’s lack of document production, about the need for the 

documents to take depositions, about the apparent necessity to subpoena information that should 

have been produced under the December 2011 agreed order, and provided proposed orders and 

Touhy requests to facilitate document discovery. R. 827-863. 

It then appeared to Pamela’s counsel that notwithstanding repeated verbal assurances of 

cooperation, Floyd was engaged in a stratagem to “sandbag”, and Pamela’s counsel accordingly 

had 50 subpoenas issued on March 29, 2016 and served. R. 266-316, R. 1187-1582 (returns, which 

include “Exhibit A”, the list of items requested from each entity and person).  Floyd filed a motion 
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to quash on April 4, 2012, seeking to quash the subpoenas in their entirety, among other relief. R. 

319-324.   

On April 9, 2012, Pamela filed a Motion for Declaratory Judgment, Modification of 

Scheduling Order and for Other Relief, R. 715-799, and an Omnibus Discovery Motion. R. 800-

896.  Both motions were also sent to the Special Master and set out in detail the efforts made by 

Pamela and her attorneys to obtain documents and cooperation from Floyd and his attorneys, and 

include the bases asserted by Pamela to disqualify Mr. Koerber.   

On May 7, 2012, a hearing was conducted by the Special Master. R. 3664-3717.  A hearing 

was then held in the lower court on May 8, 2012, at which Pamela had the Hon. Z. Christopher 

Mercer, FASA, CFA, ABAR, http://mercercapital.com/professional/chris-mercer/, R. 10,598-

10,629 (TE. 134, Identification Only) and the Hon. Chris Jones, CPA, prepared to testify in support 

of their motions. Tr. 90-124.  The lower court declined to hear testimony from either, but did rule 

that it would permit Pamela to have additional experts: 

MR. SMITH: Yes, sir, I fully understand that, your Honor. I wanted to ask one 
question. It's my understanding that what you said earlier that Mrs. Austin can have 
all the additional experts she wants. 
THE COURT: And Mr. Austin can too.   

Tr. 121. 

The lower court indicated that it needed to hear from the Special Master before resolving 

various other issues: 

If the scheduling order is modified, requests such as a meeting on a monthly basis 
with Judge Russell, such as additional suit money, all of those, to me, relate to 
whether or not this case is going to be continued, whether or not you are going to 
have additional experts, all of that sort of thing. Quite frankly, I'm not trying to pass 
the buck, but until you get your document request into Judge Russell, I think it 
would be premature. 

Tr. 120-121. 
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After the hearing with the Special Master, both parties submitted lists of discovery they 

desired. R. 1080-1153 (Pamela’s list).  On May 30, 2012, the Special Master responded to the 

parties’ request, stating that he believed that both parties were entitled to the discovery they sought: 

 

R. 2312. 

On May 30, 2012, Pamela filed a Supplement to Omnibus Discovery Motion and to Motion 

for Declaratory Judgment, Modification of Scheduling Order and For Other Relief, R. 1044-1169, 

which sought court assistance on various discovery-related abuses, noted that 17 entities had then 

been discovered, that the nearly 6,000 pages produced by Floyd in the prior month or so showed 

millions of dollars in consulting fees allegedly going to Floyd’s partner in Georgia, requested an 

order for access to the Georgia accountant’s documents, and noted nearly $9,000,000.00 in 

questionable expenditures identified by one of Pamela’s experts. 

With no further hearings, on June 5, 2012, the lower court issued a “letter ruling” denying 

Pamela any assistance and refusing to continue the matter. R. 1182.  The letter was apparently 
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transmitted directly to Floyd’s counsel on June 5, 2012, because Floyd’s counsel sent it to Mr. 

Koerber, who then in turn, informed Pamela’s counsel of the letter ruling at 12:13 p.m. on June 6, 

2012. R. 1183, R. 1177, ¶7.   

The lower court then conducted a hearing on June 8, 2012, in which it ruled that “there will 

be no more discovery in this case”, Tr. 138, and in which it reversed its prior ruling regarding 

Pamela using other experts: 

No additional proof as to valuation will be received from anyone.  This changes my 
remarks from May the 8th. The issue of other experts is dealt with in this order.  It 
says you can retain and use other consulting experts to provide Koerber with 
information.  That's vastly different than having them testify.  There will be no 
additional proof from anyone with respect to valuation. 

Tr. 139. 

Pamela’s counsel, in light of the lower court’s ruling (and with no disrespect intended, the 

manner and tone in which it was communicated, i.e., the “smoke of battle” idiom embraces far 

more than observing the demeanor of witnesses) then asserted that the lower court was “effectively 

denying [Pamela] due process of law.” Tr. 144.  Pamela filed a Motion for Reconsideration on 

June 15, 2012, after Mr. Koerber produced a fraction of the records he purportedly reviewed in 

Georgia at his initial meeting with them on June 4, 2012, R.1692, to counsel on June 13, 2012, R. 

1686, and Floyd produced real property appraisals on June 15, 2012, three days before trial was 

scheduled to begin on June 18, 2012.  

On the first date of trial, June 18, 2012, three witnesses came forward in open court and 

confirmed that they had not complied with Pamela’s subpoenas because Floyd’s attorney 

represented to those parties that subpoenas issued and served upon them had been quashed.  

Floyd’s attorney denied it, but three professionals stated in open court to the contrary. Tr. 164-171.  

Notwithstanding that revelation, and the fact that Mr. Koerber had just met with Floyd’s Georgia 
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accountants less than two weeks earlier, the lower court overruled Pamela’s motion for 

reconsideration, R. 162, refused to continue the case, reaffirmed its refusal to permit further 

discovery, Tr. 165, and placed all further discovery in the hands of Mr. Koerber. R. 1713-14. 

After obtaining the bank documents that Floyd had obstructed access to, i.e., the documents 

showing the ~$2M transferred to Floyd’s and his sons referenced above, Pamela provided the 

documents to Mr. Koerber on June 26, 2012, and July 18, 2012, R. 1728, and repeatedly sought a 

meeting with him to no avail—Mr. Koerber refused to meet with Pamela’s counsel.  Despite 

repeated attempts, Pamela was unable to obtain a meeting with Mr. Koerber or to obtain any 

cooperation from him in obtaining additional documents to uncover the concealment and transfer 

of marital assets.   

On January 11, 2013, Pamela then filed numerous motions again seeking court assistance, 

including a Motion to Impose Constructive Trust, to Set Aside Transfers, and to Authorize Special 

Master to Marshal Assets, R. 1723-1726, Motion to Disqualify Expert, R. 1727-1729, and motions 

to compel execution of certain documents, for a Rule 34 inspection and appraisal, to sell the marital 

home, for additional litigation expenses, R. 1730-1739, and a Motion for Leave to File Third 

Amended Complaint and for Discovery. R. 1740-1755.  In its February 12, 2013 Order, the lower 

court essentially denied all substantive relief sought by Pamela (except requiring Floyd to execute 

documents so Pamela could obtain a small retirement account of approximately $6,000.00).   

On February 22, 2013, Pamela filed a Motion for Additional Time to Put on Proof, for 

Rehearing, and for Amendment of Order and Other Relief, which included a portion of the bank 

documents showing the transfer of marital assets from the marital businesses to Floyd’s sons. R. 

1763-2028.   



 

-16- 

Finally, Mr. Koerber agreed to meet with Pamela’s counsel on Saturday, March 16, 2013, 

in Hattiesburg, Mississippi.  Pamela’s counsel drove to Hattiesburg for the meeting and learned 

that Mr. Koerber had not, notwithstanding the effective transfer of the marital businesses to 

Floyd’s sons, to whom millions of dollars of martial assets had been transferred, reviewed a single 

W-2, 1099, or tax return from Mark or Marty Austin. R. 2247.  Accordingly, after Mr. Koerber 

produced a second set of preliminary reports on March 29, 2013, giving Pamela’s counsel a 9-day 

review period (which included Easter weekend), and effectively shortening the 45-day review 

period Pamela would have had if Mr. Koerber complied with the intent of the December 21, 2011 

Agreed Order, R. 261-265, to give counsel final reports 45 days before trial (paragraph 10 required 

the reports to be issued on May 1, 2012, which was more than 45 days before the initial trial date 

of June 18, 2012), Pamela filed a Motion for Continuance and Enlargement of Time. R. 2247-49. 

Pamela’s counsel had 23 subpoenas ad testificandum duces tecum issued on March 26, 

2013. R. 2029-2052, 2358-R. 2547.  Information and testimony was sought in those subpoenas 

from the various financial institutions handling the money flowing to and from the marital 

businesses, Regions Bank, R. 2415-2430, Commerce National Bank, R. 2484-2499, 

BancorpSouth, R. 2516-2531, Southbank, R. 2532-2547, and the investment accounts created by 

Floyd from marital assets at Edward Jones, including those accounts into which he had diverted 

marital assets to his sons. R.2500-2515.  Information and testimony was also sought in those 

subpoenas from the accountant for Big A Auto Sales, Inc. (Kellie Holder, R. 2471-2483), the law 

firm that prepared the irrevocable trust that Floyd transferred all of the property into in 2011 

(Phelps Dunbar, LLP, R. 2431-2441), and the attorney who had done most of the real property 

transactions (Donald Downs, R. 2460-2470).  Information and testimony was sought in those 

subpoenas from various persons believed to employees of the marital businesses, R. 2372-2391, 
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2400-2405, 2412-2414, to discover various assets believe to have been purchased by Floyd and 

his sons by using income from the marital businesses, R. 2358-2365, 2392-2396, the tax returns of 

Floyd’s sons, among other pertinent information, R. 2366-2371, 2406-2411, and additional real 

property that Floyd’s sons had purchased with marital income. R. 2029-2052.   

Floyd’s counsel again filed motions to quash, R. 2073-2103, R. 2255-2288, and wrote to 

several third parties asking them not to produce the documents until the court had ruled on the 

motions. R. 2306-2309. 

The lower court entered an order on April 19, 2013 (five days before trial was to 

recommence on April 24, 2013), overruling all of the relief sought by Pamela (except narrowly 

consolidating the separate case filed by Pamela, 2013-0141-02, regarding classification and 

valuation of assets) and quashing all 23 of Pamela’s subpoenas ad testificandum duces tecum (R. 

2372-R. 2547).   

After Pamela filed a Motion for Clarification, for Rule 52 Findings of Fact and Conclusions 

of Law, for Rule 54(b) Judgment, for Report from the Special Master and for 

Reconsideration/Rehearing on April 19, 2013, R. 2293-R. 2357, the lower court conducted a 

hearing on April 23, 2013, Tr. 943-1094, after which it changed its ruling as to witnesses being 

subpoenaed to provide testimony as of the classification and valuation of assets as of the date of 

the temporary decree only, Tr. 964, but again dismissed Pamela’s pleas for assistance: 

. . .and the court instructed us, you know, we were putting a lot of faith in Mr. 
Koerber. He was going to have to trace where this money came from and where it 
went. We don't have any of those documents post June or July when their 
production came because all of those subpoenas were quashed. We had subpoenas 
duces tecums and subpoenas ad testificandum duces tecum. Now, with respect to 
those entities, we were simply seeking updates to bring us up to date. Nothing new 
in that. All of those attachments to all of those subpoenas are essentially the same 
or very -- or substantively similar to the attachments to the March 2012 subpoenas 
which this court enforced. They were done in consultation with Mr. Jones. I wanted 
to make sure I wasn't asking for too much or too little.  
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Now, these documents -- and Mr. Koerber has submitted a -- what he's calling a 
forensic analysis. And I'm sure the court has probably had a chance to look at it. It's 
simply just a transference of data from bank statements. Some of the bank 
statements, they consist solely of electronic transfers. You can't tell what is being 
done with the money. There is a deposit in and then these transfers. It's transferring 
that information from those bank statements to a report form. It doesn't tell us where 
the money came from, where it went, what purpose it was spent for. It's not a fraud 
and forensic analysis. And I submit once we provided to him in July of 2012 those 
bank statements that showed approximately $2 million going to Mark and Marty 
Austin, and that would include the Big A Auto Sales as well, that he had a duty to 
perform that fraud and forensic analysis he agreed to do under the agreed order. He 
has not done it. 
 ***  
He couldn't possibly have finished his work when he doesn't have -- and I only have 
a partial 2011 tax return here, your Honor, which I got this morning at about 9:04 
a.m. Now, these -- and Mrs. Brooks, on Page 139 of that transcript, said that the 
2011 taxes will be produced, all of the documents the court has requested are 
reasonable will be produced as soon as possible. This was done 10 of 2012, and 
that wasn't produced.  
Now, as an example of what the court quashed with respect -- this is an update from 
Edward Jones. And these documents were produced before the court's order was 
filed. There's been dispute as to whether they should be quashed and destroyed and 
all of that. Some of these accounts, there's one account balance in here of like 400 
and some-odd thousand dollars. There's been money going in and out of these 
accounts. These are part of the documents. This is the update Edward Jones that the 
court quashed. Mr. Koerber got these last week, and I don't know if he's looked at 
them or not. There would be similar updates to these accounts. Commerce National 
Bank, SouthBank in particular, BancorpSouth where that two -- roughly 2 million 
we can show. And we are talking about hundred thousand dollar cash deposits. You 
know, $80,000 or $50,000 cash withdrawals that we have no clue. And these are 
just Mr. Koerber from his report as to where the money came from and where it 
went.  
So we subpoenaed Mark and Marty Austin. On Page 54 of Mr. Floyd Austin's 
December 17th -- excuse me -- December 18th of 2007 deposition, Mark Shelton 
questioned him about Marty Austin joining the business, whether he worked for the 
business, and he said no. And then he went on to say he was going to be coming 
into business. What is his salary going to be? $42,000 a year. Not multiples of 
millions. So we subpoenaed Mark and Marty Austin and their tax returns because 
we need to see. Okay, what did he claim on his tax returns? We have no clue. Mr. 
Koerber has no clue. I mean, he either claimed it or he didn't. If he's getting a million 
a year in salary, then we've got an issue of excessive compensation here. We are 
trying simply to trace the money pursuant to the court's directions on June 22nd of 
2012.  



 

-19- 

There wasn't anything new in those subpoenas. There were some new people 
because of what we found out. There were four subpoenas duces tecums issued. 
Two went to Mississippi entities: The Department of Revenue for titles and to the 
Commission on Wildlife because there are several boats out there that we have been 
trying to find. Two of the subpoenas went to two banks: Hardin County Bank in 
Tennessee and Wayne County Bank in Tennessee. Those were issued as a result of 
those documents produced after the June trial which showed these $24,000 checks 
being issued to Mark and Marty Austin. I personally went up there and went to the 
courts and had them counter issued and served. I also went to the clerks' office, and 
we have today three deeds showing property that Mark and Marty Austin have 
bought from who? One of Floyd's friends, Eugene King. Where did those checks 
come from? Out of one of those bank accounts, the Commerce National Bank 
account. They are writing checks out of this money which we contend are marital 
assets.  
All we are trying to do is show the court where the money has been. We have fought 
tooth and nail to get these documents. We tried to get depos. I'm not going to 
reargue the past. These documents that we asked for court today are important for 
the court to see where this money -- I mean, we've got a big marital machine, and 
if that marital machine keeps churning out money, then the court is entitled to look 
at it and make a decision as to whether it's marital or nonmarital. We don't know, I 
mean, as of today because the subpoenas were quashed.  

Tr. 947-951 (Excerpt of argument of Pamela’s counsel). 

Trial recommenced the next day, April 24, 2013, during which time Mr. Koerber admitted 

that he had not conducted a fraud analysis because he did not see any evidence of criminal fraud. 

Tr. 1022, ll. 3-7.  After confirming Mr. Koerber’s failure to conduct a civil fraud analysis, Tr. 

1033-1036, Pamela’s counsel began making an ore tenus motion to continue the matter but was 

cut off by the lower court before he could make his request for discovery, and then threatened to 

be “excluded” from the case by the lower court. Tr. 1035, l. 15-Tr. 1036, l. 22.   

After trial continued on April 25-26, 2013, and again on May 14-15, 2013, the lower court 

permitted Pamela to call Mr. Danny Miller, a former employee of Floyd’s at Big A Auto Sales, 

Inc. on May 20, 2013.  Mr. Miller’s testimony demonstrated a sliver of the fraud and concealment 

of information and assets by Floyd, one of the precise reasons Pamela fought so long and so hard 

for source documents: 
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Q. Could you give the court a little bit of information about your background, your 
professional career? 
A. I was in civil engineering and a land surveying intern for over 30 years. During 
that period of time, I obtained my auto dealer license in the mid 1980's.  I am a 
military veteran, being honorably discharged in 1974. 
Q. Did you work in the last few years at Big A Auto Sales, Inc.? 
A. I did. 
Q. When did you start there? 
A. On a part-time basis in -- around June 2007. And full time or more time in 
January 2008, when the location of the lot moved. 
Q. Had you worked at that same lot before then? 
A. I did. I worked for a prior owner of that lot who deceased after I had left. But I 
worked for him a little over three years, Mr. Aaron Forsythe. 
Q. How long did you work at Big A; what was your last month there? 
A. May of 2012. 
Q. Okay. Mr. Miller, let me hand you what's been marked for identification 
purposes Exhibit 145. 
A. I recognize this exhibit. 
Q. Is that a document that you prepared within the course and scope of your work 
at Big A Auto Sales? 
A. It is. 

Tr. 1585, l. 20-1586, l. 18. 

Q. But just to be clear, let me ask this question because I have got the 2011 tax 
returns in evidence here as Exhibit 98 showing gross receipts of $704,408.  And 
this document that I have that you prepared shows a million seventy-one. Is that the 
amount that the auto sales actually received, a million seventy-one for that year? 
A. A million seventy-one, seven hundred and seventy dollars is a total of the down 
payment and trade-ins, plus the payments on accounts, yes. 
Q. And at the end of the year, they would have been carrying an AR for 2011, an 
accounts receivable of how much? 
A. Approximately $783,000. 
Q. Okay. Let's move on. Let me ask you a couple quick questions here about gold 
purchased at Big A Auto Sales while you were working there. First of all, was there 
any gold purchased at Big A Auto Sales while you worked there? 
A. There was. 
Q. And who purchased that gold? 
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A. Mr. Floyd Austin. 
Q. Did you, on occasion, purchase it on his behalf? 
A. I did. 
Q. And what's the largest amount that you can remember purchasing during the 
time that you worked there? 
A. I would say approximately $30,000. 
Q. And do you have, based on -- was there more than one time that you purchased 
gold for Mr. Austin? 
A. Yes. 
Q. Who else purchased gold for Mr. Austin there? 
A. Mr. Austin primarily purchased. I verified the amount and the type gold it was 
by carat. 
Q. Okay. How much gold, to your knowledge, did Mr. Austin purchase during the 
time that you were working there? 
A. I would say a few hundred thousand. 
Q. Okay. And do you know what Mr. Austin did with the gold after he purchased 
it? 
A. When I was in his office with him, he would put it in his safe. 
Q. Was there anything in whatever the gold was in indicating how much it was 
purchased for? 
A. I always wrote on the bag the initials of who it was bought from and the amount 
given for it and a date. 

Tr. 1593, l. 26-1594, l. 14. 

 This was a lengthy, complex case involving numerous marital businesses that collectively 

grossed over one hundred million dollars, i.e., a document-intensive case.  Although document 

intensive, Floyd remained in control of the marital businesses, the income there from, and all of 

the documents and associated employees, accountants, etc. who could readily produce the 

documents.  Pamela’s counsel could have obtained copies of the documents from the sources via 

the Touhy requests, reviewed documents on location and had them sent to an agreed “copy shop” 

or at any location Floyd would have agreed to produce the documents.   
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The lower court was made aware, time after time, that Floyd was not producing documents 

and that Floyd was hiding assets.  The lower court’s rulings and refusal to cause Floyd to produce 

the necessary information so 30(b)(6) depositions could be conducted and the actual facts could 

be presented at trial, was an abuse of discretion.  The lower court’s rulings that denied Pamela the 

opportunity to present other valuation experts, after she repeatedly sought to terminate Mr. Koerber 

for numerous substantive reasons, was an abuse of discretion.  The lower court’s failure to act, 

time and time again, including no meaningful action when it learned that documents had not been 

produced by banks because Floyd’s counsel incorrectly told them that the subpoenas had been 

quashed, which Floyd’s counsel initially denied in court, documents that ultimately revealed the 

$2M plus transferred to Floyd and his sons, among other things, coupled with the foregoing, 

effectively denied Pamela due process of law and a fair trial, and ultimately permitted Floyd to 

subvert the truth, effectively robbing the court itself of the truth, which is the point of any trial—

to ferret out the truth: 

 “A trial is a proceeding designed to be a search for the truth.” Sims v. ANR 
Freight System, Inc., 77 F.3d 846, 849 (5th Cir.1996).  When a party attempts to 
thwart such a search, the courts are obligated to ensure that such efforts are not only 
cut short, but that the penalty will be sufficiently severe to dissuade others from 
following suit.  For these reasons set out above, this Court finds that dismissal with 
prejudice is the only penalty that will accomplish that purpose on the facts as 
presented. 

Jones v. Jones, 995 So.2d 706, 711-712 (Miss. 2008) (emphasis supplied).  With the utmost 

respect, the lower court’s rulings were arbitrary and capricious, see Wright v. Rub-a-Dub Car 

Wash, Inc., 740 So.2d 891, 895, ¶11 (Miss. 1999), Uglem v. Uglem, 831 So.2d 1175, 1177, ¶7 

(Miss. App. 2002), compare Apperson v. White, 950 So.2d 1113, 1119, ¶17 (Miss. App. 2007), 

and effectively denied Pamela the fair trial she is guaranteed under the due process clause of the 

Mississippi Constitution.  Here, Pamela does not know how many millions of dollars have been 
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stashed away by Floyd—she will never know if this Court does not award meaningful relief, 

including remand to obtain the information Floyd should produce at his sole cost, this time under 

the control of a Special Master with powers to marshal assets, control the various businesses, and 

require production of the documents so the truth may be ferreted out and ruled upon.  

CONCLUSION 

 The Court should reverse and render as to the ~$2M in marital waste committed by Floyd, 

and reverse and remand to allow Pamela to obtain the information requested on multiple occasions 

at Floyd’s expense, including her attorney’s fees and expert fees on remand by way of a pendente 

lite award.   

Respectfully submitted, this the 7th day of September, 2016. 
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