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REQUEST FOR ORAL ARGUMENT 

 This is a complex case involving martial businesses that grossed over $100M during the 

parties’ marriage through governmental food service contracts.  Counsel respectfully suggests that 

oral argument will be helpful. 

STATEMENT OF THE ISSUES 

I. Whether the lower court properly included three pieces of property as marital 
property even though they were purchased shortly after entry of the Temporary Order. 

II. Whether, after thoroughly analyzing all of the relevant facts and law, the lower 
court properly selected the date of the Temporary Order as the line of demarcation for classifying, 
valuing, and dividing marital assets. 

III. Whether the lower court was well within its authority to award suit money to 
Pamela especially considering the financial disparity of the parties. 

IV. Whether Floyd’s argument that Pamela should have been responsible for expenses 
on the property after the Temporary Order is inconsistent with the law and the facts. 

V. Whether the lower court property recognized the parties’ equitable division of 
personal property by awarding each party the personal property in his or her possession. 

VI. Whether the lower court properly analyzed all of the Ferguson factors before 
determining to equally divide the marital assets of a 16-year marriage. 

VII. Floyd failed to cite any authority for his assertion that the lower court erred by not 
requiring a sale of the real property. 

VIII. Whether the lower court erred by failing to award Pamela an equitable portion of 
the earnings of the marital businesses during the pendency of the proceeding, more than $2M of 
which were transferred by Floyd to his adult sons by a former marriage, i.e, wasted. 

IX. Whether the lower court denied Pamela basic due process rights and denied her 
right to a fair trial. 

STATEMENT OF THE CASE 

Floyd B. Austin and Pamela K. Austin (formerly Eaton) married on November 25, 1995, 

and separated on or about June 20, 2007.  The parties had no biological children together, but both 

had children from former marriages.   
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During their marriage, the parties started and operated marital businesses that produced 

well over $100 million dollars in gross revenue.  The principal businesses were AA Food Services, 

Inc., Austin & Associates, Inc., and PKA Services, Inc.  These business provided food services at 

military installations across the United States and the globe.   

AA Food Services, Inc. is a Mississippi corporation formed by Floyd and Pamela (both as 

incorporators) on June 14, 2002. TE5, R.66-68.  From its formation until the 2010 annual report, 

Floyd served as the president of AA Food Services, Inc., and Pamela served as its Vice-President, 

Secretary, and Treasurer. TE5, R.66-76.  Beginning with the 2010 annual report, after the lower court 

permitted Floyd to transfer the marital business to his sons without consideration, Floyd served as the 

president of AA Food Services, Inc., and Marty Austin (Floyd’s son) served as its Vice-President, 

Secretary, and Treasurer. TE5, R.77.   

Austin & Associates, Inc., was a Georgia corporation formed on March 7, 2005.  TE6, R.95.  

Floyd served as the only officer of record for Austin & Associates, Inc. TE6.  Austin & Associates, 

Inc. served as the 8A company (providing Floyd and Pamela with the benefit of his disability when 

bidding on contracts), and won and performed contracts at Keesler AFB, MS for $29,250,000 for 

2/1/99-9/30/02 (winning the prestigious Hennessy Award twice for Best in Command), TE7, R.124, 

$40,000,000 for 10/1/02-9/30/07 (winning the prestigious Hennessy Award in 2004 for Best in the 

Air Force) TE7, R.125, Tyndale AFB, Florida for $6,000,000 for 6/1/05-9/30/09, TE7, R.126, Dover 

AFD, Delaware, for $6,000,000 for 10/1/04-9/30/09, TE7, R.127, and Naval Station, Ingleside, Texas, 

for $2,742,798.69 for 4/1/06-9/30/10, TE7, R.128. 

As of May 25, 2007, Floyd had $853,221.50 in an investment account at Edward Jones. TE14, 

R.589.  On June 14, 2007, 6 days before the parties’ separation, Floyd withdrew $555,507.96 from 

the account. TE14, R619.  Floyd also had a simplified employee pension account at Edward Jones 
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valued at $60,520.89 as of June 29, 2007.  Several financial statements were eventually produced by 

various banks on which Floyd indicated his net worth at various times, but on the one closest to the 

time of separation, October 29, 2007, Floyd indicated his net worth was $3,751,247 and his annual 

salary was $1,000,000. TE87, R3772.   

Between the parties’ marital businesses, Floyd’s alleged partner (mentor in the 8A 

program), Mark Hurst, and businesses started in Floyd’s sons’ names after the divorce proceeding 

(the lower court permitted Floyd, during the pendency of the proceeding to transfer all of the 

marital businesses to his sons and his sons’ companies, without consideration), there was a total 

of 17 entities: 
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Pamela’s and Floyd’s personal tax returns from 1997-2011 are summarized as follows: 

 

 

 

 

 

 

 

 

 

 

 

STANDARD OF REVIEW 

Except for questions of law subject to de novo review, the limited abuse of discretion 

standard governs review of the Chancery Court’s findings. McNeil v. Hester, 753 So. 2d 1057, 

1063 (Miss. 2000) (findings of a chancellor will not be disturbed “unless the chancellor was 

manifestly wrong, clearly erroneous, or applied the wrong legal standard”). 

SUMMARY OF THE ARGUMENT 

Floyd’s complaints principally lie around the line of demarcation chosen by the lower 

court, an issue that is within the court’s discretion, which it did not abuse in this case.  Floyd’s 

make two logically inconsistent arguments, arguing on the one hand that Pamela should be 

responsible for debts and expenses after the line of demarcation, even though Floyd had full and 

absolute control of all of the marital businesses and income-producing properties after the line of 

Year
Gross Income 
(1040 Line 22)

Adjusted Gross 
Income (1040 

Line 32)
1997 54,244.00 51,068.00
1998 51,378.00 48,834.00
1999 83,647.00 59,630.00
2000 97,975.00 76,840.00
2001 113,005.00 106,705.00
2002 363,887.00 339,182.00
2003 843,529.00 839,114.00
2004 895,808.00 895,630.00
2005 1,314,504.00 1,291,181.00
2006 1,358,885.00 1,321,579.00
2007 1,599,402.00 1,549,949.00
2008 2,582,062.00 2,514,323.00
2009 2,292,044.00 2,275,213.00
2010 1,023,802.00 1,018,928.00
2011 ??????????? ???????????

Form 1040

Form 1040 COMMENTS HERE REDACTED ON ORIGINAL TRIAL EXHIBIT 17, R878
Form 1040 COMMENTS HERE REDACTED ON ORIGINAL TRIAL EXHIBIT 17, R878
No return produced

Floyd and Pamela Austin Personal Income Tax Returns (see also separate chart for business entities)

Form 1040
Form 1040
Form 1040 COMMENTS HERE REDACTED ON ORIGINAL TRIAL EXHIBIT 17, R878
Form 1040 COMMENTS HERE REDACTED ON ORIGINAL TRIAL EXHIBIT 17, R878

Reference

Form 1040X lines 3A/3C and 5A/5C 
Form 1040
Form 1040

Form 1040
Form 1040
Form 1040
Form 1040

$50,000.00
$300,000.00
$550,000.00
$800,000.00

$1,050,000.00
$1,300,000.00
$1,550,000.00
$1,800,000.00
$2,050,000.00
$2,300,000.00
$2,550,000.00
$2,800,000.00

GROSS INCOME

$50,000.00
$300,000.00
$550,000.00
$800,000.00

$1,050,000.00
$1,300,000.00
$1,550,000.00
$1,800,000.00
$2,050,000.00
$2,300,000.00
$2,550,000.00
$2,800,000.00

ADJUSTED GROSS INCOME
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demarcation.  The lower court resolved the personal property simply—each party keeps what they 

had in their possession.  The lower court also acted well within its authority, particularly given the 

gross disparities in income, by awarding Pamela suit money. Finally, Floyd’s complaint about the 

lower court’s classification of the three pieces of property that he purchased with marital assets 

shortly after purchasing the car lot with another ½ million+ in marital assets is without foundation. 

Pamela’s complaints are two:  not considering the actual money received by Floyd during 

the pendency of the divorce that he transferred to his sons, i.e., $2M in marital waste, and unfairly 

limiting her in her effort to obtain meaningful discovery and a fair trial in light of Floyd’s duplicity. 

ARGUMENT 

ARGUMENT:  PAMELA’S REPLY TO FLOYD’S BRIEF 

I.   The lower court properly included three pieces of property as marital property even 
though they were purchased shortly after entry of the Temporary Order. 

The lower court chose to use October 9, 2007, the date of the entry of the Temporary Order, 

as the “line of demarcation” for the determination of marital and non-marital property. On June 

14, 2007, Floyd withdrew $555,507.96 from a marital retirement account to purchase Big A Auto 

Sales, Inc., an automobile dealership in Corinth, Mississippi. R.2642. On November 27, 2007, and 

on December 13, 2007, Floyd purchased three other pieces of property that the court determined, 

and Floyd admitted, were to be used as part of the Big A automobile dealership in Corinth.  

Floyd does not dispute that the lower court properly found that Big A was a marital asset.   

The lower court correctly reasoned in his Opinion that since these three pieces of property were 

purchased so close in time to the purchase of Big A Auto Sales, Inc., they should be included as 

marital property:  

¶119. Of the above-listed real property, tracts (h) (i) and (k) were acquired after 
October 9, 2007.  Nevertheless, because the tracts were acquired by Floyd to be 
used in Big A and were acquired in close proximity to the acquisition of Big A, 
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which the Court has found to be a marital asset, the Court considers them to be 
marital property. R.2661. 

It should be noted that the lower court did not include the full value of these three pieces 

of property as a marital asset, nor did it use any increase in the value of the property after its 

purchase, but it only used the amount of money Floyd paid down on these properties at the time 

he purchased them only a few weeks after he purchased Big A. It was obvious to the lower court 

that Floyd used marital assets to purchase these properties.  

It is well known in Mississippi law that if you use marital assets to purchase property after 

the line of demarcation, that asset purchased will be considered marital. As was stated in Godwin 

v. Godwin, 758 So. 2d 384, 386 (Miss. 1999): 

 Assets acquired after an order for separate maintenance should be considered the 
separate property of the parties, absent a showing of either (1) contribution to the 
acquisition of the asset by the other spouse as contemplated in our decisions in 
Ferguson v. Ferguson, 639 So.2d 921, 928-29 (Miss.1994), and Magee v. Magee, 
661 So.2d 1117, 1123 (Miss.1995) or, (2) acquisition of the asset through the use 
of marital property.   

Godwin at 386.   
 

Here, all of the parties’ wealth came from the marital businesses. Since all the money that 

Floyd could have used to purchase this property (only a few weeks after the Temporary Order was 

entered) was from money he acquired during the marriage, it stands to reason that the lower court 

recognized that Floyd used marital money to purchase these three pieces of property and 

accordingly included their value, at that time, as a marital asset.  

The lower court looked to the substance of when and how these properties were acquired 

and logically found them to be marital.  Floyd obviously used marital funds to purchase these 

assets and the Court properly exercised its discretion to determine these three properties to be 

marital.   



 

-11- 

It was within the lower court’s discretion to classify these three properties (used as part of 

Big A) as marital, coming on the heels of Floyd’s purchase of Big A with over $550,000 of marital 

money.  Under Mississippi law, the entry of a temporary order may end marital property 

accumulation as of the date of the order. MISSISSIPPI FAMILY LAW, DEBORAH H. BELL, p. 163, 

§6.07[4][a] (2D ED., 2011). Under controlling case law, the temporary order “creates a point of 

demarcation with respect to the parties and their estates”.  Godwin v. Godwin, 758 So.2d 384, 386 

(Miss. l999); Pittman v. Pittman, 791 So.2d 857, 863-64 (Miss. Ct. App. 2001); Fogarty v. 

Fogarty, 922 So.2d 836, 839 (Miss. Ct. App. 2006).  The demarcation rule “applies ‘only to value 

newly created after a support order, such as earned income’”. BELL, p.136, §6.02[3][b].  

Conversely, if income earned before entry of the temporary order is utilized to acquire an asset, 

the asset is marital in nature.  Godwin, 758 So.2d at 386-87; Pittman, 791 So.2d at 863. The lower 

court recognized that Floyd had to have used the income he had prior to the Temporary Order to 

make the initial payments on this property, and the court only included that value in its list of 

marital property.  

II.   After thoroughly analyzing all of the relevant facts and law, the lower court properly 
selected the date of the Temporary Order as the line of demarcation for classifying, valuing, 
and dividing marital assets. 

Floyd faults the lower court for using the date of the Temporary Order instead of the date of 

the divorce for a line of demarcation.  The Court carefully and maturely compared the two dates 

before deciding to use the date of the Temporary Order as the line of demarcation.  No one can 

read the lower court’s analysis in paragraphs 43-50 of the Court’s Opinion and not be convinced 

that the Court considered all the various factors as to which date to pick. The Court carefully 

considered Floyd’s argument that the business value had declined since the entry of the Temporary 

Order.  
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46. Because the value of the businesses declined from the date of the Temporary 
Order, Floyd would contend that the line of demarcation in valuing the businesses 
should be the date of the divorce.  The Court disagrees. R.2638. 

49. Although there was no proof that Floyd attempted to sabotage the businesses, 
insufficient proof was offered to the Court to clearly demonstrate the cause for the 
decrease in value of the businesses.   Accordingly, the Court rejects Floyd's 
contention that the date of the divorce should be the line of demarcation. R.2639. 

50.  The Court is also aware of the admonition in Cuccia v. Cuccia, 90 So.3d at 
1233, that the trial court must set out the specific date used as the line of 
demarcation. The Court elects to use October 9, 2007, the date of the Temporary 
Order, as the line of demarcation. R.2639. 

The Court considered the fact that the decline in the value of the marital assets could have 

come from the fact that after the entry of the Temporary Order and before the divorce, Floyd 

transferred significant marital assets to his two boys, one of whom the Court determined to be too 

incompetent to testify. For example, at some time after the entry of the Temporary Order, Floyd 

kept 2% of Big A and gave the rest of it to his two boys.  As the Court found, Floyd failed to put 

on sufficient proof as to what was the cause of the decline of the business, and the Court chose, 

within its proper discretion, to find that the date of the Temporary Order was the better date for a 

line of demarcation.  Floyd also divested himself of the other real property by setting up a trust. 

Floyd positively caused the value of his business interests to go down in value.   

Under these circumstances, the lower court recognized that a value of the businesses at the 

time of the divorce, almost 5 years after the separation, would not be an accurate figure on which 

the court could rely. To the contrary, the values of marital assets at the time of the separation were 

much more clear and discoverable. In making its determination that the date of the Temporary 

Order should be the line of demarcation, the Court considered the case of Collins v. Collins, 112 

So. 2d 428, 432 (Miss. 2013), in its determination of which line of demarcation to use: 

 45. Most recently the Mississippi Supreme Court decided Collins v. Collins, No. 
2010-CT-01901-SCT (05/09/2013) declaring 
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11. A temporary order may be considered by the lower court to be a line of 
demarcation between marital and separate property, Cuccia v. Cuccia, 90 
So.3d1228, 1233 (¶8) (Miss. 2012); see also Wheat v. Wheat, 37 So.3d 632, 
637-38(6-18)(Miss. 2010) (recognizing, in dicta, that a temporary support 
order can indicate the demarcation point), but we have never held that it 
must.However, in Pittman v. Pittman, 791 So.2d 857 (Miss. Ct. App. 2001), 
the Mississippi Court of Appeals held, "(T]he temporary support order 
serves the same purposes as a separate maintenance order and that property 
accumulated thereafter is separate property." Id. at 864 (19). In so writing, 
the Pittman Court created the impression that Mississippi now has 
established a rule that temporary orders always and in every case provide 
the mark of demarcation.  Temporary support orders vary. They may 
include issues such as which spouse controls the marital home, automobiles, 
and bank accounts, or they may simply, as in the case sub judice, provide 
only for temporary custody and support of a minor child. Because of the 
degree of variance in temporary orders and the particularities of every 
marital dissolution, we reaffirm our holding in Lowery and hold that it is 
necessary that a lower court maintain discretion to decide in each instance 
whether a temporary order is the proper line of demarcation. To the extent 
that the Pittman opinion can be read to create a rule that a temporary support 
order necessarily and always indicates the point of demarcation, we 
overrule it. Collins at 432. R.2637-2638. 

The lower court’s decision to use the Temporary Order as the line of demarcation for the 

division of marital assets was well reasoned and should be affirmed. 

III.   The lower court was well within its authority to award suit money to Pamela 
especially considering the financial disparity of the parties. 

Soon after Pamela’s attorneys entered the litigation, in October or November of 2011, they 

asked for the court to provide suit money and advance attorney fees since Floyd had complete 

control of all the marital/business income and liquid assets of the marriage, and Floyd was 

$100,000 behind on temporary support.  The court advanced Pamela $10,000 on March 30, 2001, 

and $25,000 on July 17, 2012.  

  Professor bell cites in her book, Section 10.01 that “Courts have authority to award 

attorneys’ fees pending litigation. The Mississippi Supreme Court held in 1893, that counsel fees 

pending divorce should be awarded based on the “necessity of the case” and the reasonable cost 



 

-14- 

of conducting the case.  The court also suggested that fees could be awarded periodically as the 

litigation progresses, rather than making an initial award based on conjecture about the cost of 

suit.” Bell, Section 10.01, citing Anderson v. Anderson, 162 So.2d 853 (Miss. 1956).  At the time 

the Court awarded Pamela attorney fees pending litigation, she had no liquid assets. 

Lower courts have broad discretion as to whether to award attorney fees and will 
only be reversed unless the decision was manifest error.  Bell, Section 10.01[1] and 
Holloway v. Holloway, 865 So.2d 382, 383 (Miss. Ct. App. 2003).  

The Court is also authorized to award such fees considering the financial disparity of the parties:   

“Each case varies, depending on the requesting party’s income and assets, the 
amount of fees, and the relative financial disparity between the parties.”  Bell at 
Section 10.01[3].  

Three weeks after the entry of the Temporary Order, Floyd stated in a financial statement, 

dated October 29, 2007, to BancorpSouth that he had salary income of $1,000,000.00. TE87, 

R.3772. In that same financial statement, Floyd also reported he had net assets of $3,890,000 and 

a net worth of $3,751,247. TE87, R.3772. Pamela had only a partial interest in some real estate 

which was not liquid. In awarding these attorney fees to Pamela, the court recognized the 

unfairness of the parties’ relative financial positions.  

The amount of money advanced by the court was relatively small considering that expert 

Mr. Koerber’s fee alone amounted to over $180,000. R2647 The court was well within its power 

and discretion to advance these funds to Pamela for her use in the litigation. Perhaps the court also 

considered how much marital income Floyd must have used to pay his attorneys and figured that 

what was good for one was good for the other. 

IV.   Floyd’s argument that Pamela should have been responsible for expenses on the 
property after the Temporary Order is inconsistent with the law and the facts. 

Floyd argues that Pamela should be responsible for debts and expenses paid by him after 

the entry of the Temporary Order. Floyd, however, argued earlier in his brief that any income he 
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earned after the entry of the Temporary Order is non-marital income.  Floyd’s argument here is 

wholly inconsistent with his earlier argument that income earned after the entry of the Temporary 

Order is non-marital, i.e., that expenses and debts paid are somehow chargeable to Pamela.  In its 

Final Opinion, the Court recognized that Floyd had debts to pay. In Paragraph 125, the Court stated 

that the value of the marital property was $2,465,264 (this was later adjusted to $2,325,995.00), 

and this figure considers the marital debt. What Floyd misses is that Floyd paid all these expenses 

with money he earned from the marital assets and the marital businesses. Floyd cannot have it both 

ways. If the court had chosen to use the divorce date as the date of the line of demarcation, then 

the court could have included all of those expenses. Since the court chose the date of the Temporary 

Order, it could not logically have included any expenses incurred after that date and required 

Pamela to pay while at the same time denying an equal share of the income generated by the marital 

businesses with which to pay these expenses. 

V.  The lower court recognized the parties’ equitable division of personal property by 
awarding each party the personal property in his or her possession. 

Pamela did receive the bulk of the personal property in the home, and Floyd laments he 

received very little.  What Floyd fails to tell this Court is that he removed and kept (and was 

awarded) a large number of very expensive items from the home. The Court found: 

 “16. Following the separation, Floyd took some unilateral actions.  He removed a 
Kubota tractor, a finishing mower, a four-wheeler, weed eater, blower, shop vacs, 
air compressor, tools, bush hog, grader blade, box blade, disk, tiller, hoses, and 
zero-turn mower from the home.” R.2629. 

While there was no proof as to how much personal property Pamela received, the lower 

court reasoned that Floyd got at least as much property in value as did Pamela. The Court did not 

abuse its discretion in finding that the parties had equitably divided all the personal property with 

Pamela receiving most of the home personal property and Floyd receiving all the expensive 
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equipment that went with maintaining the property.  It might be noted that Pamela was roundly 

criticized by Floyd for not maintaining the property, yet he took all the equipment one would use 

to maintain the property.  There is more than sufficient support in the record for finding that the 

division of personal property was equitable. 

VI.   The lower court carefully analyzed all of the Ferguson factors before determining to 
equally divide the marital assets of a 16-year marriage.  

Floyd suggests that the lower court was in error in dividing the marital estate in half. The 

Court carefully analyzed the Ferguson factors prior to determining that the marital estate should 

be divided equally. The Court also recognized that it did not have to divide the assets equally.  In 

Paragraph 39 of the Opinion, the court held:  

 39. After classifying and valuing the assets, the Court must then divide the marital 
property between the parties. The Court's division of property must be made with 
reference to a specific list of factors. Equitable distribution does not mean equal 
distribution, or in the words of Carter v. Carter, 98 So.3d 1109 (Miss. Ct. App. 
2012), "as long as Ferguson is properly applied, equitable division may indeed be 
lopsided."R.2635. 

The lower court did properly and in great detail analyze all the various factors required 

before applying the Ferguson factors to the actual division of the property. R.2634-2655. The 

lower court did go through each of the Ferguson factors R.2655-2662, and the lower court further 

reviewed the effect of awarding Pamela no alimony before arriving at his opinion that equity 

required a 50% division of the marital assets: 

125. The total value of the marital property subject to equitable division is 
$2,465,264.00. The Court concludes, having considered the Ferguson factors, that 
the division should be equal. Stated differently, Pamela should receive 
$1,232,632.00 and Floyd should receive the listed assets. R.2662-2663. 

The lower court considered Pamela’s contribution to this marriage, among other factors, as 

meriting a 50/50 split:  
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101. The Court has already addressed this factor to some extent. Floyd already had 
a food business when the parties married. He was able to use his knowledge of the 
food business and his disability to cause that business to grow. Nevertheless, 
Pamela clearly was with him to support him every step of the way. As a marital 
partner she contributed. As stated in Hemsley v. Hemsley, 639 So.2d 909, 915 
(Miss. 1994), "the contributions of the marital partners, whether economic, 
domestic or otherwise are of equal value."R.2656. 

VII.   Floyd failed to cite any authority for his assertion that the lower court erred by not 
requiring a sale of the real property. 

Here, Floyd argues only that the Court should not have awarded Appellee 50% of the 

appraised value of the marital assets but instead should have ordered the property sold.  However, 

the Appellant fails to cite any authority for this alleged error on the part of the lower court.  In the 

case of Fisher v. Mississippi Department of Employment, 176 So. 3d 141, 143 (Miss. Ct. App. 

2015), the court stated:  

¶ 8. Fisher cites no legal authority in the letter brief he submitted to this Court. “The 
Mississippi Supreme Court has held that it is the duty of the appellant to provide 
authority in support of an assignment of error.” Young v. State, 919 So.2d 1047, 
1049 (¶ 5) (Miss. Ct. App. 2005) (citation omitted). “Failure to cite legal authority 
in support of an issue is a procedural bar on appeal.” Id. Notwithstanding the 
procedural bar, we find Fisher's argument is without merit. Fisher at 143.  

Despite Floyd’s contentions, and his failure to cite authority, there is ample authority for 

a lower court to use appraised values of property in the lower court’s division of the property.  

The lower court was warranted in accepting appraisals of wife's furs and jewelry as submitted by 

husband in divorce action, of which eleven of the twenty-five appraisals were made anywhere 

from ten to nineteen years before trial, to balance out wife's claim, that the jewelry appraisals 

were inflated, against husband's claim that the appraisal of one of his properties was too high. 

Bresnahan v. Bresnahan, 818 So. 2d 1113, 1120 (Miss. 2002). 
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ARGUMENT:  PAMELA’S BRIEF 

VIII.   The lower court erred by failing to award Pamela an equitable portion of the earnings 
of the marital businesses during the pendency of the proceeding, more than $2M of which 
were transferred by Floyd to his adult sons by a former marriage, i.e, wasted. 

The lower court held that it could not include the value of the executory contracts in 

determining the marital assets. R2624 at ¶¶91-99.  Although the lower court’s lengthy discussion 

of this Court’s precedents (and lengthy quotation of Mr. Koerber) are correct statements as to what 

those cases hold, the lower court’s reasoning did not give sufficient weight to important facts or 

the ultimate issue—waste by Floyd by transferring more than $2M to his adult sons to purportedly 

run the business (although the lower court found one of his sons incompetent to testify and Floyd 

himself testified that they worked at the car lot when they were not “fishing”).  First, there is no 

dispute whatsoever that AA Food Services, Inc. and Austin & Associates, Inc. were marital assets 

created during the marriage.  Although “executory” in the sense that terms of performance were 

left on the contracts, the contracts were awarded during the marriage to marital businesses. 

Second, the contracts won and performed by Austin & Associates, Inc. ranged from Keesler 

AFB, MS for $29,250,000 for 2/1/99-9/30/02 (winning the prestigious Hennessy Award twice for 

Best in Command), TE7, R.124, $40,000,000 for 10/1/02-9/30/07 (winning the prestigious Hennessy 

Award in 2004 for Best in the Air Force) TE7, R.125, to Tyndale AFB, Florida for $6,000,000 for 

6/1/05-9/30/09, TE7, R.125, to Dover AFD, Delaware, for $6,000,000 for 10/1/04-9/30/09, TE7, 

R.126, and to Naval Station, Ingleside, Texas, for $2,742,798.69 for 4/1/06-9/30/10, TE7, R.127,  

among others.   

Third, Floyd testified that he could recall not a single time during the operation of the food 

services business that one of the governmental contracts had not been extended, and once when a 
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contract was cancelled (pursuant to a bid protest showing that another bidder had priority). 

R10,239-10,240.    

Fourth, notwithstanding Floyd’s subsequent testimony, and his arguments in his brief to 

the contrary, Floyd admitted that he had given Pamela much more credit in helping out with the 

marital businesses prior to litigation: 

Q Did you ever file a report with the government that 
included this phrase? I'm fixing to read a portion to 
you. "After my wife passed away in 1994, I remarried in 
1995 to my present wife, Pam. Pam joined me in the 
business as my bookkeeper, and over the past four years, 
I have trained her in every aspect of the food service 
business, such as bookkeeping, employee and personnel 
training, food service sanitation, food preparation, 
buying and sales, menu planning, and P&L management." 
Did you report that to the government on a form? 

A If it's there, I sure did. 

Q Well, I'm asking you, did you? 

A I'm assuming I did. 

Q You wouldn't -- 

A That's when we set up PKA Services. 

Q I didn't ask you what you set up in my first question. 
I asked you, did you ever characterize her as being a 
bookkeeper? And I've got a statement here where you did 
it twice in the same paragraph. You also said you trained 
her in every aspect of it. Were you not being truthful 
to the government if you filed that with the government? 

A Well, she went for the training, but I don't think she 
ever got the training. 

Q Well, that's not what you said. You said, I have 
trained her in every aspect of the food service business, 
such as bookkeeping, employee and personnel, food 
service sanitation." And I can read it on. 
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A She was there watching everything that was going on, 
but she actually never went in and got to do any of that 
stuff. 

Q All right. In addition to that, Mr. Austin, tell me 
who owns 100 percent of PKA Services. 

A Pam. 

R10,241-10,243. 

Here, Mr. Koerber valued the remaining terms of the contracts as of the line of demarcation, 

June 20, 2007, was $1,119,000.  It is patently unfair that Pamela was not awarded any share of the 

martial contracts even though they were performed in large part by the time of the divorce, and the 

windfall proceeds thereof transferred to Floyd’s sons.   

Moreover, even in the limited time frame analysis conducted by Mr. Koerber (January 1, 

2007-October 12, 2007), $335,254.99 was transferred to Marty Austin’s account at Commerce 

National Bank, one of Floyd’s sons by another marriage. TE119, R.10,071.  Another $22,399.41 

was transferred to Marty Austin’s account at SouthBank. TE119, R.10,072.  Another $344,569.93 

was transferred to Floyd Austin’s account (Floyd B. Austin Food Service was a d/b/a, not a 

separate entity) at SouthBank. TE119, R.10,073.  Another $518,987.15 was transferred to Big A 

Auto Sales, Inc.’s account at Commerce National Bank. TE119, R.10,073.  Mr. Koerber’s 

“forensic analysis” does not include the roughly $2M that was transferred to Floyd’s sons, Mark 

and Marty individually and through the 2 businesses, M&M Contract Management, Inc. and 

Meridian Food Services, LLC, that Floyd set up for them, again through SouthBank, TE109, and 

Commerce National Bank. TE108.   

Pamela respectfully suggests that the time frame should have been inclusive of the entire 

divorce proceeding, which would have dramatically increased the foregoing total based upon a 

simple extrapolation, because the marital businesses did not cease to be marital business until the 
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time of the final judgment.  This is not a case in which Floyd’s earnings were cached away—Floyd 

argued that his income was ever dwindling.   

Nor is it a case where a spouse works for a third party and the line of demarcation is clear as 

to the separateness of the earnings.  Pamela was entitled to both a valuation of the earnings of the 

marital business through the date of divorce and to an equitable share of those earnings.  The lower 

court erred by permitting Floyd to “waste” over $2M in marital assets by transferring them to his 

sons. See Childs v. Childs, 806 So.2d 273 (Miss. Ct. App. 2000) (spouse's dissipation more than 

twice the value of the marital estate); Garriga v. Garriga, 770 So.2d 978, 984 (Miss. Ct. App. 

2000) (funds used by a spouse to pursue an extramarital relationship were waste, requiring 

reimbursement to the marital estate); King v. King, 946 So.2d 395, 404 (Miss. Ct. App. 2006) (wife 

received the entire marital estate because of husband's dissipation); Wolfe v. Wolfe, 766 So.2d 123, 

129 (Miss. Ct. App. 2000) (wife received the marital home because amount of husband's 

dissipation equaled his share of the home equity).  Hence, Pamela respectfully suggests that the 

lower court abused its discretion by failing to classify Floyd’s transfer of marital assets to his sons 

as marital waste. 

IX.   The lower court denied Pamela basic due process rights and denied her right to a fair 
trial.   

In Vaughn v. Vaughn, 56 So.3d 1283 (2011) this Court rejected a party’s claim that the 

lower court had denied him procedural due process rights based upon the denial of his motion to 

compel, in itself.  The Court did explain that “[t]he guarantee of procedural due process includes 

the right to a fair and impartial trial.” Stuart v. Stuart, 956 So.2d 295, 300 (¶23) 

(Miss.Ct.App.2006) (citation omitted), and cited Childers v. Childers, 717 So.2d 1279,1281 (¶8) 

(Miss. 1998) for the principle that “[a] due process violation occurs where a party is not allowed a 
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full and complete hearing before being deprived of life, liberty or property.”  Vaughn appears to 

suggest a balancing test:  weighing the nature and extent of the denial with unfair surprise. 

Here, Floyd filed 11 motions in the nature of seeking to obstruct discovery, ranging from 

motions to strike, to motions to quash, to motions for protective orders.  Pamela file no such 

obstructive motions.   

Pamela pressed for assistance in obtaining documents held by federal agencies, asking the 

lower court to order Floyd to execute the necessary Touhy and FOIA requests.  Pamela first asked 

the lower court for assistance on March 8, 2011.   The Touhy and FOIA request sprang out of the 

governmental contracts themselves and the “Weekly Activity Report”, TE28, R.2324-2336, 

demonstrated that the marital businesses were pursuing contracts in Maryland, Mississippi, South 

Carolina, Texas, Wyoming, Washington, Virginia, Kentucky, Kansas, Georgia, Utah, Idaho, 

California, Louisiana, Cuba, Germany, Colorado, and New York.  Based upon this and other 

documents, Pamela sought Letters Rogatory on December 16, 2010, approximately one month 

after current counsel substituted for prior counsel. R.122-123.   

The lower court responded by appointing a Special Master on April 1, 2011 to handle 

discovery issues.  After nearly 8 months, the parties finally agreed upon experts in December 2011.  

Given the lack of progress in discovery, Pamela’s attorneys had approximately 50 subpoena duces 

tecums issued in March 2012, to various persons and entities in the documents Pamela had 

provided.  Because of the continuing lack of cooperation in discovery, Pamela filed a 96-page 

Omnibus Discovery Motion on April 9, 2012. R.800-896.  Among other things, Floyd’s counsel 

had provided documents to Mr. Koerber nearly 2 months earlier without informing Pamela’s 

counsel.  The only reason Pamela’s counsel found out about the documents was because Mr. 

Koerber sent an e-mail stating that his “preliminary reports” for 3 companies were complete, a 
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logical impossibility if Mr. Koerber had the same documents that Pamela’s counsel had at that 

time.  

After a hearing before the Special Master on May 7, 2012, Pamela supplemented her 

Omnibus Motion on May 30, 2012, R.1044-1169, and then filed her response based upon the 

Special Master’s instructions on June 7, 2012. R.1170-1186.  Pamela had to have the nearly 50 

subpoenas reissued as trial subpoenas because no response had been received (including from the 

marital businesses controlled by Floyd, except for motions to quash).  On June 18, 2012, Pamela 

discovered why.   

On June 18, 2012, three witnesses came forward in open court and confirmed that they had 

not complied with Pamela’s subpoenas because Floyd’s attorney represented to those parties that 

subpoenas issued and served upon them had been quashed.  Floyd’s attorney denied it, but three 

professionals stated in open court to the contrary. 

MR. WILLIAM DAVIS: May I speak, your Honor? 
 
THE COURT: Yes.  
 
MR. WILLIAM DAVIS: Bill Davis representing Commerce National Bank. We 
had spoken with the defense counsel and were under the impression that the prior 
motion had been quashed. That's why we were concerned with the subpoena that 
was issued to bring those documents here today why we appeared today with that 
understanding. And, of course, the bank has no -- this particular bank has no dog in 
the hunt, so to speak, with respect to the production of documents. It only doesn't 
want to run afoul of any prior court order. 
 
THE COURT: Well, there is no order quashing those prior subpoenas. 
 
MR. WILLIAM DAVIS: Your Honor, we were told that it was a ruling made 
from the bench and that it has not yet made it in the court file. 
 
MRS. BROOKS: Your Honor, on June the 8th, there were numerous motions that 
plaintiff's counsel had put forward. The omnibus discovery motion being one that 
addressed those subpoenas.  Your Honor said from the bench that those motions 
were untimely. And that is the impression that I did pass to them. 
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THE COURT: Well, the court's ruling was that there would be no more discovery. 
That has nothing to do with subpoenas. To me, there are apples and there are 
oranges. But subpoenas are in a total different section than discovery. The omnibus 
discovery motion wasn't timely insofar as it related to discovery. But insofar as 
subpoenas, the subpoenas need to be responded to. Now my question to the 
gentleman from the bank is do you have these records? 
 
MR. WILLIAM DAVIS: Your Honor, we have a portion of these records. These 
records – the request under the subpoena goes back to 2002. The bank is required 
to keep documents for seven years, which gets us back to 2005.  There are some 
requested documents subpoenaed that are outside that timeframe and the bank 
would not have them. There are other documents requested in the subpoena that 
would deal with accounts that it wouldn't have. But it would have some of that 
information and would be able to produce it. The most recent subpoena was issued 
on the 11th day of June. We are only on day seven.  
 
THE COURT: You are not responsible. Let me go back a little bit. You were served, 
my recollection is from the file, although there were 59, you were served or were 
you served a subpoena in March of 2012? 
 
MR. WILLIAM DAVIS: That's correct. The bank was served with subpoena in 
March of 2012, followed up by a letter from us to both counsel understanding that 
as a result of the motion to quash filed by Mrs. Brooks that the bank was going to 
await a ruling on that motion to quash before it issued any documents per the 
subpoena. 
 
*** 
 
MRS. SARAH EDMISTON: I'm Sarah Edmiston with Brown & Haynes 
Insurance/SouthGroup Insurance in Southaven. And that's my understanding also, 
that it was quashed. So I don't have the documents. Then I was to show up today 
and they would determine if we needed the documents. 
 
THE COURT: Well, in my opinion, you need the documents. Does that simplify 
things in any way? 
 
MRS. BROOKS: Your Honor, Mr. Hunsucker has just essentially asked the court 
to set aside the specific subpoena deuces tecum he's issued and said just give me 
everything. We certainly object to him altering the language of his subpoena at this 
point. 
 
*** 
 
MR. HOOT WILDER, REGIONS BANK: I'm Hoot Wilder with Regions. And 
Paul Johnson is our legal counsel in Birmingham. And I'm really representing him 
this morning. We were under the same impression.  Our legal counsel told me this 
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morning that the subpoenas had been quashed. We closed our file back in March, 
so we are not prepared with documents at this time either. We will need some more 
time to produce them. 
 

TR164-171 (emphasis supplied). 

After the documents were produced, Pamela discovered the ~$2M transferred to Floyd’s 

sons.  Having received no meaningful relief from her motions for court assistance, and the lower 

court having denied the Special Master’s recommendation that the parties be given the opportunity 

to do the discovery they requested, on January 11, 2013, Pamela filed a motion to impose a 

constructive trust, set aside transfers, and authorize the Special Master to marshal all of the assets. 

The foregoing is but a small sampling of the actions of Floyd and his attorneys.  

Notwithstanding Pamela’s bringing to the attention of the lower court on numerous occasions, she 

obtained no relief.  The lower court shut down discovery on June 18, 2012, putting it in the hands 

of Mr. Koerber.  By January 11, 2013, Mr. Koerber still refused to meet with Pamela’s attorneys 

and they filed yet another motion to disqualify him. R.1727.  The lower court again refused to do 

so, citing that “no factual support was offered to substantiate this assertion.” R.1758.  Of course, 

the lower court’s decision did not mention the fact that when Pamela brought two experts, Mr. 

Mercer and Mr. Jones, to the Prentiss County Chancery Court on May 8, 2012, to put on precisely 

the type of proof that would support disqualification, the Court abruptly stated that it did not “need 

testimony on this issue.” TR.91.   

The lower court, notably frustrated by the pace of the case, refused to assist Pamela in 

obtaining documents that any junior lawyer knows is necessary to do a 30(b)(6) deposition.  

Pamela’s attorney objected at the May 8, 2012 hearing to “make a record that we think this is 

effectively denying this lady due process of law. I want to make sure that's raised in the record and 

on the record.” TR.144.   
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That is precisely what happened in the lower court.  The lower court effectively denied 

Pamela of basic due process rights, effectively negating Pamela’s current counsel’s ability to set 

and take a single 30(b)(6) deposition, quashing witness subpoenas, including an accountant for 

one of the businesses, refusing to permit Pamela to put on testimony from a highly-respected 

business valuation expert, Z. Christopher Mercer, refusing to permit Pamela to put on Mr. Mercer 

or any other valuation expert on the stand, rejecting the Special Master’s recommendations that 

Pamela be permitted the discovery she requested, refusing to issue Letters Rogatory (although the 

marital business had not only continental U.S.-wide business interests, but also global business 

interests) requiring trial in less than 2 weeks after receiving James Koerber’s 1,000 plus page 

report, while at the same time standing silent while counsel opposite secretly told several third 

party entities that subpoena duces tecums Pamela had served had been quashed when they had not.   

CONCLUSION 

 As to the issues raised by Floyd, the Court should affirm the lower court’s careful analysis, 

classification, and division of the martial assets in conformity with current Mississippi law.  With 

respect to the issues raised by Pamela, the Court should reverse and render as to the $2M in marital 

waste committed by Floyd, and reverse and remand to allow Pamela to obtain the information 

requested on multiple occasions at Floyd’s expense.   
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Respectfully submitted, this the 20th day of May, 2016. 

/S/GREGORY M. HUNSUCKER, MBN 10309 
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JAK M. SMITH, P.A. 
357 North Spring Street 
Post Office Box 7213 
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