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STATEMENT ON ORAL ARGUMENT 

 The MDOR believes that this Court’s review of this case would be significantly aided by oral 

argument.  The resolution of the deference issue concerning administrative appeals from orders of 

the Mississippi Board of Tax Appeals under the post July 1, 2010 version of Miss. Code Ann. § 27-

77-7 is one of critical importance.  Oral argument will provide this Court with an opportunity to ask 

questions which could assist it in resolving this matter. 
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STATEMENT OF THE ISSUE 
 

Whether the chancery court applied the correct standard of review applicable to appeals 

under Miss. Code Ann. § 27-77-7 (Rev. 2010)? 
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STATEMENT OF THE CASE 
 

A. Nature of the Case, the Course of Proceedings, and Disposition of the Court 
Below 

 
The only issue in this appeal is whether the lower Court erred in affirming the Mississippi  

Board of Tax Appeal’s (hereinafter “BTA”) Orders abating the trust-fund penalty and other penalties 

assessed against Russell despite finding that the MDOR did not act arbitrarily and capriciously in 

imposing the same.1   

The MDOR commenced the matter below by filing a Petition for Appeal on August 13, 2012.  

(R. at 6-15).  Through this petition, the MDOR sought to reverse two (2) BTA Orders reducing sales 

and income tax assessments imposed against Russell.  (R. at 11-15).  The lion share of this reduction 

was attributed to the abatement of the trust-fund penalty assessed against Russell for failing to remit 

collected sales tax monies to the MDOR.  (R. at 7).  

 On the same date that the MDOR’s petition was filed, Russell paid the reduced sales and 

income tax assessments to the MDOR (R. at 33).  There is no indication in either the cover letter or 

on the checks that Russell was contesting these reduced amounts (R. at 34).  After Russell was served 

with the MDOR’s petition, he filed an Answer, Defenses and Request for Refund on September 25, 

2012.  (R. at 16-25).  In his refund request, Russell requested a refund of $14,854 of the $17,107 paid 

to the MDOR on August 13, 2012.  (R. at 22-23).  While Russell presumably made the refund request 

based on a new found disagreement with the BTA’s decision to affirm the underlying tax assessments 

as reduced, there is no reference to the BTA’s Orders in the refund request, and Russell fails to 

articulate his reason for his new found disagreement (R.E. 4; R. at 1229). 

                                                           
1 The lower Court’s Order and Opinion primarily addresses the trust-fund penalty imposed for Russell’s 
collection and failure to remit sales tax monies, but there were standard penalties at issue too for Russell’s sales 
and income tax assessments.  Since the lower Court affirmed the BTA’s Orders “for good cause shown,” then 
it is presumed that the lower Court deferred to the BTA’s decision to abate these penalties as well.   
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 After conducting discovery, both sides moved for summary judgment; the MDOR on April 

13, 2015 and Russell on June 10, 2015.  (R. at 30 & 999).  The basis for the MDOR’s motion was that 

the Court should defer to the MDOR’s decision to impose the trust-fund penalty and other penalties 

against Russell as there was substantial evidence supporting this decision, most notably for the trust-

fund penalty as Russell collected sales tax monies for over three years, and failed to remit the same to 

the MDOR (R. at 50-52).  The basis for Russell’s argument entailed a constitutional attack on the 

trust-fund penalty provision under Miss. Code Ann. § 27-65-31, and an argument that the MDOR 

imposed the same against him in an arbitrary and capricious manner (R. at 1004-5, 1008 & 1013).  

Russell likewise argued that he was entitled to a refund of eighty-seven percent of what he paid to the 

MDOR on August 13, 2012 (R. at 1019-20); the MDOR asserted that the Court did not have appellate 

jurisdiction over the refund claim (R. at 1227-30).  The hearing on both motions was held on July 31, 

2015, with both sides presenting oral argument (R.E. 3; Tr. at 1).   

After taking the matter under advisement, the Court entered its Order and Opinion on 

October 1, 2015.  (R.E. 2; R. at 1253-61).  While the Court rejected all of Russell’s arguments, it also 

denied the MDOR’s summary judgment motion.  Id.  While the Court found that the MDOR did not 

act in an arbitrary and capricious manner in assessing the trust-fund penalty against Russell, it afforded 

deference to the BTA’s Orders abating it and the standard sales tax and income tax penalties “for 

good cause shown. (R.E.2; R. at 1257-59).”  The MDOR filed its Notice of Appeal from the Order 

and Opinion with the Mississippi Supreme Court on October 15, 2015 (R. at 1262-72). 

B. Statement of Facts 

Russell opened and began operating an automobile repair business in Clarksdale, Mississippi 

on February 1, 2007.  (R. at 30).  Although automobile repair is subject to sales tax under Miss. Code 

Ann. § 27-65-23, Russell failed to register for a Mississippi sales tax permit when he opened his 

business.  (R. at 30-31). 
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 The MDOR began auditing Russell for sales tax on or about June 17, 2010, and completed 

the same on or about February 7, 2011 (R. at 31).  The auditor assigned to the sales tax audit was Alex 

Taylor out of the MDOR’s Senatobia District Office (R. at 81-82).  After the completion of the audit, 

Taylor found that Russell owed additional sales tax. (R. at 31).  The MDOR also commenced an 

individual income tax audit of Russell on or about October 29, 2010, and completed the same on or 

about January 7, 2011.  Id.  Taylor conducted this audit as well; the unreported sales uncovered during 

the sales tax audit led to additional income tax being owed by Russell.  Id. 

During the course of the sales tax audit, Taylor found that Russell charged and collected sales 

taxes, but failed to remit any of it to the MDOR (R. at 31 & 82).  Taylor found that Russell retained 

trust-fund monies in this manner for over three years.  Id.  This resulted in the imposition of the trust-

fund penalty under Miss. Code Ann. § 27-65-31, which enables the MDOR to levy a penalty in the 

amount of three times the tax due for failing to remit collected sales tax (R. at 31).  The MDOR 

likewise levied standard sales and income tax penalties against Russell as well.  Id.2  With the 

incorporation of all of the penalties and interest, the sales tax assessment totaled $119,576 and the 

income tax assessment totaled $13,393 (R. at 32).  The respective assessments were issued against 

Russell on February 14, 2011.  Id. 

Dissatisfied, Russell appealed these assessments to the MDOR’s Board of Review, with a 

hearing on these appeals taking place on July 14, 2011 (R. at 32).  The Board affirmed the assessments, 

with significant reductions, through two Orders issued on September 29, 2011; the sales tax 

assessment was lowered from $119,576 to $72,791, and the income tax assessment was lowered from 

$13,393 to $2,549.  Id.  However, the Board did sustain the trust-fund penalty concerning Russell’s 

sales tax assessment, and “found the fact that the taxpayer [Russell] had collected and kept 3 years’ 

                                                           
2 The standard sales and income tax penalties were assessed under Miss. Code Ann. §§ 27-65-39 and 27-7-51 
respectively. 
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worth of sales tax egregious to the point that the 300 % penalty was warranted.”  Id.  The Board 

likewise sustained the standard sales and income tax penalties.  Id. 

Continuing to be aggrieved, Russell appealed to the BTA, the second level in the administrative 

appeals process (R. at 32).  The hearing concerning Russell’s BTA appeals occurred on April 18, 2012.  

Id.  Through its Orders issued on June 13, 2012, the BTA affirmed both the underlying sales and 

income tax assessments, but with significant reductions due to the BTA’s abatement of both the 300 

% and 10 % penalties regarding Russell’s sales tax assessment, and due to the abatement of penalty 

regarding Russell’s income tax assessment (R. at 32-33).  The penalty abatements in this regard lowered 

Russell’s sales tax assessment from $72,791 to $16,341, and lowered Russell’s income tax assessment 

from $2,549 to $766 (R. at 33).  While the BTA ordered that the sales tax penalties be abated “for 

good cause shown,” there was no explanation for such finding anywhere in its Order.  Id.  There was 

also no mention of penalty abatement at all in the BTA’s Order concerning Russell’s income tax 

assessment.  Id. 

SUMMARY OF THE ARGUMENT 

 The pre House Bill 799 version of Miss. Code Ann. § 27-77-7, the statute governing appeals 

to chancery court from BTA orders and the version of the same that applied to Russell’s sales and 

income tax assessments, clearly mandates that chancery courts are to afford deference to the MDOR’s 

decisions and interpretation of law, just as it would for any other administrative agency.  In this vein, 

the Court below was to examine the MDOR’s decision to add the trust-fund penalty to Russell’s sales 

tax assessment, in addition to the imposition of the standard sales and income tax penalties, and to 

determine whether such additions were arbitrary and capricious.   

 The Court got part of it right when it correctly determined that the imposition of the trust-

fund penalty against Russell by the MDOR was not arbitrary and capricious.  However, the lower 

Court erroneously deferred to the BTA’s decision to abate this penalty, as well as the other penalties, 
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“for good cause shown,” and erroneously affirmed the BTA’s Orders concerning penalty abatement 

based on this incorrect standard of review.  Since the lower Court found that the assessment of the 

trust-fund penalty against Russell by the MDOR was not arbitrary and capricious, and since deference 

was supposed to be afforded to this decision and the decision regarding the imposition of the other 

penalties, then the lower Court’s Order and Opinion should be reversed and rendered by this Court 

in favor of the MDOR. 

ARGUMENT 

 
I. STANDARD OF REVIEW 

 
“The proper standard of review and burden of proof for an appeal to chancery court of a  

judgment of the [MDOR] are questions of law dictated by Mississippi statute. This Court reviews 

questions of law de novo.” Equifax, Inc. v. Mississippi Dept. of Revenue, 125 So. 3d 36, 41 (Miss. 2013) 

(internal citations omitted). 

II. THE COURT BELOW ERRED IN GIVING DEFERENCE TO THE BTA’S 
DECISION TO ABATE THE PENALTIES ASSESSED AGAINST RUSSELL, 
AND BY NOT GIVING DEFERENCE TO THE MDOR’S DECISION TO 
IMPOSE THE SAME 

 
Chancery courts function in an appellate capacity from orders entered by the BTA under Miss. 

Code Ann. § 27-77-7.  Such appeals are to be tried de novo, with a record to be developed at the 

chancery court level in lieu of before the BTA.  Miss. Code Ann. § 27-77-7(5).   The legislative grant 

of appellate jurisdiction to chancery court under this statute also came with a particular standard of 

review: 

At trial of any action brought under this section, the chancery court 
shall give deference to the decision and interpretation of law and regulations by the 
Department of Revenue as it does with the decisions and interpretation of any 
administrative agency, but it shall try the case de novo and conduct a full 
evidentiary judicial hearing on the issues raised. Based on the evidence 
presented at trial, the chancery court shall determine whether the party 
bringing the appeal has proven by a preponderance of the evidence or 
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a higher standard if required by the issues raised, that he is entitled to 
any or all of the relief he has requested. 

 
Miss. Code Ann. § 27-77-7(5) (Rev. 2010) (emphasis added). 
 
 Under this deferential standard of review, based on the record developed before the chancery 

court below, the Court’s function was not to substitute its judgment as to the “sageness or wisdom” 

of the MDOR’s decision to add the trust-fund penalty to Russell’s sales tax assessment; its only 

function was to determine whether the application of this penalty to Russell’s sales tax assessment was 

arbitrary and capricious.  Equifax, 125 So. 3d at 41.  Under this analysis, the Court below should have 

examined the following factors: (1) did the MDOR have the legal authority to add the trust-fund 

penalty to Russell’s sales tax assessment; (2) was the MDOR’s decision to add the trust-fund penalty 

to Russell’s sales tax assessment supported by substantial evidence; (3) did the trust-fund penalty 

violate any constitutional or statutory right of Russell; and (4) was the imposition of the trust-fund 

penalty by the MDOR against Russell arbitrary and capricious?  See Buffington v. Mississippi State Tax 

Comm’n, 43 So. 3d 450, 453-54 (Miss. 2010).3  

 The Court below examined these factors, and clearly came to the conclusion that the MDOR’s 

imposition of the trust-fund penalty against Russell was not arbitrary and capricious: 

First, the MDOR has the authority to impose this penalty, which is 
crystal clear in Miss. Code Ann. § 27-65-31; the statute allows the 
MDOR to add the trust-fund penalty to a sales tax assessment in 
instances where a taxpayer collects sales tax and fails to remit the same 
to the MDOR.  Second, there is substantial evidence to support the 
imposition of this penalty against Russell by the MDOR; it is 
undisputed that Russell charged and collected sales tax from his 
customers and failed to remit the same to the MDOR over the course 
of three plus years. 

 
(R.E. 2; R. at 1258-59). 

                                                           
3 The same arbitrary and capricious standard of review is also applied to the imposition of the other penalties 
assessed against Russell.  Equifax, 125 So. 3d at 46.  Although the lower Court did not make a specific finding 
that the MDOR did not act arbitrarily and capriciously in assessing the standard sales and income tax penalties 
against Russell, like it did for the trust-fund penalty, it reached the same result by deferring to the BTA’s decision 
to abate all of these penalties “for good cause shown.” 
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Additionally, the Court below rejected Russell’s constitutional attack on the trust-fund penalty 

provision of Miss. Code Ann. § 27-65-31.  (R.E. 2; R. at 1257-58). 

 Despite these findings, the Court below affirmed the BTA’s decision to abate the trust-fund 

penalty, and the standard sales and income tax penalties, based on the following: 

However, the BTA reduced the tax and abated the penalties previously 
assessed against Russell to $16,341.00 for good cause shown regarding 
the sales tax assessment and to $766.00 regarding the income tax and 
the Court gives great deference to that determination to the two 
Orders issued on June 13, 2012.  It is a sound principal of 
Mississippi law that decisions of administrative agencies, 
including specifically the Department, are to be given great 
deference.  Melody Manor Convalescent Center v. Mississippi State Dept. of 
Health, 546 So. 2D 972, 944. 

 
(R.E. 2; R. at 1259) (emphasis added). 
  

The first problem with this conclusion, as emphasized in the last sentence, is that the lower 

Court viewed the MDOR and the BTA as one in the same, and not as independent from one another.  

See Miss. Code Ann, § 27-4-1(1) (“[t]he Board of Tax Appeals is established as an independent agency 

which shall not in any way be subject to the supervision or control of the Department of Revenue”).  

The second problem is that while decisions made by administrative agencies are afforded deference 

generally, the clear and unambiguous language of Miss. Code Ann. § 27-77-7(5) holds that deference 

is due to the MDOR’s decisions, not to determinations made by the BTA.  This is evident when 

examining the relevant language in the versions of Miss. Code Ann. § 27-77-7 both pre and post BTA: 

Pre-BTA: 

At trial of any action brought under this section, the chancery court shall 
give deference to the decision and interpretation of law and regulations by the 
commission as it does with the decisions and interpretation of any administrative 
agency, but it shall try the case de novo and conduct a full evidentiary 
judicial hearing on the issues raised. Based on the evidence presented 
at the hearing, the chancery court shall determine whether the taxpayer 
has proven, by a preponderance of the evidence or a higher standard 
if required by the issues raised, that he is entitled to any or all of the 
relief he has requested.  
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Miss. Code Ann. § 27-77-7(4) (Rev. 2005) (emphasis added). 
 
Post-BTA: 
 

At trial of any action brought under this section, the chancery court shall 
give deference to the decision and interpretation of law and regulations by the 
Department of Revenue as it does with the decisions and interpretation of 
any administrative agency, but it shall try the case de novo and conduct a 
full evidentiary judicial hearing on the issues raised. Based on the 
evidence presented at trial, the chancery court shall determine whether 
the party bringing the appeal has proven by a preponderance of the 
evidence or a higher standard if required by the issues raised, that he is 
entitled to any or all of the relief he has requested. 

 
Miss. Code Ann. § 27-77-7(5) (Rev. 2010) (emphasis added). 

 
As this Court can see, the change between the relevant language concerning deference is 

miniscule; the entity to which deference was to be given simply changed from the Commission to the 

Department of Revenue.  Prior to the effective date of the BTA in 2010, the Legislature assigned to 

the State Tax Commission the duty and power to administer the various taxes under Title 27 of the 

Mississippi Code, and continued to do so after the BTA’s creation.  Miss. Code Ann. § 27-3-4(1).  

When the Legislature created the BTA, it defined the specific duties and powers of the Board: 

(1) The Board of Tax Appeals shall have the following powers and 
duties: 
(a) To adopt, amend or repeal those rules or regulations necessary to 
implement the duties assigned to the board. 
(b) To have jurisdiction over all administrative appeals to the board 
from decisions of the review board and administrative hearing officers 
of the Department of Revenue under Sections 27-77-5, 27-77-9, 27-
77-11 and 27-77-12, to arrange the time and place of the hearing on 
any such appeal, and where required, to arrange for any evidence 
presented to the board at such hearing to be transcribed or otherwise 
preserved for purposes of making a record of the hearing. 
(c) To have jurisdiction over all administrative appeals regarding 
certain decisions and actions by the Department of Revenue under the 
Local Option Alcoholic Beverage Control Law, Section 67-1-1 et seq., 
and under the Mississippi Native Wine Law of 1976, Section 67-5-1 et 
seq., as provided for under Section 67-1-72, to arrange the time and 
place of the hearing on any such appeal and to arrange for any evidence 
presented to the board at such hearing to be transcribed or otherwise 
preserved for purposes of making a record of the hearing. 
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(d) To have jurisdiction over all administrative appeals under Sections 
27-33-37 and 27-33-41 to the board from decisions of the Department 
of Revenue to deny an objection of a board of supervisors to the 
rejection by the Department of Revenue of an application for 
homestead exemption and to arrange the time and place of the hearing 
on any such appeal. 
(e) To have jurisdiction over all administrative appeals under Section 
27-35-113 to the board from the decision of the Department of 
Revenue regarding its examination of the recapitulations of the 
assessment rolls of a county and to arrange the time and place of the 
hearing on any such appeal. 
(f) To have jurisdiction to hear any objection to an assessment by the 
Department of Revenue pursuant to Section 27-35-311, 27-35-517 or 
27-35-703 and to arrange the time and place of the hearing on any such 
objection. 
(g) To perform all other duties which are now or may hereafter be 
imposed upon the board by law. 
(h) To obtain, review, receive into evidence and/or otherwise examine 
and consider applications, returns, reports and any particulars set forth 
or disclosed in any application report or return required on any taxes 
collected by reports received by the Department of Revenue and any 
other documents and information received, generated and/or 
maintained by the Department of Revenue. The authority of the board 
under this paragraph is not barred or otherwise restricted by the 
confidentiality of such documents and information under Sections 27-
3-73, 27-7-83, 27-13-57 and/or 27-65-81, and the disclosure of such 
documents and information to the board shall be an exception to the 
prohibition on disclosure of such documents and information 
contained in Sections 27-3-73, 27-7-83, 27-13- 
57 and/or 27-65-81. 
(2) Each member of the board is empowered to administer and certify 
oaths. 
(3) Each member of the board is empowered to perform all other 
duties which are now or may hereafter be imposed on him by law. 

 
Miss. Code Ann. § 27-4-3. 
 
 It is clear from this passage that the Legislature did not transfer to the BTA the duty and power 

to administer the various taxes under Title 27 of the Mississippi Code.  The Legislature continued to 

defer to the decision and interpretation of law of the MDOR through the post July 1, 2010 version of 

Miss. Code Ann. § 27-77-7(5) for a rather obvious reason: agencies that administer laws and 

regulations that they have familiarity and expertise in should always be afforded deference: 
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An agency's interpretation of a rule or statute governing the agency's 
operation is a matter of law that is reviewed de novo, but with great 
deference to the agency's interpretation. Sierra Club v. Miss. Envtl. 
Quality Permit Bd., 943 So.2d 673, 678 (Miss.2006) (quoting McDerment 
v. Miss. Real Estate Comm'n, 748 So.2d 114, 118 (Miss.1999)). This “duty 
of deference derives from our realization that the everyday experience of the 
administrative agency gives it familiarity with the particularities and nuances of the 
problems committed to its care which no court can hope to replicate.”   

 
Mississippi Methodist Hosp. & Rehab. Ctr., Inc. v. Mississippi Div. of Medicaid, 21 So. 3d 600, 606-07 (Miss. 
2009) (emphasis added). 
 
Thus, the continued deference in this regard is wholly consistent with many years of existing case law 

concerning deference being afforded to administrative agencies. 

Since the Court below erred in giving deference to the BTA’s decision to abate the trust-fund 

penalty and other penalties based on “good cause shown,” and since the Court below found that the 

MDOR’s imposition of the trust-fund penalty against Russell was not arbitrary and capricious, then 

the Order and Opinion of the lower Court should be reversed and rendered in favor of the MDOR. 

CONCLUSION 

 When examining the applicable version of Miss. Code Ann. § 27-77-7 in this matter, it is clear 

that deference is to be afforded to the decision and interpretation of law of the MDOR, not to the 

BTA.  The Court below got it halfway right by reviewing the MDOR’s decision to add the trust-fund 

penalty to Russell’s sales tax assessment under the arbitrary and capricious standard of review.  In 

doing it so, the lower Court determined that the MDOR acted appropriately in assessing the trust-

fund penalty against Russell.  

 Yet, the lower Court got it wrong when if deferred to the BTA’s decision to abate this penalty, 

as well as the other penalties, which is contrary to the plain and unambiguous language of Miss. Code 

Ann. § 27-77-7(5).  In addition to BTA deference not being allowed under the statute, the deference 

was linked to the vague, amorphous standard of “for good cause shown.”  Based on the foregoing, 
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the MDOR respectfully requests that the Order and Opinion entered by the Court below be reversed 

and rendered in favor of the MDOR. 

 RESPECTFULLY SUBMITTED this the 30th day of March, 2016. 
 

 MISSISSIPPI DEPARTMENT OF REVENUE 

 

     By:        /s/ Jon F. Carmer, Jr. 
      _________________________________ 

  David J. Caldwell (MSB No. 100800) 
  Jon F. “Jack” Carmer, Jr. (MSB No. 102931)  
  Mississippi Department of Revenue 
  Post Office Box 22828 

Jackson, MS 39225-2828 
Telephone: (601) 923-7412 
Facsimile: (601) 923-7423 
david.caldwell@dor.ms.gov 
jack.carmer@dor.ms.gov 
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