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STATEMENT ON ORAL ARGUMENT 

 The MDOR reasserts its request for oral argument per its Appellant’s Brief concerning 

whether the Chancery Court applied the correct standard of review to its appeal of the Mississippi 

Board of Tax Appeals’ Order.  The MDOR likewise requests oral argument on the issues being 

appealed by Russell.  While the MDOR believes that the parties have submitted through briefs 

regarding these issues, the MDOR believes that oral argument would aid this Court in resolving the 

same. 
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STATEMENT OF THE ISSUES 

 The MDOR is satisfied with the Statement of Issues set forth by Russell. 
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STATEMENT OF THE CASE 
 

A. Nature of the Case 
 

Absent Russell’s legal argument that that “imposition of the 300 % penalty is arbitrary and  

capricious as a matter of law,” the MDOR has no qualms concerning Russell’s characterization of the 

nature of the parties’ respective cases.   

B. Course of Proceedings and Disposition in Trial Court 

The MDOR is satisfied with Russell’s recitation of the course of proceedings and disposition  

in trial court with the exception of the assertion that the MDOR was appealing the BTA Orders “ … 

that reduced the tax and abated the alleged penalties previously assessed against Russell …” (Russell’s 

Brief, pg. 2).  The conjunctive word “and” may give this Court the impression that the reduced 

assessment and penalty abatement are mutually exclusive, when in fact they are intertwined with one 

another; the tax reduction for both the sales and income tax assessment is due to all of the penalties 

being abated.   

STATEMENT OF FACTS 

 In general, the MDOR has no issue with Russell’s statement of facts.  There are some 

exceptions though.  First, the MDOR cannot agree that Russell did not know that the trust-fund 

penalty was in the line item described “Interest and/or Damages” per his sales tax assessment because 

MDOR has no knowledge concerning Russell’s state of mind at the time. (Russell’s Brief, pg. 3).   

Second, one of Russell’s references to Meg Bartlett’s deposition is incomplete and inaccurate.  

Specifically, Russell stated that “Ms. Bartlett discussed her standard for assessing the penalty in three 

(3) times the taxes owed, which included an established pattern of collecting the tax and failing to 

remit it to MDOR.” (Russell’s Brief, pg. 4).  This could give the impression that a taxpayer would only 

be subject to the trust-fund penalty if he/she is found to be retaining collected sales tax monies in a 

subsequent audit after being given a free pass in an initial audit.  When Mrs. Bartlett’s statement is 
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read in its entirety, it is clear that the “established pattern of collecting the tax and failing to remit the 

tax to MDOR” is in reference to the addition of sales tax on invoices, and failing to remit this collected 

tax to the MDOR; if a taxpayer had one or two invoices in which sales tax was charged, collected and 

retained, then the trust-fund penalty would not be imposed. However, if a taxpayer was regularly 

adding tax to his/her invoices, and converting this collected tax for his/her own use, then the penalty 

would be imposed.  (R.E. 1; R. at 273-74; Bartlett Depo. 35:22 – 36:7; 38:17 – 38:24; 40:9 – 41:6).   

Third, Russell incorrectly attributes an argument to the MDOR, stating in its Motion for  

Summary Judgement [sic] that the MDOR argued that “the chancery court should give deference to 

the Board of Review’s decision to impose the 300% penalty against Russell because Russell could not 

prove otherwise.”  (Russell’s Brief, pg. 6).  The MDOR, not the Board of Review, imposed the trust-

fund penalty against Russell. MDOR’s argument that the Chancery Court give deference to this 

decision was based on Miss. Code Ann. § 27-77-7(5), not “because Russell could not prove otherwise.” 

as alleged by Russell. 

 Finally, the MDOR would like to stress a fact central to this matter but omitted by Russell in 

his Brief.  Russell charged and collected sales tax from his customers for over 3 years, and failed to 

pay these amounts over to the MDOR.  (R.E. 2; R. at 1259).   
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SUMMARY OF THE ARGUMENT 
 

 The Chancery Court’s decision affirming the constitutionality of the trust-fund penalty 

provision within Miss. Code Ann. § 27-65-31 should be sustained by this Court.  Russell’s two lines 

of attack, that the provision violates the Separation of Powers Doctrine and the Excessive Fines Clause 

of the U.S. and Mississippi Constitutions, are both meritless.  Per the former, the Mississippi 

Legislature did not delegate to the MDOR the authority to make the law concerning the trust-fund 

penalty provision.  The amount of the same was set at 3 times the amount of sales tax due, and the 

situation in which the penalty would be imposed was likewise set in stone – in instances where the 

taxpayer collected sales tax and failed to remit the same to the MDOR.  The only aspect of the trust-

fund penalty provision of Miss. Code Ann. § 27-65-31 that was delegated to the MDOR was its 

enforcement, which is not a violation of the Separation of Powers Doctrine and which is 

unquestionably constitutional. 

 Per the latter, the size of the trust-fund penalty does not equate to the same being onerous in 

a constitutional sense.  Courts have repeatedly sustained penalties in double the amount of tax due for 

benign infractions such as the untimely filing of tax returns or untimely payment of tax, and a Court 

has recently held that treble damages are appropriate for arguably less culpable conduct than Russell’s, 

such as knowingly underpaying sales tax.  In doing so, Courts have deemed these penalties to not be 

disproportionately punitive, but civil and remedial.  Russell’s conversion of collected sales tax for his 

own use is, at best, within the same category as the knowing underpayment of sales tax, and is easily 

more egregious than simply failing to file tax returns and pay tax in a timely manner. Given numerous 

courts’ validation as to the constitutionality of such provisions, it will be impossible for Russell to 

prove beyond a reasonable doubt that the subject similar trust-fund penalty violates the Excessive 

Fines Clause of the U.S. and Mississippi Constitutions. 
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 Finally, although the Chancery Court’s end result was incorrect, it did correctly find that the 

MDOR did not act arbitrarily and capriciously in adding the trust-fund penalty to Russell’s sales tax 

assessment.  While Russell chides the MDOR for not promulgating regulations “clarifying” the trust-

fund penalty provision, and claims that such an omission makes the application of the penalty arbitrary 

and capricious, quite the opposite is true.  The statute is clear, and puts taxpayers on notice that if one 

collects sales tax, and fails to pay over the same to the MDOR, then the trust-fund penalty may be 

imposed.  Ironically, if the MDOR had issued regulations placing qualifications limiting the imposition 

of the penalty, which is what Russell wants, then it is likely that this Court would find such regulations 

to be just as invalid as the MDOR’s regulation in Mississippi Dep't of Revenue v. Mississippi Power Co., 144 

So. 3d 155 (Miss. 2014) by defying plain and unambiguous statutory language.  Thus, the Chancery 

Court’s determination that the MDOR’s decision to add the trust-fund penalty was not arbitrary and 

capricious should be sustained by this Court. 
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ARGUMENT 
 

BRIEF OF CROSS-APPELLEE 
 

I. STANDARD OF REVIEW 
 

This Court reviews constitutional issues de novo.  See Grim v. State, 102 So. 3d 1073, 1078  

(Miss. 2012) (citation omitted).  In doing so, there is a strong presumption that statutes enacted by the 

Mississippi Legislature are constitutional, and that a party attacking the same bears the burden of 

overcoming this presumption beyond all reasonable doubt.  See Trainer v. State, 930 So. 2d 373, 377 

(Miss. 2006); University of Mississippi Medical Center v. Robinson, 876 So. 2d 337, 339 (Miss. 2004); 

Mississippi Power Co. v. Goudy, 459 So.2d 257, 263 (Miss. 1984).  All doubts must be resolved in favor 

of the statute’s constitutionality and validity.  See Loden v. Mississippi Public Service Comm’n, 279 So. 2d 

636, 640 (Miss. 1973). 

 Likewise, the grant or denial of a motion for summary judgment is reviewed de novo.  See Bennett 

v. Highland Park Apartments, LLC, 170 So. 3d 450, 452 (Miss. 2015), reh'g denied (Aug. 13, 2015) 

(citation omitted). 

II. THE CHANCERY COURT CORRECTLY FOUND THE TRUST-FUND 
PENALTY WITHIN MISS. CODE ANN. § 27-65-31 TO BE 
CONSTITUTIONAL 

 
a. The Trust-Fund Penalty Provision does not Violate the Separation of 

Powers’ Doctrine 
 

It is enshrined in Mississippi’s Constitution that “[n]o person or collection of persons, being  
 
one or belonging to one of these departments [executive, legislative & judicial], shall exercise any  
 
power properly belonging to either of the others.”  This passage is commonly known as the 

“Separation of Powers Doctrine.”  Miss. Const. Art.  1, § 2.   Russell argues that the trust-fund penalty 

provision within Miss. Code Ann. § 27-65-31 is an unconstitutional delegation of power from the 

Mississippi Legislature to the MDOR because it “vests in the Commissioner the power to make law 

which is reserved for the legislative branch of state government,” and that the Commissioner has 
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“uncontrolled power and discretion” to “decide when to impose it [the Trust-Fund Penalty provision], 

who to impose it against, and how it should be imposed.”  (Brief of Cross-Appellant, pgs. 11, 14).  

This argument is without merit. 

As an initial housekeeping matter, Russell is incorrect when he states that 55,510 taxpayers in 

2010 actually collected sales tax and failed to remit the same to the MDOR.  (Brief of Cross-Appellant, 

pg. 14).  Counsel for the MDOR highlighted this during the July 31, 2015 hearing concerning the 

parties’ respective summary judgment motions: 

Also for the record, the 55,000 – was it 510 or $100 as far as the tax – 
I mean 55,510 taxpayers that Russell referenced, that’s not in reference 
to taxpayers who actually collected sales tax and failed to remit it to the 
state.  That’s just taxpayers who were deficient and delinquent in tax, 
period, who probably either didn’t file sales tax returns, were audited 
and didn’t – underpaid tax or underreported tax.  It has no reference 
to 27-65-31. 

 
(R.E. 3; Tr. at 41). 
 
Thus, Russell’s assertion that Russell was treated differently from 55,509 similarly situated taxpayers 

is wholly inaccurate. 

As for the substantive portion of his argument, Russell’s use of the Mississippi Supreme 

Court’s ruling in Broadhead v. Monaghan, 117 So. 2d 881 (Miss. 1960) to create a separation of powers 

issue with the trust-fund penalty provision is a non-sequitur.  The issue in Broadhead was whether the 

Mississippi Legislature could delegate authority to the MDOR to determine the amount of an income 

tax penalty to be assessed, which could range anywhere from 10 to 25 % of the delinquent sum.  

Broadhead, 117 So. 2d at 887.  The Mississippi Supreme Court ruled that the MDOR could not 

constitutionally determine the amount of the penalty to be added to the delinquent sum, this function 

being within the purview of the legislature. However, the Court further held that administrative 

agencies, like the MDOR, have the constitutional authority to enforce prescribed penalties: 

It is also well-settled that the Legislature may delegate to an 
administrative officer or agency power to enforce penalties prescribed 
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by the Legislature for delinquencies in the payment of taxes without 
resort to the courts. Due process does not require that the courts, 
rather than administrative officers, be charged, in any case, with 
determining the facts upon which the imposition of such a penalty 
depends. 

 
Id. at 890 (citations omitted); see Field v. Clark, 143 U.S. 649, 694 (1892) (holding that delegations of 
fact-finding and enforcement authority from legislative body to administrative agencies are proper). 
 

All other cases cited by Russell in support of his argument either involve similar delegations 

of power within the legislature’s domain, or explicit delegations of standards/fact-finding in which an 

agency failed to engage in.  See State v. Allstate Ins. Co., 97 So. 2d 372, 375-376 (Miss. 1957) (legislature 

delegating power to determine insurance agent’s commissions or rates to majority of stock fire 

insurance companies, with Insurance Commission simply rubber stamping this consensus, 

unconstitutional); Mississippi Air & Water Pollution Control Permit Bd. v. Pets & Such Foods, Inc., 394 So. 

2d 1353, 1354-1355 (Miss. 1981) (Mississippi Air and Water Pollution Control Commission failed to 

set forth rules and regulations concerning emissions of odors, despite having this regulatory authority 

granted to them by Mississippi Legislature via Miss. Code Ann. § 49-17-29; therefore, revocation of 

permit based on impermissible odors invalid); Howell v. State, 300 So. 2d 774, 781 (Miss. 1974) 

(delegation of power by Mississippi Legislature to State Board of Health to reschedule controlled 

substances, or add/remove same, impermissible due to rescheduling/adding/removing such 

substances affecting criminal sentences; authority to define crimes and fix punishments for same 

vested exclusively in legislature).  As far as the Columbia Gulf Transmission matter is concerned, this 

Mississippi Supreme Court ruling actually supports the MDOR’s position, not Russell’s.  In that 

matter, the Mississippi Legislature simply delegated to the MDOR the fact-finding task of determining 

what portion of a taxpayer’s total income was attributable to sources within and without Mississippi 

through a suitable method.  Columbia Gulf Transmission Co. v. Barr, 194 So. 2d 890, 895 (Miss. 1967).  

The standard that the MDOR was to follow in evaluating earned income in this regard had already 
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been established by the Mississippi Legislature,1 much like the amount of the trust-fund penalty at 

issue in this matter. 

A Broadhead issue would exist in the present matter if the trust-fund penalty provision in Miss. 

Code Ann. § 27-65-31 permitted the MDOR to set the penalty, in its discretion, within a range of 100 

to 300 % of the amount of the sales tax due, without any set guidelines or formula.  This is not the 

case in the present matter as the Mississippi Legislature established the amount of the penalty at 3 

times the amount of sales tax due, and constitutionally delegated the authority to enforce this penalty 

to the MDOR in instances which a taxpayer fails to remit collected sales tax. Accordingly, MDOR’s 

application of the trust-fund penalty was appropriate in the present matter. 

Realizing the infirmity of his argument, Russell attempts to manufacture a separation of 

powers issue through his argument that the MDOR has discretion as to whether to impose the trust-

fund penalty at all through the word “may:”  

Broadhead clearly holds that unfettered discretion cannot be delegated 
to the Commissioner, and clearly not to the Commissioner’s 
employees, to determine the amount of penalty to impose or whether to 
apply the penalty at all.   

 
(Brief of Cross-Appellant, pg. 16). 
 

While it is true that “a basic tenant of statutory construction is that 
‘shall’ is mandatory and ‘may’ is discretionary,” the legislature cannot 
delegate uncontrolled and arbitrary power to the Commissioner to 
determine the amount of a penalty and whether to even apply the 
penalty. Franklin v. Franklin ex rel. Phillips, 858 So.2d 110, 115 (Miss. 
2003).2 

 
(Brief of Cross-Appellant, pg. 17). 
 

This argument is deficient for several reasons.  First, it is well-settled that the legislative  

                                                           
1 Columbia Gulf Transmission Co., 194 So. 2d at 895. 
2 The MDOR would like to make it clear to this Court that this case has nothing to do with legislative delegation 
of authority to an administrative body, but with allocation of attorney’s fees pursuant to a wrongful death suit.  
Franklin v. Franklin ex rel. Phillips, 858 So. 2d 110, 114 (Miss. 2003). 
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delegation of discretion to an administrative authority as to the execution and pursuance of a law is 

constitutional.  See Sec'y of State v. Wiesenberg, 633 So. 2d 983, 996 (Miss. 1994) (citation omitted).  

Second, the regular sales tax penalty, as it existed at the time of Russell’s sales tax assessment, was 

likewise discretionary by virtue of the word “may”. This penalty could have been imposed in instances 

where the taxpayer was negligent or in non-compliance with Mississippi’s sales tax laws if there was 

no intent to defraud on the taxpayer’s part.  Miss. Code Ann. § 27-65-39.  However, based on Russell’s 

argument, all discretionary penalty provisions, regardless of their size, would be deemed 

unconstitutional and unenforceable by virtue of the word “may.”  

 In an attempt to make sense of this argument, counsel for Russell attempted to draw a 

distinction between the respective penalty provisions during the July 31st hearing: 

Counsel opposite mentioned Section 39 of the Sales and Tax Use 
Statute and said it has the word “may.”  It absolutely does.  But you 
know what else?  It has a whole lot more than if you don’t pay a tax, 
you’re assessed a 300 percent penalty.  This is what it says: “They may 
assess a tax if it is because of a deficient or a delinquent tax due to 
negligence, failure to comply with these provisions, or authorized rules 
and regulations promulgated by the Department of Revenue.”  That’s 
39, the first paragraph. 

 
The second paragraph says, “If any part of the deficient or delinquent 
tax is due to intentional disregard of the provisions of this chapter, 
authorized rules and regulations promulgated under the provision of 
this chapter or fraud with the intent to evade the law, there should be 
assessed a penalty of 50 percent of the deficiency.” 

 
Now, that is all of about 250 words where 31 has three primary words.  
We know exactly what the policy is and the limits are under 39.  And 
that’s a 10 percent penalty, 50 percent penalty, which they’ve changed, 
by the way, now.  They don’t have that much discretion.  But it is clear 
and they’ve even got regulations.  31 has none of that. 

 
(R.E. 4; Tr. at 27-28). 
 
 As this Court can see, this purported distinction is illusory.  Both statutes clearly set forth 

conduct that could subject taxpayers to penalties, either for underpaying sales tax due to carelessness, 

or for collecting sales tax monies and failing to remit the same to the MDOR.  Contrary to Russell’s 
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assertion, the MDOR has not promulgated any regulations defining “negligence” for the standard 

penalty; the regulations only reference late filed sales tax returns and late payments of sales tax in 

regard to the standard sales tax penalty.  Miss. Admin. Code 35.IV.1.02 (102).  Thus, using Russell’s 

logic, the standard sales tax penalty would raise the same separation of powers problem that the trust-

fund penalty purportedly presents. Taking Russell’s argument to its logical conclusion, the MDOR 

would be left without the ability to enforce any of the penalty provisions provided by the Mississippi 

Legislature under sales tax law. 

 Based on the foregoing, it should be clear to this Court that Russell’s separation of powers 

constitutional challenge is meritless, and is a ruse designed to disguise his real issue with the trust-fund 

penalty - that the penalty is financially burdensome, and that he believes the same to be unfair.  

However, this economic burden does not equate to the statute being unconstitutional.  Indeed, the 

economic hardship is directly attributable to Russell’s own actions in converting trust-fund monies, 

not to any inherent harshness within Miss. Code Ann. § 27-65-31.  See Beltran v. Cohen, 303 F. Supp. 

889, 893 (N.D. Cal. 1969) (holding that summary tax levies on wages and salaries without exemption 

of some part of wage or salary of tax debtor not infringement of due process; “Although at first 

reading such a statute might seem harsh, it must be borne in mind that a duly assessed tax, especially 

a tax self-assessed by the taxpayer on his income tax return, implies that the taxpayer had property, 

money income in this case, out of which the tax could have been paid if the taxable portion of that 

income had been reserved from spending for other purposes. Thus, any harshness in a salary or wage 

levy without exemption is more apparent than real. The hardship stems more from the conduct 

of the taxpayer than from the nature of the statute”) (emphasis added). 

 Thus, since Russell is unable to clearly prove beyond a reasonable doubt that the trust-fund 

penalty within Miss. Code Ann. § 27-65-31 violates the Separation of Powers Doctrine of the 
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Mississippi Constitution, then the lower Court’s ruling sustaining the constitutionality of the same in 

this regard should be affirmed by this Court. 

b. The Trust-Fund Penalty Provision is Not an Excessive Fine, Forfeiture or 
Penalty in Derogation of the U.S. and Mississippi Constitutions 

 
Both the U.S. and Mississippi Constitutions contain a prohibition on excessive bail, fines and 

cruel and unusual punishment.  See U.S. Const. amend. VIII; Miss. Const. Art. 3, § § 28, 29.  The trust-

fund penalty contained within Miss. Code Ann. § 27-65-31 does not run afoul of either constitution 

as an excessive fine.   

The weight of authority supports the MDOR’s position that the trust-fund penalty within 

Miss. Code Ann. § 27-65-31 is civil/remedial in nature, and is not unconstitutionally punitive. In 

Broadhead, the Mississippi Supreme Court referenced a Montana Supreme Court matter which affirmed 

the constitutionality of an income tax penalty in double the amount of tax due for either failing to file 

an income tax return or failing to pay delinquent income tax within a certain time frame.  State ex rel. 

Hardy v. State Bd. of Equalization, 319 P.2d 1061, 1066 (Mont. 1958).  In doing so, the Montana Supreme 

Court deemed the same to be civil/remedial in nature,3 and to not be unconstitutionally excessive or 

oppressive: 

The Montana legislature, in adopting the penalty provided for in 

section 84–4924, must have deemed the income tax an important 

source of revenue also. The penalty although onerous was fitted to 

the exigencies of raising revenue from that particular source. If 

the penalty is too small, taxpayers will attempt to avoid it, taking 

so to speak, a ‘chance’. It should also be noted that a penalty is 

often geared to the cost incurred by the state in collecting 

delinquent taxes. Large sums of money are expended by this 

state in enforcing our tax statutes and collecting the money 

lawfully due. 

State ex rel. Hardy, 319 P.2d at 1064 (emphasis added). 

                                                           
3 Hardy, 319 P.2d at 1064. 
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It is likewise interesting to note that early on in the 20th century, our own Supreme Court upheld the 

constitutionality of a penalty in double the amount of tax due for failing to renew a privilege tax license 

in a timely manner.  Bennett v. Jones, 66 So. 277, 278 (Miss. 1914). 

In light of the foregoing, if a penalty in double the amount of tax due for untimely filed income 

tax returns and untimely paid income tax was deemed by the Hardy Court to not be excessive or 

oppressive in a constitutional sense, then does a penalty in the amount of 3 times the tax due for 

failing to remit trust-fund monies violate the Excessive Fines Clause of the United States and 

Mississippi Constitutions?  Broadhead gives this Court guidance regarding this inquiry: 

Penalties are graduated in severity according to the evils which 

the lawmaker wishes to prevent and the exigencies with which 

the penalty imposing statute deals; and it has been repeatedly held 

that the amount of the penalty to be imposed for failure to pay taxes 

when due is a matter for the Legislature to determine in its discretion.  

See Broadhead 117 So. 2d at 889 (Miss. 1960) (emphasis added) (citations omitted). 

 Russell’s collection and conversion of sales tax, trust-fund monies, for his own use is   

without question a more egregious transgression than failing to file tax returns or pay tax in a timely 

manner.  Indeed, the Court of Appeals in New York recently affirmed the constitutional validity of 

treble damages under New York’s False Claim Act as it related to a wireless telecommunications 

service provider’s knowing failure to collect and pay sales tax on interstate and international voice 

services: 

The penalty scheme does not impose an affirmative disability or 
restraint, and monetary penalties like those imposed by the FCA 
have not “historically been viewed as punishment” (United States 
ex rel. Bilotta v. Novartis Pharms. Corp., 50 F.Supp.3d 497, 544 
[S.D.N.Y.2014] [internal quotation marks omitted]). 

 
Although this Court previously stated that the FCA's penalty and 
damage scheme serves the aims of punishment, retribution, and 
deterrence (State of N.Y. ex rel. Grupp v. DHL Express [USA], Inc., 
19 N.Y.3d 278, 286–287, 947 N.Y.S.2d 368, 970 N.E.2d 391 [2012] ), 
federal courts have determined that the FCA's provision 
imposing “treble damages carries a compensatory, remedial 
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purpose alongside its punitive and deterrent goals” (Kane ex rel. 
United States v. Healthfirst, Inc., 120 F.Supp.3d 370, 399, 2015 WL 
4619686, *22 [S.D.N.Y., Aug. 3, 2015, No. 11 Civ 2325(ER) ]; see also 
Bilotta, 50 F.Supp.3d at 545–546; United States ex rel. Colucci v. Beth 
Israel Med. Ctr., 603 F.Supp.2d 677, 683 [S.D.N.Y.2009] ). As a result, 
the penalty and damages scheme of the FCA “does not compel 
a conclusion that the statute is penal” (Bilotta, 50 F.Supp.3d at 
546). 

 
Also, the FCA does not regulate conduct that was already a 
crime, and the penalty scheme may be rationally connected to 
the nonpunitive purposes of allowing the government to be made 
whole (see Cook County v. United States ex rel. Chandler, 538 U.S. 
119, 130–132, 123 S.Ct. 1239, 155 L.Ed.2d 247 [2003] ). Finally, given 
the compensatory, nonpunitive aims of the statute, the penalties 
are not unduly excessive. 

 
See People ex rel. Schneiderman v. Sprint Nextel Corp., 26 N.Y.3d 98, 114, 42 N.E.3d 655, 663 (2015), cert. 
denied sub nom. Sprint Nextel Corp. v. New York, No. 15-1041, 2016 WL 685628 (U.S. May 31, 
2016) (emphasis added). 
 

If a penalty in double the amount of tax due was deemed constitutionally permissible for 

something comparatively benign, like failing to file tax returns or pay income tax in a timely manner, 

then a penalty in the amount of 3 times the amount of tax due is indisputably within constitutional 

bounds for more egregious misconduct, like that attributed to Russell and Sprint.  It is Russell’s burden 

to prove beyond a reasonable doubt that the trust-fund penalty provision violates the Excessive Fines 

Clause of the United States and Mississippi Constitutions.  Russell cannot meet this burden because 

there is no case law in support of this argument.   

Again, the size of the penalty and the economic burden that it places on Russell does not make 

it excessive in a constitutional sense.  The Mississippi Legislature did not enact the trust-fund penalty 

provision to inflict wanton and cruel punishment on Russell and other individual taxpayers.  One can 

surmise that this provision was enacted to deter and discourage taxpayers like Russell from diverting 

collected sales tax monies to their own coffers, and to reimburse the State for lost revenue and 

investigative costs.  Thus, the lower Court’s ruling sustaining the constitutionality of the trust-fund 

penalty in this regard should be affirmed by this Court. 
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III. THE CHANCERY COURT CORRECTLY DETERMINED THAT THE 
MDOR’S IMPOSITION OF THE TRUST-FUND PENALTY AGAINST 
RUSSELL WAS NOT ARBITRARY AND CAPRICIOUS 

 
a. The MDOR’s Determination to Add the Trust-Fund Penalty to Russell’s Sales 

Tax Assessment was in Conformity with the Four-Part Test Set Forth in 
Buffington and Equifax 

 
In reviewing decisions made by the MDOR, this Court examines four-factors to determine  

whether the same was arbitrary and capricious: (1) did the MDOR have legal authority to take the 

action that it took; (2) was the MDOR’s decision in this regard supported by substantial evidence; (3) 

did the MDOR’s actions violate the constitutional or statutory right of the taxpayer; and (4) was the 

MDOR’s decision arbitrary and capricious.  See Buffington v. Mississippi State Tax Comm’n, 43 So. 3d 450, 

453-54 (Miss. 2010).  This analysis applies to the MDOR’s decision to impose penalties per tax 

assessments for assessments issued prior to January 1, 2015.  Equifax, Inc. v. Mississippi Dept. of Revenue, 

125 So. 3d 36, 46 (Miss. 2013). 

The Chancery Court explicitly found that the MDOR had the authority to impose the trust-

fund penalty via Miss. Code Ann. § 27-65-31, and that there was substantial, uncontroverted evidence 

to add the same to Russell’s sales tax assessment due to his admitted collection and retention of sales 

tax monies for 3 plus years.  (Brief of the Appellant, pg. 7).  For the reasons cited in the prior section, 

the Chancery Court correctly determined that the trust-fund penalty provision within Miss. Code Ann. 

§ 27-65-31 was constitutional, resulting in no violation of Russell’s constitutional rights.  (Brief of the 

Appellant, pg. 8).  While the Chancery Court, or perhaps this Court, may have gone in a different 

direction concerning application of the trust-fund penalty to Russell, there is no question that the 

MDOR’s decision to add the same to Russell’s sales tax assessment was not arbitrary and capricious.  

Thus, this Court should affirm the Chancery Courts determination that the MDOR’s decision to add 

the trust-fund penalty to Russell’s sales tax assessment was not arbitrary and capricious. 
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b. Rules and Regulations Concerning the Imposition of the Trust-Fund Penalty Are 

Unnecessary  

   The MDOR has statutory authority to “ … promulgate rules and regulations not inconsistent 

with the provisions of the sales tax law, for making returns and for the ascertainment, assessment and 

collection of the tax imposed by the sales tax law as he may deem necessary to enforce its provisions 

…” Miss. Code. Ann. § 27-65-93.  However, “the MDOR ‘may not promulgate rules that alter or 

amend or negate the effect of a statute and may not overstep [its] authority by creating regulations 

inconsistent with the controlling statutes.’”  See Mississippi Dep't of Revenue v. Mississippi Power Co., 144 

So. 3d 155, 162 (Miss. 2014) (citation omitted).   

The question for this Court is whether the trust-fund penalty provision has the requisite 

ambiguity necessitating the need for the MDOR to promulgate a regulation clarifying the same as it 

related to Russell’s actions during the audit period?4  The answer to this question is “no.”   

The trust-fund penalty provision within Miss. Code Ann. § 27-65-31 permitted the MDOR to 

assess a penalty in 3 times the amount of taxes due if the taxpayer fails to remit collected sales tax 

monies.  Miss. Code Ann.  § 27-65-31.  It is clear from the plain language of this statutory provision 

that if a taxpayer: (a) collects sales tax; and (b) fails to pay these collected sums to the MDOR, then 

(c) the MDOR may assess a penalty in 3 times the amount of sales tax due.  This statute was available 

for Russell and every other taxpayer to read and examine during the relevant time frame, providing 

clear notice as to the kind of conduct which would subject a taxpayer to this penalty, and obviating 

any due process concerns.  Even without reading the statute, it should be common sense to a vendor 

that it is obligated to remit moneys collected as a tax from a customer to the proper taxing authority.  

                                                           
4 Russell tries to argue that there is ambiguity within the trust-fund penalty provision due to the “presumption 
that the taxpayer collected the tax from the customer or purchaser,” and that the penalty can be added based 
on this presumption alone.  (Brief of Cross-Appellant, pg. 18).  This argument is irrelevant as it does not apply 
to Russell; the trust-fund penalty was added to his sales tax assessment based on actual collection and retention 
of sales tax, not presumed collection. 
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Nonetheless, it is undisputed that Russell engaged in the prohibited conduct by collecting and retaining 

sales tax monies for over 3 years, a fact that he conveniently omits from his Brief. 

The irony of Russell’s argument is that since the prohibited conduct is clearly delineated in the 

trust-fund penalty provision, then the MDOR would be acting arbitrarily and capriciously by 

promulgating a regulation which engrafted qualifications and modifications on the same.  It would be 

outside the MDOR’s rule making authority to either add, subtract or otherwise modify the aforesaid 

statutory language. See Mississippi Power Co., 144 So. 3d at 162.  The MDOR cannot promulgate a 

regulation asserting that there has to be a showing of fraud in order to impose this penalty. The MDOR 

cannot promulgate a regulation asserting that the penalty has to be imposed a certain number of times 

and in various geographic regions of this State in order to impose this penalty. The Mississippi 

Legislature was perfectly capable of adding these qualifications to the trust-fund penalty provision of 

Miss. Code Ann. §27-65-31, but chose not to.  If Russell wants these qualifications and modifications 

added to the trust-fund penalty provision in Miss. Code Ann. § 27-65-31, then he needs to obtain such 

changes from the Mississippi Legislature, not from the MDOR or this Court. See Mississippi Power Co., 

144 So. 3d at 162 (“The function of the Court is not to decide what a statute should provide, but to 

determine what it does provide. The Court must not broaden or restrict a legislative act”) (emphasis added) 

(citations omitted).   

To the extent that any of the MDOR’s employees, either current or former, has indicated that 

fraud is required to impose the 300 % penalty, then this assertion would be incorrect, and contrary to 

the statutory language of Miss. Code Ann. § 27-65-31. Such an interpretation is not binding on the 

MDOR, or on this Court, even if published through official regulations.  See Brady v. John Hancock 

Mutual Life Insurance Co., 342 So. 2d 295, 304 (Miss. 1977) (holding that MDOR’s interpretation that 

business situs required for foreign corporations in order to tax their income generated from intangibles 

“erroneous and does not have force of law” despite this interpretation being agency policy from 1924 



 

18 

 

to 1972; only actual situs, which could entail having promissory note secured by real property in 

Mississippi, required). 

At the end of the day, Russell wants the MDOR to enact regulations making it more difficult 

to impose the trust-fund penalty in instances where taxpayers indisputably collect tax, and fail to remit 

the same to the MDOR.  Russell’s aim in this regard is not an altruistic desire to improve tax policy, 

but a selfish aim to avoid accountability for behavior that was clearly prohibited through the trust-

fund penalty provision within Miss. Code Ann. § 27-65-31 – the conversion of collected sales tax 

monies.  However, the Mississippi Legislature enacted the penalty to deter this kind of behavior, and 

to ensure that sales tax revenue found its way into the State’s coffers.  Enacting regulations placing 

qualifications and limits on the imposition of this penalty would clearly be at odds with this legislative 

policy, and would be just as invalid as the MDOR’s former regulation concerning the manufacturing 

exemption for pollution control equipment, a regulation struck down by this Court in Mississippi Power 

Co.  Suffice to say, if the MDOR cannot close loopholes though its rule making authority, then it is 

prohibited from opening any loopholes through the same as well.   

c. Russell is Estopped from Arguing that there are Genuine Issues of Material 
Fact as to Whether the MDOR Acted Arbitrarily and Capriciously in Imposing 
the Trust-Fund Penalty 

 
Under Section II of Russell’s Cross-Appellant’s Brief, he asserts that “there remains a genuine  

issue of material fact regarding the Commissioner’s standard and procedure in assessing the 300% 

penalty under Miss. Code Ann. § 27-65-31.”  (Brief of Cross-Appellant, pg. 26).  This is at odds with 

Russell’s Motion for Summary Judgment filed with the Chancery Court, in which he argued that “[a]s 

a matter of law, MDOR’s assessment of the penalty under Miss. Code Ann. § 27-65-31 (2010) against 

Russell was arbitrary and capricious, as MDOR has no standard or regulation used in assessing  same.”  

(R. at 1001).  It is well settled that Russell is estopped from asserting that there are genuine issues of 

material fact in this regard per his cross-appeal: 
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Pursue argues that the chancellor erred in granting summary judgment 
in favor of the Commission and further argues that there were 
outstanding issues of material fact.  Pursue is estopped from 
arguing this issue, as it filed its own motion for summary 
judgment. “Because of judicial estoppel, a party cannot assume 
a position at one stage of a proceeding and then take a contrary 
stand later in the same litigation.” Dockins v. Allred, 849 So.2d 151, 
155 (Miss.2003) (citing Banes v. Thompson, 352 So.2d 812, 815 
(Miss.1977)). In its motion for summary judgment, Pursue asserted, 
inter alia, that “[t]here is no issue of disputed fact which would prevent 
this Court from awarding summary judgment to Pursue under Rule 56, 
MRCP.” Thus, in today's case, Pursue cannot, on the one hand, file its 
own motion for summary judgment asserting that there was no 
genuine issue as to any material fact and that it was thus entitled to a 
judgment as a matter of law, while on the other hand, arguing on appeal 
that the chancellor erred in granting the Commission's motion for 
summary judgment, since there did exist genuine issues of material 
facts, causing summary judgment to be improper. 

 
We thus find this issue to be without merit. 

 
Pursue Energy Corp. v. Mississippi State Tax Comm'n, 968 So. 2d 368, 377 (Miss. 2007) (emphasis added). 
 
 Even if Russell had not filed a Motion for Summary Judgment with the Court below, the 

MDOR’s standards and procedures in imposing the trust-fund penalty against other taxpayers is 

immaterial as it relates to its decision to impose the same against Russell.  In this regard, Russell 

believes that the trust-fund penalty needed to be enforced everywhere, or a certain number of times, 

in order to be enforced against him.  Several courts from other jurisdictions have soundly rejected this 

argument: 

There is no right under the Constitution to have the law go 
unenforced against you, even if you are the first person against 
whom it is enforced, and even if you think (or can prove) that you 
are not as culpable as some others who have gone unpunished. 
The law does not need to be enforced everywhere to be 
legitimately enforced somewhere. 

 
Futernick v. Sumpter Twp., 78 F.3d 1051, 1056 (6th Cir. 1996) (emphasis added); accord Marin All. For 
Med. Marijuana v. Holder, 866 F. Supp. 2d 1142, 1159 (N.D. Cal. 2011). 
 
 At the end of the day, the only material fact is whether Russell collected and converted sales 

monies during the audit period, conduct which would have made imposition of the trust-fund penalty 
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appropriate.  The Chancery Court found that there was no genuine issue of material fact concerning 

Russell’s engagement in this prohibited conduct: “… it is undisputed that Russell charged and 

collected sales tax from his customers and failed to remit the same to the MDOR over the course of 

three plus years.”  (R.E. 2; R. at 1259).  Based on the foregoing, Russell’s argument concerning how 

the trust-fund penalty has been applied to other taxpayers is a red herring designed to distract this 

Court’s attention away from his improper conduct during the audit period, and is meritless. 

REPLY BRIEF OF APPELLANT 
 

I. RUSSELL FAILS TO EFFECTIVELY COUNTER THE MDOR’S 
ARGUMENT THAT ITS DECISION TO ADD THE TRUST-FUND 
PENALTY TO HIS SALES TAX ASSESSMENT IS ENTITLED TO 
DEFERENCE UNDER THE PRIOR VERSION OF MISS. CODE ANN. § 27-
77-7 

 
Russell argues that deference should be eschewed in the matter at hand because: (a) the trust-

fund penalty provision within Miss. Code Ann. § 27-65-31 is unconstitutional; and (b) the current 

version of Miss. Code Ann. § 27-77-7 (H.B. 799) directs Chancery Courts to only give deference to 

the MDOR’s interpretation of law when the same is reflected in regulations and other written 

guidance.  The first argument is without merit based on the MDOR’s argument per the first part of 

its Cross-Appellee’s Brief.  The second argument is without merit because H.B. 799 cannot be 

retroactively applied to Russell’s assessment, due to the savings clause and due to the same pre-dating 

January 1, 2015: 

Nothing in Sections 15, 16 or 17 of this act shall affect or defeat 

any assessment, refund claim, request for waiver of a tax penalty or 

claim for tax credits or incentives or the administrative appeal or 

judicial appeal thereof where the initial date of said assessment, 

refund claim, tag penalty, claim for tax credits or incentives is before the 

date on which this act becomes effective. The provisions of the 

laws relating to the administrative appeal or judicial review of 

such actions which were in effect prior to the effective date of 

this act are expressly continued in full force, effect and operation 

for the purpose of providing an administrative appeal and/or 

judicial review of any assessment, refund claim, request for waiver 
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of a tag penalty or claim for tax credits or incentives where the initial 

date of said assessment, refund claim, tag penalty, claim for tax 

credits or incentives is before the date on which this act becomes 

effective. 

2014s. Laws Ch. 476 (H.B. 799), § 19, eff. Jan 1, 2015.  (emphasis added). 

Additionally, the plain language of the trust-fund penalty provision within Miss. Code Ann. § 27-65-

31 provided Russell with plenty of guidance regarding the prohibited conduct (collection and retention 

of sales tax monies) without the necessity of a clarifying regulation.  

The MDOR reiterates that the prior version of Miss. Code Ann. § 27-77-7 clearly directs 

chancery courts to give deference to the MDOR’s decision and interpretation of law as it would with 

any other administrative agency.  The Chancery Court below recognized this to a certain extent by 

finding that the MDOR’s decision to add the trust-fund penalty to Russell’s sales tax assessment was 

not arbitrary and capricious.  Contrary to the plain and unambiguous statutory language of the 

pertinent statute, the Court gave deference to the BTA’s decision to abate the trust-fund penalty for 

“good cause shown,” a phantom legal standard, not the MDOR’s decision to impose it in the first 

instance.  Thus, the MDOR respectfully requests that this Court reverse and render the lower Court’s 

decision affirming the BTA’s Orders.   

CONCLUSION 
 

Russell has a high hurdle to clear in order to prove that the trust-fund penalty provision within  

Miss. Code Ann. § 27-65-31 is unconstitutional.  Through his arguments that the penalty violates the 

Separation of Powers Doctrine and that the penalty violates the Excessive Fines Clause of the U.S. 

and Mississippi Constitutions, he effectively trips over this hurdle.  The Mississippi Legislature did not 

delegate authority for the MDOR to make the law concerning the penalty, only to enforce it.  The 

case law makes it crystal clear that such delegation does not violate the Separation of Powers Doctrine.       
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Additionally, the size of the penalty, 3 times the amount of sales tax due, does not make the same 

excessive in a constitutional sense.  The case law makes it crystal clear that such penalties are civil and 

remedial, and not unconstitutionally punitive. 

Finally, it should be clear to this Court that the Chancery Court did not err in determining that 

the MDOR’s decision to impose the trust-fund penalty against Russell was not arbitrary and 

capricious, the most notable reason being the undisputed fact that Russell collected and retained sales 

tax monies for over 3 years.  However, the MDOR reiterates that the Chancery Court’s ultimate 

decision to affirm the BTA’s decision to abate the trust-fund penalty and other penalties runs afoul of 

the standard of review set forth in Miss. Code Ann. § 27-77-7(5).  Deference should have been given 

to the MDOR’s decision to impose the penalties in the first instance, not to the BTA’s decision to 

abate the same.  For this reason, the MDOR respectfully requests that the Order and Opinion entered 

by the Chancery Court be reversed and rendered in favor of the MDOR, with the trust-fund penalty 

and standard sales and income tax penalties being reinstated, with all other aspects of the Order and 

Opinion being sustained. 

RESPECTFULLY SUBMITTED this the 28th  day of July, 2016. 
 

 MISSISSIPPI DEPARTMENT OF REVENUE 

 

     By:        /s/ Jon F. Carmer, Jr. 
      _________________________________ 

  David J. Caldwell (MSB No. 100800) 
  Jon F. “Jack” Carmer, Jr. (MSB No. 102931)  
  Mississippi Department of Revenue 
  Post Office Box 22828 

Jackson, MS 39225-2828 
Telephone: (601) 923-7412 
Facsimile: (601) 923-7423 
david.caldwell@dor.ms.gov 
jack.carmer@dor.ms.gov 
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