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ARGUMENT 

 

I. THE PROSECUTION ABUSED ITS DISCRETION IN SEEKING THE DEATH 

PENALTY AGAINST HUTTO BUT NOT AGAINST GEORGE AFFLECK 

BASED ON SOCIO-ECONOMIC FACTORS AND/OR A POSITION THAT 

DOMESTIC CRIMES ARE LESS IMPORTANT 

The State has failed to rebut Hutto’s argument that the prosecutor abused his discretion in 

making the arbitrary and capricious decision to seek death against Hutto without a rational basis. 

The State seems to suggest in its brief that because socioeconomic status is not a suspect class, as 

Hutto has always acknowledged, the irrational decision to seek death is permissible. As 

demonstrated in his opening brief, the standard of review for socioeconomic status claims is 

rational basis rather than strict scrutiny.  

Further Hutto has demonstrated the decision in this case was irrational. The only difference 

in the cases is the prosecutions belief that since Affleck was a domestic situation, a reasonable 

jury might think manslaughter was more appropriate charge is what is “unfair” about this issue. 

Unfair to the jurors of Hinds County who clearly did not have the same view of domestic 

violence the prosecutor had in this case. There is no rational basis for the prosecutor’s exercise of 

discretion in seeking death against Hutto and not Affleck, evidencing discrimination based on 

socioeconomic status thus this Court must vacate the sentence in this case. 

II. THE TRIAL COURT ERRED IN HOLDING HUTTO WAS COMPETENT TO BE 

TRIED AND IN NOT ORDERING FURTHER EVALUATION MID-TRIAL 

WHEN HIS IRRATIONAL BEHAVIOR ESCALATED 

 

The State’s arguments regarding competency to be tried are not supported by the record or 

the law. The State claims that as to the pre-trial finding of competency that Hutto “put on no 

evidence whatsoever to support.” Brief of Appellee at 21. Hutto not only submitted affidavits of 

counsel, collateral source records of his behavior outside of court found in the MSH report but 
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also Hutto’s behavior in court on numerous occasions are in the record and were before the trial 

court. 

As to the legal standard applied, the State recognizes that Hutto cites this Court’s opinion in 

Conner v. State, 632 So,2d 1239 (Miss. 1993) and notes that this Court has cited to Conner for 

the principle Hutto relies on but somehow concludes that this Court did not mean what it said. 

Brief of Appellee at 22. The State then argues because Hutto does not cite a case that was 

reversed based on the Conner rule the claim should be procedurally barred. This is an attempt to 

misapply the rule of procedural bar. Hutto does cite precedent from this Court to support his 

position.  

As to the midtrial competency issue, the State claims that the issue was not properly 

presented to the lower court because counsel asked the court to reconsider its holding on 

competency and did not request an evaluation. Rule 9.06, URCCC, does not require or anticipate 

a motion for mental evaluation. The rule requires the court to order the examination if “a 

reasonable ground to believe that the defendant is incompetent to stand trial” is presented to the 

court either by the court’s observation or on motion of counsel.   

As demonstrated in Hutto’s opening brief, his behavior in trial was equally detrimental to his 

ability to mount a defense as that of Eddie Lee Howard. The trial court, consistent with this 

Court’s opinion in Howard v. State, 697 So.2d 415 (Miss. 1997), should have at a minimum 

reconsidered the pretrial ruling on competency and/or ordered further examination. Because the 

court failed to take action this matter must be reversed. 

 

III. THE TRIAL COURT ERRED BY ADMITTING INTO EVIDENCE CUSTODIAL 

STATEMENTS OF HUTTO TO LAW ENFORCEMENT  

 

The State recognizes that Hutto makes two claims. One that he invoked his right to counsel at 

the end of his first statement and that there were promises made before that statement. They 
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recognize that the right to counsel was invoked but suggest admission of later statements was 

harmless error based on the overwhelming evidence of guilt. However in assessing the weight of 

other evidence it must also be recognized that the admission of these statements, particularly the 

references to Mark Cox  were the basis for admitting highly prejudicial evidence through 

testimony of Mr. Cox and his mother. This otherwise irrelevant evidence would not have been 

admitted but for the statements by Hutto. 

The State argues that there were “no promises of any kind.” In his opening brief Hutto 

directed the Court and State to the first recording of Hutto. (Exhibit 4, Supplemental Exhibit 1, 

and redacted trial exhibit 58A) The State argues the promise wasn’t sought and made because the 

location on the recording was not specified. Brief of Appellee at 34. The specific point in the 

recording begins at two minutes and twenty-six seconds and the exchange lasts less than twenty-

five seconds. Hutto clearly asks the officer to “give me your word on this” and the officer tells 

him he cannot help “unless [Hutto] really” cooperates, “you really have to corporate”, “you got 

to.” And Hutto does. 

The State goes on to suggest that Hutto’s claim is procedurally barred. Brief of Appellee at 

fn. 9. This claim is clearly inaccurate. In both pretrial motions Hutto alleged the statements were 

involuntary, not specifically or limited to involuntariness based on physical threat or violence. 

The prosecutor clearly understood Hutto was claiming the statements were based on promises, T. 

302, and the trial court clearly found “no promises were made.” T. 306. This issue is properly 

before this Court and for all reasons set forth in the opening brief and those made here, this Court 

must reverse the conviction.  

IV. THE TRIAL COURT ERRED IN SUBMITTING THE “PRIOR VIOLENT 

FELONY” AGGRAVATING CIRCUMSTANCE TO THE JURY. 
 

The State continues to focus its response to this error on the element of “violence” rather than 
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the statutory mandate that the prior offense be a felony under Mississippi law. They do make for 

the first time on appeal the suggestion that perhaps the evidence could be viewed through Miss. 

Code §97-5-23(2). Brief of Appellee at fn. 10. This subsection of the fondling statute does allow 

for a felony where the victim is 17 years old, but it requires the perpetrator be in a position of 

trust in that situation. There is not a shred of evidence that Hutto was in such a position.  

As put forth in detail in the opening brief, there was no allegation of penetration in the 

Alabama charging document and none found against Hutto. The only Mississippi felony that 

could be supported by the evidence of the Alabama conviction would be Miss. Code §97-5-23(1) 

and because the evidence in this case unequivocally shows that because the woman subject of 

that case was 17 years old it does not qualify as a felony in Mississippi. Because the State failed 

to prove beyond a reasonable doubt that as a matter of our law Hutto had been previously 

convicted of a felony the sentence of death must be vacated. 

V. THE TRIAL COURT ERRED IN EXCLUDING RELEVANT EVIDENCE 

OFFERED IN MITIGATION IN VIOLATION OF STATE LAW AND THE 

STATE AND FEDERAL CONSTITUTIONS 

 

Hutto raises unconstitutional limitations on two mitigation witnesses. In response to the first, 

Hutto’s ex-wife, the State argues the testimony was properly excluded based on Rule and was 

otherwise harmless because the sexual abuse victimization of Hutto testified to by his ex-wife 

was also mentioned by the social worker. Mrs. Hutto’s testimony was not cumulative. She was 

the only witness to testify that Hutto spoke of the abuse he suffered years before the death of 

Mrs. Simpson. The exclusion of her testimony was certainly not harmless and certainly not 

harmless beyond a reasonable doubt. Smith v. State, 986 So. 2d 290, 300 (Miss. 2008) (as a 

matter of constitutional law, where constitutional error has occurred and deprived a defendant of 

a fundamental right, prejudice must be presumed unless the State can demonstrate the error to be 

harmless beyond a reasonable doubt). 
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As to the application of the Rules of Evidence to exclude this testimony the State cites 

Jordan v. State, 786 So.2d 987 (Miss. 2001) and Conner v. State, 632 So.2d 1239 (Miss. 1993). 

The State ignores the plain language of MRE Rule 101 and  MRE Rule 1001 and Randall v. 

State, 806 So.2d 185 (Miss. 2001). Conner of course was final in 1993, the mandate issued in 

Jordan July, 5, 2001, and the mandate issued in Randall January 31, 2002.  Accordingly, 

Randall is controlling authority on this issue.   

Regarding the unconstitutional limitation placed on Dr. Schroder’s testimony in mitigation 

the State misconstrues the testimony and the law. Dr. Schroeder was prohibited from testifying 

that in her opinion Hutto suffered from Post-traumatic Stress Disorder (PTSD). The State claims 

that Dr. Schroeder did not offer that opinion. Brief of Appellee at 45. That claim is simply not 

true and contradicted by the record.  

The State attempts to support their claim by reference to an exchange in the record wherein 

the expert corrected a misstatement by defense counsel. Defense counsel asked the expert if 

Hutto had an “Axis I medical diagnosis.” T. 2536 (emphasis added). The expert clarified that 

Axis I was not where you find “medical diagnosis” and both agreed that Axis I is where you find 

major mental illness and the expert stated that there [Axis I] is where his anxiety disorder fits in.  

The State agrees that PTSD is in fact an Axis I diagnosis. Brief of Appellee at 46. Apparently 

they just fail to follow the testimony which reaches the same conclusion. Moreover the expert 

clearly states that Hutto meets the diagnostic criteria for PTSD. T. 2537 and Brief of Appellee at 

46. 

The State concedes that PTSD is relevant mitigation, Brief of Appellee at 48, but argues that 

Dr. Schroder was not qualified to give the diagnosis of PTSD. In reaching this conclusion, the 

State mischaracterizes this Court’s opinions in Fulgham and Pickett.  The State attempts to 

distinguish Fulgham because the precise “opinion” the social work expert had reached was not 
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PTSD. The State attempts to distinguish Pickett because the objection was to the social worker 

being accepted as an expert not to the testimony regarding PTSD. Brief of Appellee 49-51. 

These are distinctions without a difference. In Pickett, a licensed clinical social worker 

diagnosed the child-victim of sexual abuse with post-traumatic stress disorder. The social 

worker’s testimony was challenged under MRE Rule 702. The Court of Appeals rejected this 

challenge and this Court denied certiorari July 31, 2014. If a social work expert was not qualified 

to testify to a diagnosis of Posttraumatic Stress Disorder this Court would not have reached the 

question of expertise under 702.  

Pickett objected broadly to qualifications as an expert which objection included the specific 

testimony offered. In Pickett v. State, 143 So.3d 596 at ¶ 8 (Miss. 2014), this Court recognized 

that an expert in social work, assuming proper basis, can testify to a diagnosis of PTSD. This 

decision flows directly from this Court’s clear mandate that social work experts must be allowed 

to testify to their opinions and conclusions not just observations. Fulgham v. State, 46 So.3d 315 

¶¶ 63-67 (Miss. 2010) (trial court abused its discretion in refusing to allow Dorsey-Kidd to 

testify to her opinions and observations after accepting her as an expert in the field of social 

work) (emphasis added).  

 The State’s insistence that a strict reliance on the Rules of Evidence justify the trial 

court’s rulings do not conform to this Court’s opinion in Randall, the plain language of the rules 

nor could their position meet constitutional standards. Chamber v. Mississippi, 93 S.Ct. 1038 

(1973); Green v. Georgia, 99 S.Ct. 2150 (1979)(strict adherence to hearsay rule would violate 

due process). Accordingly, the death sentence must be vacated. 

VI. THE ADMISSION OF OVERLY PREJUDICIAL AND INFLAMMATORY POST-

AUTOPSY PHOTOGRAPHS MANDATES REVERSAL OF THE CONVICTION 

AND/OR SENTENCE 
 

The State first raises a claim that this issue is procedurally barred because the claim on 
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appeal is not the “precise argument” raised at trial. Brief of Appellee at 52. This is nonsense. The 

pretrial written motion, CP 120-21, clearly objects based on the same constitutional provisions 

and rules of evidence put forth in the opening brief and cites every significant case cited in the 

brief.  

The State’s suggestion that this Court has abrogated Rule 403 in Stone v. State, 94 So.3d 

1078 (Miss. 2012), is a stretch of that opinion. Hurnes, relied on by Hutto in his opening brief, 

involved the admission of autopsy photographs. The subject matter of the case sub judice. The 

subject matter of Stone was prior threats to the same victim of an aggravated assault. That is, the 

evidence objected to as more prejudicial than probative was proof directly related to an element 

of the offense charged.  

Clearly the language in Stone should be limited to its facts. Accepting the State’s 

interpretation of a “Stone Rule” would in effect negate Rule 403. Essentially, if a judge found 

prejudice outweighed probative value he could simply ignore that fundamentally unfair situation. 

A proper interpretation of the Rule is that a judge must balance the two with such balancing 

subject to review by this Court but if the trial court finds the balance in favor of prejudice to the 

accused he must exclude the evidence. The constitutional right to a fair trial and due process of 

law dictates this conclusion. 

VII. HUTTO’S CONSTITUTIONAL RIGHT TO CONFRONT WITNESSES WAS 

VIOLATED BY THE TRIAL COURT GRANT OF PROSECUTION MOTION IN 

LIMINE 

 

The State attempts to dismiss Hutto’s Constitutional Confrontation Clause claim as a 

“chain of custody” issue. The State argues that this claim is procedurally barred because Hutto 

failed to identify the witness he wanted to confront but was denied. Brief of Appellee at 56. The 

issue arose in the midst of cross-examination of officer Lewis. This witness was the only 

testifying witness who could have testified to the errors at the lab. It is crystal clear that Hutto 
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wanted to let the jury know that the evidence collection, storage and testing was performed under 

a cloud of error.  

As argued in the opening brief, the trial court erred in not allowing the Hutto to cross-

examine witnesses on all matters related to the testing especially “mistakes” made in labeling 

samples or otherwise handling of the evidence. Terry v. State, 718 So. 2d 1115, 1123-25 (Miss. 

1998). Similar to the procedures of the DNA process, in Terry, a witness was testifying to a 

company’s account practices. Id. at ¶ 39-40. On cross-examination defense counsel was asked 

the witness about the procedures when mistakes were made but when he attempted to question 

the witness about a document that demonstrated mistakes could be made the prosecution 

objected and trial court did not allow the confrontation. Id. at ¶ 41-43. The prosecution argued 

that the mere possibility of mistake in the process was irrelevant. Id. at ¶ 46. 

This Court held “[t]he constitutional right of confrontation of witnesses encompasses the 

right to cross-examine them. Id at ¶ 45 (citing Hubbard v. State, 437 So.2d 430, 433-34 

(Miss.1983)). The right to confrontation is an essential right of criminal defendants, noted by the 

United States Supreme Court as a “bedrock constitutional guarantee.” Crawford v. Washington, 

541 U.S. 36, 42 (2004). Accordingly, the denial of this fundamental right related to evidence as 

important (certainly in the mind of jurors) as DNA testing mandates this Court reverse the 

conviction in this matter. 

VIII. HUTTO’S RIGHT TO A FAIR TRIAL WAS VIOLATED WHEN A FORMER 

JAIL ADMINISTRATOR TESTIFIED THAT HUTTO HAD MADE THREATS 

TO HIM 

 

Hutto stands on the arguments made in his opening brief. 

 

IX. THE TRIAL COURT ERRED IN ALLOWING EXTENSIVE IRRELEVANT AND 

PREJUDITIAL VICTIM CHARACTER EVIDENCE TO BE INTRODUCED OVER 

DEFENSE OBJECTION. 

 

The State argues that the extensive character evidence introduced in the guilt phase of the 
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trial was admissible because it led to relevant evidence, specifically explaining why Mrs. 

Simpson would willingly go with Hutto. Brief of Appellee at 60-61. Why Mrs. Simpson would 

go with Hutto or even if she went willingly had absolutely no relevance to the crimes charged in 

this matter.  

The State’s second attack on Hutto’s reliance on Wiley is an inaccurate assertion that Wiley is 

limited to the character trait of peacefulness. Brief of Appellee at 62. The complete discussion of 

the issue from Wiley is set forth below. It is clear that the majority of improper questions 

regarding character of the deceased had nothing to do with “peacefulness.” The prosecution in 

Wiley was attempting to show the deceased was an older man, a “mighty good man”, “Mr. Good 

Buddy”, who would loan people money.  

Did the trial court err in allowing Marie Turner to testify regarding the character 

of the victim? 

During the direct examination of Marie Turner, the widow of the victim, the 

following exchange took place: 

Q. How old was Mr. Turner at the time of his death, Mrs. Turner? 

A. Sixty. 

Q. Sixty years old? Mr. Turner wasn't a violent person, was he? 

A. No sir. 

COUNSEL FOR DEFENDANT (Mr. Franks): Objection, Your Honor. 

THE COURT: I overrule the objection at this point in time. 

Q. He wasn't a mean person, was he? 

A. No, I can't say that he was, no, sir. 

Q. As a matter of fact he was a mighty good man, wasn't he, Mrs. Turner? 

A. Yes. 

Q. As a matter of fact, Mrs. Turner, Mr. Turner was known far and wide as “Mr. 

Good Buddy,” wasn't he? 

COUNSEL FOR DEFENDANT (Mr. Franks): I'm going to object to all of that, 

Your Honor, for the reason stated earlier regarding relevancy. 

THE COURT: I overrule the objection. 

COUNSEL FOR DEFENDANT (Mr. Franks): Thank you. 

Q. Did he have a nickname, Mrs. Turner? 

A. Several—Just what you said. 

Q. Mr. “Good Buddy.” 

A. Right. 

Q. Did Mr. Turner loan people money from time to time? 

A. Very little. 

COUNSEL FOR DEFENDANT (Mr. Franks): Objection again, Your Honor. 
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THE COURT: I sustain the objection regarding relevancy. 

 

Wiley argues that the character of the victim in no way relates to the eight 

aggravating circumstances enumerated in Miss.Code Ann. § 99–19–101(5) 

(Supp.1984). He further argues, “The questions were an obvious attempt by the 

Prosecution to circumvent the statutory restrictions, and sway the Jury with 

passion by causing the Jury to sentence out of pity for the victim.” 

 

The State concedes that the questions were “less than proper under the 

circumstances” but argues that the error was hardly prejudicial, especially in light 

of the overwhelming evidence against the appellant. 

“Ordinarily the character or reputation of the deceased person is not involved as 

part of the issue in a murder case, and proof relative thereto is generally 

inadmissible.” Shinall v. State, 199 So.2d 251, 257 (Miss.1967). See also, 

Hubbard v. State, 288 So.2d 716 (Miss.1974). It is generally agreed that the 

prosecution cannot enter proof of the good character of the decedent as part of its 

main case.McCormick, McCormick on Evidence § 193 (2nd ed. 1972). See also, 

40 Am.Jur.2d Homicide § 308 (1968) (Before the character of the deceased has 

been attacked by the defendant, the prosecutor may not introduce evidence of the 

reputation of the deceased for peacefulness.) 

 

Thus, it appears the admission of the character evidence was in error. The gravity 

of that error, however, does not arise to the level of being a reversible one. 

 

Wiley v. State, 484 So.2d 339, 348 (Miss. 1986). 

 

 The prosecutors in Hutto’s trial went much farther than brief questioning of one witness. 

The introduction of this evidence at the guilt phase was clearly improper and mandates reversal of 

the conviction. 

X. THE TRIAL COURT ERRED IN DENYING A THEORY OF DEFENSE 

INSTRUCTION THAT WAS A PROPER INSTRUCTION ON THE LAW, 

SUPPORTED BY THE EVIDENCE AND FOUND NO WHERE ELSE IN THE 

INSTRUCTIONS GIVEN. 

 

The State argues that this issue is procedurally barred because Hutto did not pursue a claim 

of “involuntary” intoxication in the trial court. The test for whether or not the trial court 

improperly denied a jury instruction does not turn on whether defendant argued his intoxication 

was involuntary. All a defendant must do to preserve an error in denial of a jury instruction is to 

tender an instruction that states the law and is supported by some evidence. As set forth in his 
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opening brief, Hutto has met this standard. 

It should be noted that the issue of “voluntary” intoxication not being a legally recognized 

defense was stated by the trial court as justification for denying the instruction. T. 2364. Defense 

counsel agreed that the State would be entitled to that instruction, T. 2355, if D-8 was granted. 

The only rational reading of this transcript is that there was evidence Hutto may have been 

intoxicated and clearly no evidence that if so it was voluntary leaving only involuntary 

intoxication. 

The State also argues that Hale v. State suggests that involuntary intoxication may not even 

be a defense to a specific intent crime. Hale did not hold this. Hale turned on a lack of 

evidentiary basis for the instruction and the defense being covered in other instructions. Neither 

of these factors apply in this case. Numerous witnesses testified that he appeared to be 

intoxicated. In the absence of any evidence that Hutto voluntarily became intoxicated, he had a 

right to present this theory to the jury. 

XI. THE TRIAL COURT ERRED IN ALLOWING SPECULATIVE AND 

UNRELIABLE OPINION TESTIMONY IN VIOLATION OF THE RULES OF 

COURT AND THE STATE AND FEDERAL CONSTITUTIONS WHICH 

PREJUDICED HUTTO IN BOTH THE GUILT AND SENTENCING PHASE OF 

THIS TRIAL. 

 

The State first again attempts to raise a procedural bar, this time for failing to secure a 

ruling on the motion in limine regarding opinion testimony that the substance appeared to be 

blood. Brief of Appellee at 66-67.  The State cites to discussions on T. 1961 to suggest that 

the court never ruled. In the State’s presentation of this issue, they jump from a ruling on T. 

1955 regarding photographs to a restatement of a proffer of the rest of Rather’s testimony on 

T. 1961. 

At T. 1956-57, the trial court addressed the motion in limine regarding Rather’s opinion 

testimony. C.P. 171-74. 
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BY THE COURT: Yes, sir. As long as you -- is it your intent to get a 701 opinion 

out of this witness? 

BY MR. YURTKURAN: No, sir. I mean, I do plan on asking what it appeared to 

be on the container, which is in the report. And I think the Court’s ruled that he 

can -- he can say that, what it appeared to be, but I don’t think he -- I mean, he’s 

not testifying as an expert, obviously. He’s just saying what appeared -- 

BY THE COURT: No. I’m not allowing anything further with regard to other 

than what it appeared to him. 

 

Clearly, the defense moved to exclude Rather’s opinion testimony regarding what the red 

stains “appeared to be.” It is clear the trial court addressed this motion and ruled that the 

witness could offer opinion testimony. This issue is preserved for review and mandates 

reversal of the conviction and/or vacating of the death sentence. 

XII. THE TRIAL COURT ERRED IN ALLOWING THE JURY TO CONSIDER THE 

UNDERLYING FELONY AS AN AGGRAVATING FACTOR IN SENTENCING. 

 

Hutto stands on the arguments made in his opening brief. 

 

XIII. THE DEATH SENTENCE IN THIS MATTER IS CONSTITUTIONALLY AND 

STATUTORILY DISPROPORTIONATE. 
 

Hutto stands on the arguments made in his opening brief. 

 

XIV. THE CUMULATIVE EFFECT OF THE ERRORS IN THE TRIAL COURT 

MANDATES REVERSAL OF THE VERDICT OF GUILT AND/OR SENTENCE 

OF DEATH . 

 

Hutto stands on the arguments made in his opening brief. 

 

CONCLUSION 

 For the foregoing reasons, as well as such other reasons as may appear to the Court on a 

full review of the record and its statutorily mandated proportionality review, James Cobb Hutto, 

III, respectfully requests this Court reverse the conviction of capital murder and sentence of 

death imposed upon him. 

 Respectfully submitted, this the 12
th

 day of September, 2016.  

 

     JAMES COBB HUTTO, III, Appellant 
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