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STATEMENT OF THE CASE 

Procedural History1 
 

The grand jury of the Second Judicial District of Hinds County indicted James Cobb 

Hutto, III
2
 on March 1, 2011. C.P. 12; R.E. 12. The indictment charged Hutto with capital 

murder for his role in the death of Ethel Simpson occurring on or about September 13, 2010. 

C.P. 12; R.E. 12. On May 13, 2011, Hutto was arraigned, and counsel was appointed to represent 

him. C.P. 19; T. 2-3. Later, his original counsel was relieved and new trial counsel appointed. 

C.P. 21-23. 

Trial counsel raised Hutto’s mental competence to be tried as an issue both pre-trial and 

during the trial. C.P. 27-31; R.E. 13-17; C.P. 104-107; R.E. 20-22; T. 220-226; T. 2039-2049. 

Prior to the trial, counsel sought relief from the trial court by filing various other motions 

including a motion to suppress statements made by Hutto C.P. 64-65; C.P. 123-124 and a motion 

to bar the death penalty C.P. 128-131; R.E. 23-28.  

The jury was selected from Lafayette County, C.P. 97-99, following a six-day process. T. 

498-1497. The culpability phase began on May 20, 2013 T. 1498, and ended on May 25, 2013, 

with the jury finding Hutto guilty of capital murder. T. 2411. The sentencing phase began on 

May 27, 2013. T. 2414. It concluded with the jury’s determination that death was the appropriate 

sentence. T. 2646-47. On May 28, 2013, the trial court sentenced Hutto to death by lethal 

injection. C.P. 264; R.E. 39; T. 2648-50. 

Hutto filed a motion on June 7, 2013, requesting a new trial or a judgment of acquittal 

notwithstanding the verdict of the jury. C.P. 279-282; R.E. 40-43. That motion was denied by the 

                                                 
1
 The clerk’s papers are cited in this Brief by page number as “C.P.” The transcript is cited by page 

number as “T.” Trial exhibits are cited as “Ex.” by number and Record Excerpts are cited as “R.E.”. 
2
 James Hutto’s preferred name is “Jamie.” Throughout this brief he is referred to as Jamie, Jamie Hutto 

or more simply Hutto.  
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trial court on January 2, 2013. C.P. 289; R.E. 44. Thereafter, on January 29, 2014, Hutto filed a 

notice of appeal to present his conviction and sentence to this Court for review. C.P. 290.  

STATEMENT OF FACTS 
 

Jamie Hutto was born to James Cobb Hutto Jr. and Phyllis Jones. His father abandoned 

him and his mother when Jamie was a young child. Phyllis married Larry Jones. The Jones’ 

marriage was marred by repeated abuse of Mrs. Jones, often witnessed by Jamie. T. 2560. The 

history of abuse was well documented by arrest reports of Larry and hospital records of Phyllis. 

T. 2560. 

Larry physically abused Jamie. Adding to the abuse and perhaps caused by it was Larry’s 

alcoholism. Phyllis suffered from Bipolar Disorder, which severely limited her ability to care for 

Jamie. T. 2567-68. His mother’s continual return to the abusive relationship and law enforcement 

laughing off seven-year-old Jamie’s attempt to get help contributed to his sense of helplessness. 

T. 2562. When Jamie went to live with his father, he again became a victim of physical abuse. T. 

2569. 

The most horrific aspect of Jamie’s childhood was the repeated sexual abuse by 

numerous perpetrators including his aunt who he was sent to live with for his “protection.” T. 

2561.This aunt was killed in the days following the death of Mrs. Simpson. A crime Jamie is 

accused of committing. 

Jamie eventually found one stable person and married her. He and Kathy had three 

beautiful children but he could not overcome his childhood. He never physically assaulted his 

wife or kids but he could not maintain the responsibilities of a father. After an affair and 

relationship with an almost 18-year-old girl, he was charged with a sex crime. His marriage 

ended, although they attempted a reconciliation. During this reconciliation period his wife 
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observed him going through the mandatory sex offender group sessions which sent him on a 

downward spiral from which he never fully recovered. T. 2491. 

There is no dispute that this man met Mrs. Simpson on September 13, 2010. They spent 

hours together socializing, including dinner and a trip to a Vicksburg casino. T. 1625-1727, 

1861-1929. After leaving the casino, on the drive from Vicksburg back to Clinton tragedy struck. 

Mrs. Simpson was killed and her body left in field off the highway and Hutto fled the state in her 

automobile. T. 1929 – 2001.  

The link between what occurred in the car (no doubt an innocent word or gesture by Mrs. 

Simpson) and Jamie’s memory of his traumatic life, especially his aunt’s abuse is apparent. T. 

2579-80. What happened in the car ride from Vicksburg is not clear but it resulted in what was 

likely a single blow that killed Mrs. Simpson. T. 2305. Jamie returned to Alabama and his aunt 

was killed soon after his arrival. T. 2057.  

SUMMARY OF THE ARGUMENT 

 

The trial court’s errors at both the culpability and sentencing phase of this trial require 

reversal of both the conviction of capital murder and the sentence of death imposed on Hutto. 

The trial court should not have allowed the prosecution to seek the death penalty in this case. 

Having allowed this to occur the trial court should have ensured that Hutto was competent to be 

put on trial for his life. 

The trial court improperly allowed the jury to consider evidence that prejudiced Hutto at 

both phases of the trial. The improper evidence included statements to law enforcement, 

photographs, alleged threats and victim character evidence. Hutto was also not allowed to 

confront all witnesses against him in violation of his constitutional rights. Nor was his jury 

properly instructed on his theory of defense. 
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At the sentencing phase, the trial court precluded him introducing relevant mitigation 

evidence. The constitutional balancing was further disturbed by the trial court’s improper 

submission of the three aggravating factors. Based on the law and facts of this case none of the 

aggravators found by the jury should have been submitted to the jury.  

ARGUMENT 

 

Standard of Review 

Capital murder convictions and death sentences are reviewed on direct appeal under a 

“heightened scrutiny” standard of review. Fulgham v. State, 46 So. 3d 315, 322 (Miss. 2010) 

(reversing sentence); Walker v. State, 913 So. 2d 198, 216 (Miss. 2005); Balfour v. State, 598 So. 

2d 731, 739 (Miss.1992) (citing Smith (Grady) v. State, 499 So. 2d 750, 756 (Miss.1986) 

“[P]rocedural niceties give way to the search for substantial justice, all because death undeniably 

is different.” Hansen v. State, 592 So. 2d 114, 142 (Miss.1991).  

Under this standard of review, this Court, among other things, considers trial errors for 

their cumulative impact; applies the plain error rule with less stringency; relaxes enforcement of 

its contemporaneous objection rule; and resolves all genuine doubts in favor of the accused. In 

sum, what may be harmless error in a case with less at stake becomes reversible error when the 

penalty is death. Fulgham, 46 So. 3d at 322. See also Flowers v. State, 773 So. 2d 309, 317 

(Miss. 2000); Walker v. State, 913 So. 2d at 216 (citing Irving v. State, 361 So. 2d 1360, 1363 

(Miss. 1978)); Fisher v. State, 481 So. 2d 203, 211 (Miss.1985).  

Moreover, as a matter of constitutional law, where constitutional error has occurred and 

deprived a defendant of a fundamental right, prejudice must be presumed unless the State can 

demonstrate the error to be harmless beyond a reasonable doubt. Smith v. State, 986 So. 2d 290, 
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300 (Miss. 2008) (citing Arizona v. Fulminante, 499 U.S. 279, 296 (1991); Delaware v. Van 

Arsdall, 475 U.S. 673, 674, (1986). 

I. THE PROSECUTION ABUSED ITS DISCRETION IN SEEKING THE DEATH 

PENALTY AGAINST HUTTO BUT NOT AGAINST GEORGE AFFLECK 

BASED ON SOCIO-ECONOMIC FACTORS AND/OR A POSITION THAT 

DOMESTIC CRIMES ARE LESS IMPORTANT 

Hutto filed a pretrial motion to bar the death penalty based on the prosecution’s abuse of 

discretion in seeking death against him but not George Affleck. C.P. 128; R.E. 23. The trial court 

denied the motion. T. 373; C.P. 168; R.E. 29. 

In his written motion, Hutto argued that based on the facts of each case there were no 

justifiable distinctions between the cases. C.P. 128 – 134; R.E. 23-28. Both cases involved the 

death of a woman at the hands of a man in a felony-murder situation. The facts reported on the 

Affleck case indicated Ms. Hearn was beaten, stabbed, abducted and killed after hours of abuse. 

If a distinction between the cases can be made those facts objectively render Affleck’s case 

worse than Hutto’s. Affleck’s prior history is also more aggravating than Hutto’s. While Hutto 

has a prior conviction, Affleck had been previously convicted of two aggravated assaults, 

burglary and multiple drug convictions. 

Hutto noted two apparent distinctions between the cases: socio-economic status of the 

victim and socio-economic status of the defendant. Ms. Hearn lived in a low income area with a 

median family income of $17,728. Ms. Simpson lived in a middle income area with a median 

family income of $58,771.3 Affleck was able to retain defense counsel but Hutto is indigent and 

has appointed counsel. The prosecution did not dispute these facts nor did the trial court address 

them.  

                                                 
3
 SOURCE: U.S. Census data by census tract, http://www.ffiec.gov/Geocode/CensusDemo, Ms. Hearn’s 

address in South Jackson (Tract 0035.00) and Ms. Simpson’s address in suburban Clinton (Tract 

0103.05). 
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The former would violate basic standards of decency and the equal protection clauses of 

the state and federal constitutions and the latter would violate Hutto’s rights under these clauses. 

See Furman v. Georgia, 408 US 238, 242 (1972) (“It would seem to be incontestable that the 

death penalty inflicted on one defendant is ‘unusual’ if it discriminates against him by reason of 

his race, religion, wealth, social position, or class, or if it is imposed under a procedure that gives 

room for the play of such prejudices.”); Moody v. State, 716 So. 2d 562 (Miss. 1998) (equal 

protection violated where defendant subjected to jail merely because they cannot afford to pay 

fine).
4
 

Facing this clear Constitutional violation the prosecution argued, and the trial court 

accepted as a factual distinction that the Affleck case involved domestic violence and was thus 

somehow less important than the Hutto matter. T. 371-73, CP 168; R.E. 29. Such a basis for 

distinction would clearly violate the public policy of Mississippi
5
 and could not be allowed. The 

second stated distinction, victim’s preference, is not proper, Miss. Code Ann. § 99-43-17, nor 

supported by record. In this matter the victims had accepted a life sentence and after Hutto 

rejected the plea the prosecution, without consulting the victim representatives, announced his 

intention to pursue death. T. 150.  

In a capital prosecution it is clear that “any decision ... be, and appear to be, based on 

reason rather than caprice. ...” Beck v. Alabama, 447 U.S. 625, 637-38 (1980) (quoting Gardner 

v. Florida, 430 U.S. 349, 357-58 (1977)). Death sentences must be imposed with reasonable 

consistency. Holland v. State, 705 So. 2d 307, 320 (Miss. 1997) (relying on Gregg v. Georgia, 

                                                 
4
 Socio-economic status is not recognized as a suspect classification for “equal protection” analysis thus 

strict scrutiny does not apply but the government must show a rational basis for its act.  
5
 The State of Mississippi has an honorable tradition of providing special protections to victims of 

domestic violence rather than rendering them second class status. See Miss. Code Sections 97-3-7 

(enhanced penalties for assaults against domestic partners); 93-21-1 through 33 (Protection form 

Domestic Abuse Law); 93-21-101 through 123 (Domestic Violence Shelters).  
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428 U.S. 875 (1976)). Prosecutorial discretion is permissible and perhaps constitutionally 

mandated, see McKleskey v. Kemp, 481 U.S. 279 (1987), however that discretion has limits 

which were exceeded in this case. See Ladner v. State, 584 So. 2d 743, 750-51 (Miss. 1991). 

 The doctrine of proportionality emanating from the Eighth Amendment mandates the 

death penalty be limited to the “worst of the worst” considering both the circumstances of the 

capital offense and the background of the offender. Under the facts and circumstances of these 

cases the decision to seek death against Hutto and not Affleck is clearly an arbitrary and 

capricious decision without rational basis in violation of the state and federal constitutional rights 

to a fair trial; to be free from cruel and unusual punishment; due process and equal protection.
6
 

II. THE TRIAL COURT ERRED IN HOLDING HUTTO WAS COMPETENT TO BE 

TRIED AND IN NOT ORDERING FURTHER EVALUATION MID-TRIAL 

WHEN HIS IRRATIONAL BEHAVIOR ESCALATED 

 

A. Evidentiary Background. 

 

Hutto was arrested in Lee County, Alabama on September 17, 2010, T.259, and later 

extradited to Mississippi following his March 1, 2011, indictment for capital murder. C.P. 4d. He 

was initially represented by the Hinds County Public Defender who appeared for arraignment 

May 13, 2011. At the Public Defender’s request, citing inability to work together, he was 

removed from the case in September 2011. T. 5. André de Gruy and Michael Knapp assumed 

representation of Hutto. C.P. 16-17. 

Hutto appeared before the trial court for a status conference on October 10, 2011. At that 

time de Gruy had been representing Hutto less than a month but had met with him numerous 

                                                 
6
The Eighth Amendment’s guarantee against cruel and unusual punishment bars imposition of the death 

penalty under a state scheme that sentencing discretion produces “wanton and freakish” results. See 

Furman v. Georgia, 408 U.S. 238, 309–310 (1972) (Stewart, J., concurring). The Constitution requires a 

system structured to produce “reliable” and “rational”, determinations of sentence. Woodson v. North 

Carolina, 428 U.S. 280, 305 (1976) (plurality opinion); Jurek v. Texas, 428 U.S. 262, 276 (1976). A 

system must meet an ultimate test of constitutional reliability in producing “a reasoned moral response to 

the defendant’s background, character, and crime.” Penry v. Lynaugh, 492 U.S. 302, 319 (1989).  
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times. Co-counsel was appointed on or about September 28, 2011. The prosecution raised the 

need for a mental evaluation and each defense counsel expressed the opinion that they were able 

to communicate with Hutto and did not see grounds at that time for a competency evaluation. T. 

11-12. 

However soon after this appearance, Hutto called counsel in obvious distress. The 

following day a team member went to visit him and he was highly agitated. Counsel then raised 

concerns about Hutto’s ability to rationally assist in his defense. This information was provided 

to the Court in chambers and in the presence of Assistant District Attorneys Rogillio and 

Yurtkuran. C.P. 27; R.E. 13. 

After the initial court appearance with de Gruy and Knapp, on nearly every occasion 

Hutto appeared in court, he had a seemingly irrational reaction to something, caused a 

disturbance and was either ordered by the trial court to be removed from the courtroom or asked 

to be allowed to leave. Counsel documented events that occurred outside court. While some of 

Hutto’s complaints related to perceived mistreatment in the jail he also complained about 

defense counsel arranging special visits with family members. T. 190. 

While waiting on the State Hospital to arrange for the evaluation the defense team 

contracted with a private psychologist to conduct an evaluation in the jail. Because of Hutto’s 

conduct the evaluation could not be completed. T. 168. Eventually Hutto was transported to the 

State Hospital to be evaluated by Dr. Robert Storer. Storer provided a report to the court wherein 

he was unable to conclude within a reasonable degree of psychological certainty that Hutto was 

competent.
7
  

                                                 
7 The trial court sua sponte sealed the report and written order finding Hutto competent. C.P. 101, 160. 
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Eventually defense counsel persuaded the prosecution to extend a plea offer. In the plea 

petition executed by Hutto and certified by counsel, counsel indicated that at that time they 

believed Hutto was competent. Hutto however aborted the plea,
8
 acknowledged to the Court that 

he had been disruptive and uncooperative in the past and promised to conduct himself 

appropriately going forward. T. 147-50.  

That was a promise he was unable to keep. Hutto’s rejection of the plea and promise to 

cooperate were respected by defense counsel. However, after several more incidents defense 

counsel moved the court for a ruling on the issue. C.P. 104; R.E. 20. Counsel explicitly stated 

that while he believed Storer would not add anything more than that found in his report at that 

time, counsel believed that as the case progressed he would be needed. T. 221-22. 

The trial court relied on this non-finding by Storer to support his ruling that Hutto was 

competent. The court also relied on a representation by defense counsel that Hutto appeared 

competent when he agreed to enter a plea that would have saved his life. The court dismissed the 

numerous irrational outbursts by Hutto as a willful refusal to cooperate. The court speculated that 

Hutto was attempting to delay the trial. If that is what he was trying to accomplish it 

demonstrates irrationality. A rational person would have figured out that it was not working – the 

case was always preceding forward. 

The trial court’s belief was clearly unwarranted. Hutto had a history of childhood sexual 

abuse as well as a history of competitive Tough Guy and mixed martial arts fighting and other 

head injuries that could have contributed to his behavior. The trial court was made aware of this 

evidence through Dr. Storer’s report. Eventually Hutto received the diagnosis of PTSD from Dr. 

Schroder. T. 2537. Hutto could not control his behavior and that behavior was an arbitrary factor 

                                                 
8
 Hutto mentioned the right to appeal during his conversation with the judge about ending the plea 

colloquy but also discussed jail conditions and the need for “the truth to come out.” T. 147-49. 
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influencing the jury to give him the death sentence. (REPORT OF TRIAL JUDGE, D: General 

Considerations: 8; R.E. 45-48)  

As predicted at the competency hearing, Hutto’s behavior did escalate. He missed 

significant portions of the first two days of his trial. On day three, he had an outburst before the 

jury that forced an end to the day’s proceedings but did not end the trial. T. 2014-16. At this 

point based on the clear evidence that Hutto was either trying to get himself killed or was at least 

unable to rationally assist in his defense, the defense requested a brief delay in the proceedings 

for a competency evaluation. The court denied this request. The prosecution argued, and trial 

court accepted, that having found him competent once was unreviewable. T.2039-49.
9
 This is 

both factually and legally incorrect. 

B. Law of Competency. 

 

Competency to stand trial derives from English common law and appears in early U.S. 

case law. Youtsey v. United States, 97 F.3d 937, 941-48 (6th Cir. 1899); United States v. 

Chisholm, 149 F. 284, 285-86 (D. Ala. 1906) (“whether the prisoner at this time is possessed of 

sufficient mental power, and has such understanding of his situation, such coherency of ideas, 

control of his mental faculties, and the requisite power to memory, as will enable him to testify 

in his own behalf if he so desires, and otherwise to properly and intelligently aid his counsel in 

making a rational defense”). 

                                                 
9
 Ironically the prosecution recognized that Hutto’s behavior in trial raised concerns about his mental 

state. The prosecution began its closing argument: 

 Ladies and gentlemen, we have all seen the behavior and the actions of James Hutto 

during this trial, and I want to get one thing clear before we go any further. Nowhere in 

these instructions will you ever find an instruction by this Court that you are to determine 

whether or not James Hutto is insane. That is not a decision for you to make. That issue 

hasn’t been raised in this trial, so it’s not anything that you need to consider when you go 

back to deliberate. 

T. 2374. 
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As detailed in Chisholm over a century ago, the right to stand trial while competent finds 

its moorings in the Due Process clause; the Sixth Amendment right to counsel; the Sixth 

Amendment right to presence and confrontation; the Fifth Amendment right to testify ; and the 

Eighth Amendment right to a principled, individualized proceeding. See Riggins v. Nevada, 504 

U.S. 127, 139-40 (1992) (Kennedy, J., concurring) (“[c]ompetence to stand trial is rudimentary, 

for upon it depends the main part of those rights deemed essential to a fair trial, including the 

right to effective assistance of counsel, the rights to summon, to confront, and to cross-examine 

witnesses, and the right to testify on one’s own behalf or to remain silent without penalty for 

doing so”). 

For constitutional purposes, the test for competency is “whether the defendant has a 

sufficient present ability to consult with his lawyer with a reasonable degree of rational 

understanding[,] and whether he has a rational as well as factual understanding of the 

proceedings against him.” Dusky v. United States, 362 U.S. 402, 402 (1960) ; Gammage v. State, 

510 So. 2d 802, 803 (Miss. 1987); see Pate v. Robinson, 383 U.S. 375, 385 (1966) (“[w]hen the 

evidence presents a ‘bona fide doubt’ as to the defendant’s competency, a court’s failure to order 

a competency evaluation and hearing violates the defendant’s right to due process”). Where a 

reasonable question of the defendant’s competency to proceed arises, the trial court must order a 

competency examination. Conner v. State, 632 So. 2d 1239, 1248 (Miss. 1993); URCCCR 9.06.  

In reviewing a finding against the suggestion of incompetence the following test must be 

employed:  

Did the trial judge receive information which, objectively considered, should 

reasonably have raised a doubt about defendant's competence and alerted him to 

the possibility that the defendant could neither understand the proceedings, 

appreciate their significance, nor rationally aid his attorney in his defense? 
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Howard v. State, 701 So. 2d 274, 281 (Miss. 1997) (citing Lokos v. Capps, 625 F. 2d 1258, 1261 

(5
th

 Cir. 1980)).  

When a court has found reasonable grounds to believe that a defendant is incompetent, 

any existing presumption of competence vanishes. McGinnis v. State, 241 Miss. 883, 893, 133 

So. 2d 399, 402 (1961). If no presumption remains that a defendant is competent, the burden 

must be placed on the State to prove competence. Id. The McGinnis Court ultimately held that 

“where the probability [of incompetence] is established, as in this case, and where the state does 

not refute the showing of probable cause, [the defendant] should not have been put to trial.” Id. 

Thus, when the threshold showing of incompetence has been made, as was done in Hutto’s case, 

the burden shifts to the State to prove that a defendant is competent.
10

  

                                                 
10

 Opinions of this Court to the contrary, see Ross v. State, 954 So. 2d 968, 1007 (Miss. 2007) (conviction 

reversed because of cumulative error); Evans v. State, 725 So. 2d 613, 660-64 (Miss. 1997) (both citing 

Medina v. California, 505 U.S. 437, 439, 112 S.Ct. 2572, 2574, 120 L.Ed.2d 353 (1992)), are based on a 

mistaken view of the Medina holding. Medina involved procedures where the burden was clearly placed 

on the defendant by state statute. See Medina v. California, 505 U.S. 437, 439, 112 S.Ct. 2572, 2574, 120 

L.Ed.2d 353 (1992). The issue was whether Cal. Penal Code Ann. § 1369 (f) violated Due Process by 

placing the burden upon the defendant to prove his incompetence by a preponderance of the evidence. 

Mississippi has no such statute or rule. 

 

In upholding the California statute in Medina, the United States Supreme Court noted: 

 

it is normally ‘within the power of the State to regulate procedures under which its laws 

are carried out, including the burden of producing evidence and the burden of 

persuasion,’ and its decision in this regard is not subject to proscription under the Due 

Process Clause unless ‘it offends some principle of justice so rooted in the traditions and 

conscience of our people as to be ranked as fundamental.’  

 

Medina v. California, 505 U.S. 437, 445, 112 S.Ct. 2572, 2577, 120 L.Ed.2d 353 (1992). Thus, 

Mississippi has the authority to allocate the burden to either the prosecution or the defendant. Just because 

the United States Supreme Court says a practice does not offend Due Process, though, does not require 

our State to adopt that practice. In recognizing state autonomy in the field of criminal procedures, the 

Supreme Court is saying that Mississippi is free to impose the burden as it sees fit, not that Mississippi 

must import a California statute to govern Mississippi competence determinations. Mississippi has no 

statute or rule allocating the burden of proof at a competence hearing. To the extent that Evans and Ross 

have placed the burden on the defendant under the authority of Medina, this placement is erroneous. 

Medina does not compel this result, thus nothing in Medina compels overturning McGinnis. 

 

Further, reliance on Griffin v. State, 504 So. 2d 186, 190-91 (Miss. 1987) (overruled on separate issue) for 
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To evaluate Dusky’s competence under Mississippi law a trial court must consider if the 

defendant is one:  

(1) who is able to perceive and understand the nature of the proceedings; (2) who 

is able to rationally communicate with his attorney about the case; (3) who is able 

to recall relevant facts; (4) who is able to testify in his own defense if appropriate; 

and (5) whose ability to satisfy the foregoing criteria is commensurate with the 

severity of the case. 

 

Conner v. State, 632 So. 2d 1239, 1248 (Miss. 1993). This Court elaborated further upon the 

second criterion: 

Defendants require a capacity to maintain the attorney-client relationship, 

embracing an ability to discuss the facts of a case with counsel “without paranoid 

distrust,” to advise and accept advice from counsel rationally about a pending 

case which is something more than a superficial capacity to converse with others. 

 

Conner v. State, at 1248.  

Furthermore, a criminal defendant may be competent for some purposes yet incompetent 

for other purposes as the Supreme Court of the United States held in Indiana v. Edwards, 554 

U.S. 164 (2008). A defendant may be competent to stand trial yet incompetent to represent 

                                                                                                                                                             
the proposition that the defense bears the burden is misplaced. In Griffin, the burden of proof issue was 

squarely presented: 

 

. . . the basic procedure for trial courts to follow in determining whether or not an accused 

is competent to stand trial is set forth in Emanuel v. State, 412 So. 2d 1187 (Miss. 1982). 

Such procedures used in State courts to determine the competency of a criminal 

defendant have been approved by the United States Supreme Court. See Drope v. 

Missouri, 420 U.S. 162, 174, 95 S.Ct. 896, 905, 43 L.Ed.2d 103 (1975). Further, the 

prosecution at the federal level is required to prove the competency of a criminal 

defendant by a preponderance of the evidence. See United States v. Makris, 535 F.2d 899 

(5th Cir. 1976). We see no reason for imposing a greater burden on state officials, 

especially in light of the fact that our procedures for determining competency are 

specifically designed to afford the accused due process of law and to ensure that he is 

capable of making a rational defense prior to being tried for the crime for which he is 

accused. See Emanuel v. State, 412 So. 2d 1187 (Miss. 1982). Accordingly, we find no 

merit in Griffin's argument that the State should be required to prove competency beyond 

a reasonable doubt or by clear and convincing evidence. 

 

Griffin v. State, 504 So. 2d 186, 190-91 (Miss. 1987) (overruled on separate issue). The Griffin Court did 

not shift the burden it merely declined to raise it. The burden of proof in Mississippi is clearly upon the 

State to prove that a defendant is competent once the inference has been raised.  
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himself as Hutto attempted to due in this trial. T. 2086-87, 2093-2101, 2011-12.
11

 These different 

levels of competency flow from Dusky’s Fifth Criterion requiring assessment of the first four be 

assessed in light of the “severity of the case.” Accordingly, a higher level of competence is 

required for a defendant facing the death penalty.  

C. The Trial Court Misapplied the Law. 

 

The trial court erred when it did not consider the full set of required criteria. The trial 

court entered a written order on April 30, 2013, finding Hutto competent to stand trial. The order 

is filed under seal with this Court. C.P. 160. In that order, the trial court made no finding about 

whether Hutto was able to perceive the proceedings or whether he understood the nature of the 

proceedings against him. The trial court did find he had the “ability to assist counsel;” however, 

this statement does nothing to explain whether that assistance would consist of rational 

communication. The trial court noted a perceived unwillingness on the part of Hutto to assist his 

counsel, but it did nothing to explain how that unwillingness was due to a rational, competent 

decision-making process. Indeed, the only purpose for not assisting was a desire to be killed.
12

  

There is no evidence that the trial court considered the first or fifth criteria. The second, 

third and fourth criteria are given very short shrift by references to Dr. Storer’s report. A report 

in which Dr. Storer’s “forensic opinion” is that he was “not able to form an opinion to a 

reasonable degree of psychological certainty regarding Mr. Hutto’s competence-related 

abilities.” Storer Report at 26 (filed under seal). Because the trial court did not fully consider and 

                                                 
11

 Following the outburst in which he shouted obscenities and making obscene gestures at the jury as well 

has injecting prejudicial facts that had been excluded from the trial, after the overnight recess Hutto 

decided to cross-examine the next three witnesses. He struggled following the questions written out for 

him, failed to ask a question that was allowed, was confused about what the witness has testified to or 

which witness it was, referred to himself in third person and otherwise floundered.  
12

 Such a desire violates the public policy of Mississippi. Shamburg v. Grand Casino of Mississippi, Inc., 

84 F.Supp 2d 794 (S.D. Miss. 1998) (suicide is legally recognized as a common law crime in 

Mississippi); see also Miss. Code §99-1-3. 
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make findings on all five of the required criteria, the conviction must be reversed. This is 

especially true in a matter wherein life is literally at stake.  

That the trial court’s finding is manifestly wrong is demonstrated by its factually 

incorrect finding that competence “[has] only recently been raised by counsel.” Order of April 

30, 2013 (filed under seal). It is true that when the issue was first raised trial counsel (Knapp and 

de Gruy) indicated that they observed no issues regarding competence. T. 12. This one statement 

was very early both in the proceedings and in the relationship between Hutto and this trial team.  

Almost immediately after this first appearance with Hutto counsel noted concerns about 

competence.
13

 T. 29-30; C.P. 27-30; R.E. 13-16. It did not take long before competence concerns 

arose in earnest. As early as October 28, 2011, counsel was averring “[w]e now have concerns 

about his ability to rationally assist in his defense.” C.P. 27-31 (¶2); R.E. 13-16. Counsel never 

retreated from this statement. On April 5, 2012, counsel did not feel that Hutto was sufficiently 

competent that they could raise the issue of changing venue. T. 27. On that same date, counsel 

communicated to the trial court that their communication with Hutto was inconsistent in nature. 

T. 25.  

Counsel noted on October 12, 2012, that Hutto was being evaluated for competence. T. 

60. The trial court recognized on January 28, 2013, that defense counsel had been raising 

competence concerns by way of motion, T. 68, and again on March 25, 2013. T. 167. Trial 

counsel also suspected that Hutto had sustained brain damage. T. 161. Counsel were surely in the 

best position, from a factual as well as a legal standpoint, to know whether Hutto was consulting 

with them with “a reasonable degree of rational understanding.” See Metcalf v. State, 628 558, 

                                                 
13

 This should not have been a surprise to the trial court. The Hinds County Office of Public Defender had 

previously represented Hutto. The trial court terminated that representation because of an inability of 

Hutto and the HCOPD team to work together. 
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563 (Miss. 1993) (defense counsel is presumed to be in the best position to gauge competency 

concerns). One trial counsel even noted upon examination of the trial court that Hutto had never 

fully “cooperated.” T. 225. Yet, the trial court not only did not consider the claims of counsel to 

any degree when forming its conclusion competence, it affirmatively misstated the record.  

The trial court noted that Hutto was aware of certain rights related to his confinement. T. 

225-26. From this flowed the trial court’s erroneous conclusion that Hutto was aware of the 

proceedings instituted against him. Awareness of his rights of confinement certainly does not 

demonstrate a rational understanding of the proceedings against him. With his life on the line, 

Hutto speaks repeatedly about conditions of his confinement despite having been advised that 

these matters were beyond the control of his counsel and apparently the trial court. He does not 

complain of the course of action taken by counsel or about his potential defense. This can hardly 

be considered rational, and the trial court would have had to face this view if it had utilized the 

proper standard to judge competence. 

The trial court does not cite Dusky or any other legal standard it considered when 

determining that Hutto was competent. It appears that the trial court employed no set standard 

related to competence. The standard that seemed important to the trial court was avoiding a 

continuance. T. 69; 119; 125. In fact, long before anyone examined Hutto the trial court seemed 

to indicate prejudgment on the issue. “If it turns out that there is a ruling that he’s not competent 

to stand trial, so be it, but I don’t think we ought to anticipate that.” T. 64. The trial court seemed 

to think that the issue of competence was merely a delay tactic. T. 68. Thus, it appears that the 

trial court did not take the issue seriously and disposed of it in summary fashion without 

considering any legal standards. Addkison v. State, 608 So. 2d 304, 310 (1992) (A criminal 
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conviction must be overturned if an erroneous legal standard is utilized to determine 

competence).  

D. Further Error in Failing to Order Evaluation Mid-Trial. 

 

Assuming arguendo that the initial finding of competence was not erroneous,
14

 the failure 

to have Hutto evaluated after his trial outbursts is error. In an early pre-trial proceeding counsel 

first noted that Hutto’s competence appeared to wax and wane. T. 117. When confronted with a 

plea petition signed by counsel asserting that Hutto was competent, counsel explained to the trial 

court again that his competence appeared to fluctuate. T. 223-24. The fluctuation of Hutto’s 

mental instability arose once again when he erupted at the end of the third day of the trial. T. 

2014-16.
15

 This eruption was apparently precipitated by his inability to communicate with 

counsel about the cross-examination of a witness, which is the cornerstone of the competence 

issue. T. 2014-15. 

Because of the outburst, defense counsel moved for a reexamination of competence. T. 

2039-2049. In a moment of either dark comedy or immense sadness, Hutto objected to his own 

counsel’s renewed request for the trial court to find him incompetent. T. 2041. In response to this 

request of defense counsel, the State essentially responded that the trial court had once found 

Hutto competent; there was no need to inquire further. T. 2042-43. The State urged the trial court 

not to reexamine the competence issue--to disregard the fluid nature of competence and mental 

                                                 
14

 State decisions have reviewed competence decisions to determine whether they are manifestly against 

the overwhelming weight of the evidence. Evans v. State, 725 So. 2d 613, 661 (Miss. 1997) (citation 

omitted); Emanuel v. State, 412 So. 2d 1187, 1189 (Miss. 1982). However, Justice White noted that the 

decision of the trial court regarding the ultimate issue of competence is a mixed question of law and fact. 

Maggio v. Fulford, 462 U.S. 111, 119-120, 103 S.Ct. 2261, 2265, 76 L.Ed.2d 794 (1983) (per curiam) 

(White, J., concurring).  
15

 This was not the first eruption, not even his first eruption in trial and he had already absented himself 

from significant portions of the trial. The trial judge reminded counsel in denying the request for 

evaluation that “[a]s far as you being concerned at this point in time about his outbursts, these are not the 

first outbursts.” T. 2049.  
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health issue. T. 2042-43. It appears that this is exactly the decision made by the trial court. T. 

2049.  

This of course is both legally and factually wrong. “Mental illness itself is not a unitary 

concept. It varies in degree. It can vary over time. It interferes with an individual's functioning at 

different times in different ways.” Indiana v. Edwards, 554 U.S. 164, 175 (2008) (emphasis 

added).  

This Court has confronted this situation before. The record in this case is more egregious 

than the record before this Court in Howard v. State, 697 So. 2d 415 (Miss. 1997). Howard 

exhibited difficulties with his lawyers and family similar to those exhibited by Hutto. Id. at 423. 

As in this case, Howard’s attorneys questioned his competency included raising the issue again 

during the trial. Id. at 423. Although the Howard Court discounted the opinion of the state 

hospital, Id. at 422, the trial judge in Howard at least had that opinion which found Howard 

competent in all respects. In this case, no mental health professional has ever opined that Hutto 

was competent to be tried.  

The question for this Court is: Did the trial judge receive information which, objectively 

considered, should reasonably have raised a doubt about defendant's competence and alerted him 

to the possibility that the defendant could neither understand the proceedings, appreciate their 

significance, nor rationally aid his attorney in his defense? Clearly, the prosecution had doubts as 

shown in their closing argument:  

 Ladies and gentlemen, we have all seen the behavior and the actions of James Hutto 

during this trial, and I want to get one thing clear before we go any further. Nowhere in 

these instructions will you ever find an instruction by this Court that you are to determine 

whether or not James Hutto is insane. That is not a decision for you to make. That issue 

hasn’t been raised in this trial, so it’s not anything that you need to consider when you go 

back to deliberate. 

 

T. 2374. 
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The prosecution feared that the “objective” jury would “reasonably” be alerted to the 

“possibility” Hutto was mentally ill. Harden v. State, 59 So. 3d 594, 601 (Miss. 2011). Just as the 

conviction and death sentence of Eddie Howard had to be reversed and vacated the conviction 

and death sentence of Jamie Hutto must be reversed and vacated. The trial court erred when it 

did not order further examination by a mental health professional when the issue of competence 

was raised again mid-trial.  

III. THE TRIAL COURT ERRED BY ADMITTING INTO EVIDENCE CUSTODIAL 

STATEMENTS OF HUTTO TO LAW ENFORCEMENT  

 

Hutto gave several statements to law enforcement officers in Mississippi and Alabama. 

By pretrial motion Hutto sought to have these statements suppressed as a violation of his Fifth 

Amendment privilege against self-incrimination. C.P. 123. On April 22, 2013, the trial court 

heard Hutto’s motion to suppress statements. T. 232-308. The statements at issue were marked 

and received as exhibits 4, 6, and 7.
16

 Exhibit 4 (Supp. Ex. 1) contains a recording of an 

interview conducted by Kwesi Drake of the Lee County, Alabama Sheriff’s Department. T. 233-

279. Early in this first interrogation, Hutto clearly seeks and receives promises that his 

cooperation will result in rewards to him. At the conclusion of the interview recorded on Exhibit 

4, Hutto clearly invokes his right to an attorney. T. 271-72; T. 277.  

A second interview was recorded on the same disc as the first interview. T. 289-290. The 

second interview was conducted approximately thirty minutes after the first interview in the 

same room and on the same equipment. T. 284, 294. It was conducted by John Tanks of the 

Birmingham Police Department. T. 282-298. He wanted to interview Hutto about an incident 

involving Virginia (or Faye) Rardon. T.295.  

                                                 
16

 These exhibits were redacted and introduced into evidence as Exhibit 58 A and B. They appear in this 

Record as Ex. 1 (original Exhibit 4) and 2 (original Exhibit 6 and 7) of Supplemental Exhibits. Trial 

Court Order April 13, 2015. 
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A third interview occurred on Wednesday, September 22, 2010, and it was conducted by 

Kwesi Drake of the Lee County, Alabama Sheriff’s Department. T. 233-279. It occurred in the 

same room as the first two interviews, and was likewise recorded on the same equipment. T. 

233-279. A fourth interview occurred on Thursday, September 23, 2010. T. 282-298. This fourth 

interview was conducted by John Tanks of the Birmingham Police Department. T. 282-298. This 

interview took place in Birmingham, while Hutto was in the Jefferson County Jail. T. 292.  

At all four interviews, the law enforcement officials read warnings to the Hutto and asked 

him to sign documents purporting to waive his rights to counsel and to silence which he did. T. 

232-298. The latter three interviews followed an invocation of the right to counsel made by 

Hutto but were conducted without counsel physically present. T. 232-298. 

“The State bears the burden of proving all facts prerequisite to admissibility beyond a 

reasonable doubt.” Cox v. State, 586 So. 2d 761, 763 (Miss. 1991) (citations omitted). An officer 

simply testifying that the confession was voluntary is only enough to get the prosecution past a 

prima facie showing. In light of the clear video evidence to the contrary the officer’s claims are 

rebutted and the trial court finding no promises, T. 306-07, is not supported by the evidence and 

therefore reversible error.  

All individuals undergoing custodial interrogation must be warned of their right not to 

violate their Fifth Amendment privilege. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 

L.Ed.2d 694 (1966). Being in custody after an arrest is an inherently coercive situation for a 

suspect. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). To protect 

against compelled self-incrimination, certain warnings must be provided to the suspect to dispel 

the coercion inherent in the custodial environment. Miranda at 467-471, 1624.  

If a suspect requests the assistance of counsel, all interrogation must cease. Edwards v. 
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Arizona, 451 U.S. 477, 484-485 (1981); Downey v. State, 144 So. 3d 146 at ¶ 9 (Miss. 2014) 

(This Court is “empowered by our state constitution to exceed federal minimum standards of 

constitutionality and more strictly enforce the right to counsel during custodial interrogations. 

See Miss. Const. art. 3 § 26; see also Smith v. State, 500 So. 2d 973, 979 (Miss.1986)”). 

The mere signing of a waiver and agreeing to speak to law enforcement is not the end of 

the inquiry. A confession is involuntary if induced by promises of leniency or other reward. 

Miller v. State, 243 So. 2d 558, 559 (Miss. 1971); Abrams v. State, 606 So. 2d 1015 (Miss. 1992) 

(trial court’s denial of motion to suppress manifestly wrong in light of promises of leniency).  

After a suspect invokes the right to counsel, interrogation may not be reinitiated by law 

enforcement regarding any matter. Arizona v. Roberson, 486 U.S. 675, 677-78, 108 S.Ct. 2093, 

100 L.Ed.2d 704 (1988). “Surely there is nothing ambiguous about the requirement that after a 

person in custody has expressed his desire to deal with the police only through counsel, he ‘is not 

subject to further interrogation by the authorities until counsel has been made available to him . . 

. .’” Arizona v. Roberson, 486 U.S. 675, 682 (1988) (citing Edwards v. Arizona, 451 U.S. 477, 

484-85 (1981)). The prohibition on reinitiating interrogation operates until Miranda custody has 

ended and fourteen (14) days has elapsed after the Miranda custody ended. Maryland v. Shatzer, 

559 U.S. 98, 110-111 (2010).  

The prohibition operates to exclude law-enforcement initiated interrogation even when 

counsel has been consulted after an invocation of the right to counsel. Minnick v. Mississippi, 

498 U.S. 146, 111 S.Ct. 486, 112 L.Ed.2d 489 (1990). Counsel must be physically present with 

the suspect who is in custody before interrogation may be reinitiated after the right to counsel has 

been invoked. Minnick v. Mississippi, 498 U.S. 146, 159, 111 S.Ct. 486, 494, 112 L.Ed.2d 489 

(1990).  
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It is irrelevant whether a law enforcement officer actually knew that a suspect had 

invoked his right to counsel. 

Finally, we attach no significance to the fact that the officer who conducted the 

second interrogation did not know that respondent had made a request for 

counsel. In addition to the fact that Edwards focuses on the state of mind of the 

suspect and not of the police, custodial interrogation must be conducted pursuant 

to established procedures, and those procedures in turn must enable an officer 

who proposes to initiate an interrogation to determine whether the suspect has 

previously requested counsel. … Whether a contemplated reinterrogation 

concerns the same or a different offense, or whether the same or different law 

enforcement authorities are involved in the second investigation, the same need to 

determine whether the suspect has requested counsel exists. The police 

department's failure to honor that request cannot be justified by the lack of 

diligence of a particular officer. 

 

Arizona v. Roberson, 486 U.S. 675, 687-88 (1988). Thus, it is clear that when a suspect requests 

counsel, that invocation of the right to counsel is imputed to all law enforcement officials for all 

purposes during the life of the Miranda custody and for fourteen days afterward. 

Hutto requested counsel in the first interrogation. All subsequent interrogations were 

clearly in violation of the Edwards rule because counsel was not physically present with Hutto. 

Duplantis v. State, 644 So. 2d 1235 (Miss. 1994); Balfour v. State, 598 So. 2d 731 (Miss. 1992); 

Balfour v. State, 580 So. 2d 1203 (Miss. 1991).  

At the hearing before the trial court the prosecutor argued that  

[a]s to the argument about asking for a lawyer, yes, he did ask at the end of his 

first interview with Investigator Drake. Also, the State would say it’s obviously 

the law that he was interrogated on another crime, a separate crime, by another 

agency which, of course, is different in that situation. That’s perfectly permissible 

for that to be happening. 

 

T. 304. Hutto stands on the law cited above to assert that it is perfectly impermissible for that to 

be happening.  

The trial court found that Hutto invoked his right to counsel. T. 307. (“. . . when he 

invoked his right to counsel in Lee County . . . .”). However, the trial court did not carry that 
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finding as far as the law requires, which would have resulted in the blanket exclusion of the three 

subsequent interrogations. Instead, the trial court followed the invalid reasoning proffered by the 

prosecution. “Now, as far as that afternoon, even though it was on the same equipment and in the 

same facility, the officers from Birmingham came in and interviewed him about an entirely 

different matter.” T. 307. “[R]ight out of the gate the first thing that happened with the 

Birmingham interviewers [is] they advised him of his Miranda rights. . . . And he never invoked 

his right to counsel any time during the Birmingham interview . . . nor did he invoke his right to 

counsel after the interview was continued once again . . . in the city of Birmingham.” T. 307-308.  

Hutto was in custody when he was interrogated. He sought and was promised benefits. 

He invoked his right to counsel. Law enforcement initiated the interrogation in the absence of the 

physical presence of counsel. Clearly, the trial court applied an incorrect principle of law. 

Accordingly, the conviction must be reversed, and this matter remanded for a new trial where the 

State is barred from admitting statements that were obtained in violation of the Constitution of 

the United States and/or the Constitution of Mississippi. 

IV. THE TRIAL COURT ERRED IN SUBMITTING THE “PRIOR VIOLENT 

FELONY” AGGRAVATING CIRCUMSTANCE TO THE JURY. 
 

 Over defense objection the trial court allowed the jury to consider as an aggravating 

circumstance that Hutto was previously convicted of a felony involving the use or threat of 

violence. T. 2415, 2438-40, C.P. 233. The jury found this aggravator and based its decision to 

sentence Hutto to death on this finding. Ex. 81. The Mississippi Legislature clearly and 

unequivocally limited the aggravating circumstance to “felony” crimes. Miss. Code Ann. § 99-

19-101 (5) (b). 

 The evidence offered in support of this aggravator was a certified conviction from 

Alabama for the crime of sexual abuse in the first degree under Alabama Criminal Code Section 
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13A-6-66. When the prosecution offers a prior conviction from a sister state as an aggravating 

circumstance under Miss. Code Ann. § 99-19-101(5) (b) the trial court must construe and apply 

Mississippi law in determining if the offense is a “felony involving the use or threat of violence.” 

Holland v. State, 587 So. 2d 848, 874 (Miss. 1991).  

 This legal principle was not disputed in the trial court although there was disagreement 

over the Mississippi statutory aggravator. T. 2414-23, 2433-40. The defense insisted that the 

foreign offense had to be a “felony” under Mississippi law and the prosecution seemed to argue 

that it need only be a crime. After some discussion the trial court allowed the prosecution time to 

research and they returned with the position that 13A-6-66 was comparable to the Mississippi 

sexual battery. After conceding that the complainant in Alabama was an adult for purposes of the 

prosecution, that is above the age of consent and there was no evidence of rape “that only leaves 

sexual battery.” T. 2433. 

And when you look at our sexual battery definition, it is “A person is 

guilty of sexual battery if he or she engages in sexual penetration with (a) a 

person without his or her consent.” Subsection A would be the only one that 

applies to this case. 

 The obvious difference between Alabama’s sexual abuse in the first 

degree and our sexual battery statute is the term “penetration,” the word 

“penetration.” Our case law is clear that penetration is just even the slightest of 

touching. In fact, any touching of a woman’s genitalia essentially is penetration in 

Mississippi. 

 

T. 2433-34 (argument of the prosecutor).  

The trial court attempted to follow Holland and recognized that the crime indeed had to 

be a felony however it misapplied Mississippi law in reaching the ultimate question on 

admissibility. The crime Hutto was convicted of in Alabama is not a felony under Mississippi 

law. The trial court’s conclusion that 13A-6-66 is equivalent to our sexual battery statute, T. 

2440, is a mistake of law and clearly wrong.  
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Mississippi Law 

Miss. Code Ann. § 97-3-95. Sexual battery  

 (1) A person is guilty of sexual battery if he or she engages in sexual penetration 

with: 

 (a) Another person without his or her consent; 

Miss. Code Ann. § 97-3-97. Sexual battery; definitions  

 For purposes of Sections 97-3-95 through 97-3-103 the following words shall 

have the meaning ascribed herein unless the context otherwise requires: 

 (a) “Sexual penetration” includes cunnilingus, fellatio, buggery or pederasty, any 

penetration of the genital or anal openings of another person’s body by any part of 

a person’s body, and insertion of any object into the genital or anal openings of 

another person’s body. 

Alabama Law 

Ala. Code § 13A-6-66. Sexual abuse in the first degree. 

 (a) A person commits the crime of sexual abuse in the first degree if: 

 (1) He subjects another person to sexual contact by forcible compulsion; or 

Ala. Code § 13A-6-60. Definitions. 

 The following definitions apply in this article: 

 (1) SEXUAL INTERCOURSE. Such term has its ordinary meaning and occurs 

upon any penetration, however slight; emission is not required. 

 (3) SEXUAL CONTACT. Any touching of the sexual or other intimate parts of a 

person not married to the actor, done for the purpose of gratifying the sexual 

desire of either party. 

The prosecution was correct in its claim that “even the slightest touching … of genitalia” 

is “sexual penetration” but the Alabama law Hutto was convicted under is much broader, 

requires no penetration, and includes touching other than genitalia including breasts, stomach or 

legs. See Ex parte A.T.M., 804 So. 2d 171 (Ala.2000) (for purpose of determining whether 

defendant made “sexual contact” touching breasts, thighs, and legs sufficient); Moore v. State, 
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502 So. 2d 819 (Ala.1986) (Under proper circumstances, striking a fully clothed female on or 

about the breast bone in a public place could be first degree sexual abuse); G.V.C. v. State, 132 

So. 3d 668 (Ala. Crim. App. 2013) (“sexual contact” by fondling breast with hands); Parker v. 

State, 406 So. 2d 1036 (Ala. Crim. App. 1981) (mid-thigh and stomach could be found to be 

“intimate parts” of person).
17

 

Had there been “penetration, however slight” the crime in Alabama would have been rape 

in the first degree not sexual assault.  

Ala.Code § 13A-6-61. Rape in the first degree.  

(a) A person commits the crime of rape in the first degree if: 

(1) He or she engages in sexual intercourse with a member of the opposite sex by 

forcible compulsion; 

A conviction under this provision would be comparable to a conviction under our sexual battery 

statute.  

 A person touching an intimate body part of another person above the age of consent 

without the other’s consent, even by “forcible compulsion,” is not a felony in Mississippi. Thus 

the crime Hutto was convicted of in Alabama is not a “felony involving the use or threat of 

violence” and cannot support the Miss. Code Ann. § 99-19-101(b) aggravating circumstance. 

Submitting this aggravator was constitutional error. Taylor v. State, 672 So. 2d 1246, 1276 

                                                 
17

 Although not dispositive, sexual assault in the first degree, a Class C felony, is not a crime of violence 

in Alabama law. Ala.Code § 13A-11-70 (“CRIME OF VIOLENCE. Any of the following crimes or an 

attempt to commit any of them, namely, murder, manslaughter, (except manslaughter arising out of the 

operation of a vehicle), rape, mayhem, assault with intent to rob, assault with intent to ravish, assault with 

intent to murder, robbery, burglary, and kidnapping. “Crime of violence” shall also mean any Class A 

felony or any Class B felony that has as an element serious physical injury, the distribution or 

manufacture of a controlled substance, or is of a sexual nature involving a child under the age of 12”). At 

the time of Hutto’s trial Mississippi had no statutory definition of “crimes of violence.” The Legislature 

has since enacted Miss. Code § 97-3-2. Consistent with the death penalty sentencing statute Hutto was 

sentenced under to qualify as a crime of violence it must be a felony.  
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(Miss.1996) (in order for a jury instruction regarding an aggravating factor to be permissible, the 

State must provide evidence that could substantiate the jury’s finding of that aggravating factor). 

As a matter of federal constitutional law, when there is insufficient evidence to support 

an aggravating circumstance, the sentencing jury should not be instructed on that aggravating 

circumstance. Jackson v. Virginia, 443 U.S. 307, 314-15 (1979); Wingo v. Blackburn, 786 F.2d 

645, 644 (5th Cir. 1986) (relying on Jackson, 443 U.S. at 313) (“[t]o satisfy the due process 

requirement of the Fourteenth Amendment, the evidence as viewed most favorably to the 

prosecution must warrant the conclusion that a rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt”). Where a jury finds an aggravating 

circumstance that is improperly submitted, especially where it is based on evidence improperly 

admitted, the death sentence must be vacated. Gillett v. State, 148 So. 3d 260, 268-69 (Miss. 

2014); Taylor v. State, 672 So. 2d 1246, 1275-76 (Miss. 1996).  

Accordingly, the death sentence must be reversed and vacated.  

V. THE TRIAL COURT ERRED IN EXCLUDING RELEVANT EVIDENCE 

OFFERED IN MITIGATION IN VIOLATION OF STATE LAW AND THE 

STATE AND FEDERAL CONSTITUTIONS 

 

 The jury in this case knew that since his arrest Jamie Hutto had claimed that he was a 

victim of repeated sexual abuse as a child. He told arresting officers, he wrote letters and yelled 

it out in court. But Hutto did not begin telling people about what had happened to him only after 

his arrest. Hutto had told his wife (Katherine Hutto) about this traumatic childhood early in their 

relationship, years before the death of Mrs. Simpson. T. 2488. This evidence was essential to 

Hutto’s presentation of his mitigation in that it overcame the cynical common assumption that 

this was merely an “abuse excuse.” 

 During Katherine Hutto’s testimony she was asked about this and the prosecution 
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objected. T. 2487-89. The prosecution maintained that she could only testify to things she had 

firsthand knowledge of not to things he told her. The trial court sustained the objection 

precluding the presentation of this evidence in mitigation stating: “I’m not aware that, you know, 

this is an exception to the hearsay rule. I know it’s in mitigation.” T. 2489. It is not an exception 

to the Rules, the Rules simply do not apply at sentencing. Randall v. State, 806 So. 2d 185, 231-

32, ¶ 131 (Miss. 2001) (“as the State argues, Rules 101 and 1101(b)(3) state that the Rules of 

Evidence do not apply to sentencing hearings”). 

 The trial court excluded additional relevant mitigation evidence. Hutto called Julie 

Schroeder, Ph.D., to testify in mitigation. Dr. Schroeder is a professor and researcher at Jackson 

State University. T. 2503. When tendered as an expert witness the prosecution objected, “not to 

her qualifications as an expert witness,” but to an alleged Discovery violation and to an expert 

relying on another expert’s report. T. 2507. The trial court narrowed the issue to Discovery,
18

 

required a proffer of her testimony, T. 2519, granted an overnight continuance after the proffer to 

allow the prosecution to interview and prepare for Dr. Schroeder. T. 2544. See Box v. State, 437 

So. 2d 19 (Miss. 1983). 

 Prior to hearing the proffer or giving the prosecution an opportunity to interview the 

witness and without waiting on a further objection from the prosecution the trial court ruled he 

would not allow her to make “any sort of diagnoses based upon competency or any sort of other 

medical problems or medical issues.” T. 2519. Hutto and Dr. Schroeder made clear that she 

would not offer an opinion on competency, T. 2519, nor offer a “medical” diagnosis. T. 2523-24. 

The trial court accepted Dr. Schroeder as an expert in social work, human development and 

                                                 
18

 The trial court obviously recognized that the prosecution’s objection to an expert relying on another 

expert’s report or other collateral sources was meritless. See Fulgham v. State, 46 So.3d 315 ¶62 (Miss. 

2010). 
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behavior. T. 2524. 

 The defense then began the proffer of her testimony to satisfy the Discovery objection. T. 

2524. Dr. Schroeder had evaluated Hutto over several days, interviewed collateral source 

witnesses and reviewed records of Hutto’s life history. T. 2525. Dr. Schroeder reached the 

opinion that Hutto suffered from Post-Traumatic Stress Disorder. T. 2537. At the conclusion of 

the proffer the trial court gave the prosecution an opportunity to interview the witness in private. 

T. 2539.  

 The prosecution, before interviewing Dr. Schroder, raised a question about her testifying 

regarding a “psychological diagnosis.” T. 2539. When the trial court indicated that he thought 

she was not going to offer a psychological diagnosis based on his earlier comments and Dr. 

Schroder injected “[y]ou had said medical.” T. 2540. The trial court went on to express the belief 

that testimony regarding Post-Traumatic Stress Disorder would be beyond her field of expertise. 

T. 2540. 

 There was clearly a misunderstanding about the difference between a “medical” and 

“psychological” diagnosis. Dr. Schroeder and defense counsel clearly believed the trial court was 

excluding any medical diagnosis, which she was not qualified to give. In her testimony, Dr. 

Schroeder was clearly referencing diagnosis based on the multiaxial system of the Diagnostic 

and Statistical Manual of Mental Disorders (DSM-IV TR in use at time of Hutto’s trial). T. 2536. 

The DSM system treats “medical” disorders separately (under Axis III) from anxiety disorders 

such as Posttraumatic Stress Disorder (under Axis I).  

 Following the interview of Dr. Schroeder the prosecution announced it was ready to 

proceed, T. 2555, and Dr. Schroeder returned to the witness stand to testify. T. 2556. At this 

point, the prosecution was apparently satisfied with the Box procedure and made no further 
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Discovery objection. 

Dr. Schroeder proceeded to testify about Jamie’s life history. The prosecution made it’s 

first objection when Dr. Schroeder was about to testify to the effects a history of childhood 

sexual abuse had on Jamie. T. 2563. The prosecution objected that this would require a 

“psychological diagnosis and the Court has ruled that is not admissible.” T. 2563. The trial court 

sustained the objection, T. 2563, and when pressed by defense opined that she could testify that 

based on research symptoms “may occur but not that it did necessarily occur with this individual 

because then that becomes a diagnosis.” T. 2564.  

This trial court ruling is actually the polar opposite of this Courts jurisprudence. The trial 

court’s limitation of testimony to “general” opinions about how factors affect people is precisely 

the type testimony this Court prohibited in Eskridge v. State, 765 So. 2d 508 at ¶¶ 12, 15 (Miss. 

2000). In order to offer testimony in mitigation the expert must interview the defendant and 

consider other evidence to form opinions about the particular person. They cannot testify to 

“generalities.” Id. 

Additional objections were made and the trial court sustained each preventing Dr. 

Schroeder from providing the diagnosis of PTSD and/or discussing a treatment plan. T. 2573-76. 

This trial court action had a double impact on the presentation of mitigation. It deprived the jury 

of the full opinion of the mitigation expert that linked the anecdotal evidence to a science-based 

conclusion and was allowed the prosecution to exploit this erroneous ruling in closing argument 

at sentencing where they boldly told this jury “[t]here’s no diagnosis in regards to James Hutto.” 

T. 2617. While this argument is not error based on the trial court’s ruling and resulting record it 

did compound the prejudice suffered. Fulgham v. State, 46 So. 3d 315 ¶ 65 (Miss. 2010).  

The exclusion of this evidence presents this Court with two questions. First, is 
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Posttraumatic Stress Disorder relevant mitigation evidence? If so, is an expert in social work 

competent to testify to this diagnosis? 

Posttraumatic Stress Disorder is clearly relevant mitigating evidence in a death penalty 

case. Courts have recognized PTSD as a relevant mitigating factor as far back as 1986. State v. 

Goad, 707 S.W.2d 846 (Tenn. 1986) (If evidence on remand shows “that this accused suffered 

from post-traumatic stress syndrome in February 1983, then the death sentence should be vacated 

and a new sentencing hearing held.”), citing State v. Spawr, 653 S.W.2d 404 (Tenn.1983) (“This 

Court has previously ruled that competent and credible evidence of post-traumatic stress 

syndrome may mitigate punishment or justify probation.”). 

 A social work expert is qualified to testify to a diagnosis of Posttraumatic Stress 

Disorder. Pickett v. State, 143 So. 3d 596 at ¶ 8 (Miss. 2014). In Pickett, a licensed clinical social 

worker diagnosed the child-victim of sexual abuse with post-traumatic stress disorder. The social 

worker’s testimony was challenged under MRE Rule 702. The Court of Appeals rejected this 

challenge and this Court denied certiorari July 31, 2014. 

 Answering both questions in the affirmative, this Court must vacate Hutto’s death 

sentence. Fulgham v. State, 46 So. 3d 315 ¶¶ 63-67 (Miss. 2010) (trial court abused its discretion 

in refusing to allow Dorsey-Kidd to testify to her opinions and observations after accepting her 

as an expert in the field of social work) (emphasis added).  

The Fulgham Court restated the standard for determining the unconstitutional exclusion 

of mitigation evidence in a death penalty case:  

 “Where the sentencer is not permitted to consider all mitigating evidence, there is 

a risk of ‘erroneous imposition of the death sentence,’ and the case will be 

remanded for resentencing.” Wilcher v. State, 697 So. 2d 1123, 1133 (Miss.1997) 

(citing Mills v. Maryland, 486 U.S. 367, 375, 108 S.Ct. 1860, 1866, 100 L.Ed.2d 

384 (1988) (quoting Eddings v. Oklahoma, 455 U.S. 104, 117, 102 S.Ct. 869, 878, 

71 L.Ed.2d 1 (1982))).  
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Id. at ¶ 63. 

 

This Court must vacate Hutto’s death sentence because the exclusion of Mrs. Hutto’s 

testimony and Dr. Schroeder’s opinion prevented the jury from considering all relevant 

mitigating evidence and denied Hutto a fair sentencing phase and warrants reversal as to 

sentencing. Fulgham v. State, 46 So. 3d 315 ¶67; Wilcher v. State, 697 So. 2d 1123, 1133 

(Miss.1997); Mills v. Maryland, 486 U.S. 367, 375 (1988); Eddings v. Oklahoma, 455 U.S. 104, 

117 (1982)).  

VI. THE ADMISSION OF OVERLY PREJUDICIAL AND INFLAMMATORY POST-

AUTOPSY PHOTOGRAPHS MANDATES REVERSAL OF THE CONVICTION 

AND/OR SENTENCE 
 

 The prosecution admitted four post-autopsy photographs (Ex. 64-67) through testimony 

of Dr. Adele Lewis. T. 2298-99. The defense objected to these photographs, C.P. 120, T. 2283-

87, but was overruled. Dr. Lewis performed the autopsy of Mrs. Simpson. T. 2288. The 

photographs depicted the dissected throat and skull, with brain removed. T. 2297-99. The photos 

were dramatically displayed on an overhead projector, T. 2298, and of course taken to the jury 

room. While these photos would assist a medically trained doctor in reaching a forensic opinion 

they show nothing to a layman beyond the undisputed testimony.  

“Photographs which are gruesome or inflammatory and lack an evidentiary purpose are 

always inadmissible as evidence.” McNeal v. State, 551 So. 2d 151, 159 (Miss. 1989) (relying on 

McFee v. State, 511 So. 2d 130, 135 (Miss. 1987); see also Bonds v. State, 138 So. 3d 914 (Miss. 

2014); Miss. R. Evid. 403 and the state and federal constitutional right to a fair trial).  

Autopsy photos are almost per se inadmissible. Hurns v. State, 616 So. 2d 313, 319 

(Miss. 1993).  



 

 

 
33 

 

“This Court is mindful, however, that the photograph in question is an autopsy 

photograph and that prosecutors should be forewarned about the use and reliance 

upon such photographs. Few autopsy photographs will meet the criteria of 

containing more probative value, as compared to being unfairly prejudicial or 

inflammatory, or overly gruesome.”  

Id., see also Noe v. State, 616 So. 2d 298, 303 (Miss. 1993) (“Indiscriminate use of autopsy 

photographs depicting a corpse upon which a medical technician or pathologist has used the tools 

of his trade to puncture, sever, dissect, and otherwise traumatize body parts is ill advised.”). 

Admission of Ex. 64-67, “extremely unpleasant” post-autopsy photographs, was “overly 

prejudicial and inflammatory” requiring reversal of the conviction or sentence in this matter. 

Welch v. State, 566 So. 2d 680 (Miss. 1990).  

VII. HUTTO’S CONSTITUTIONAL RIGHT TO CONFRONT WITNESSES WAS 

VIOLATED BY THE TRIAL COURT GRANT OF PROSECUTION MOTION IN 

LIMINE 
 

The prosecution introduced evidence that Mrs. Simpson’s DNA was found on a flip-flop 

shoe belonging to Hutto. T. 2317. This is the only evidence that linked Hutto to the actual death 

of Mrs. Simpson. During the collection of biological evidence, crime laboratory officials 

committed mistakes in the handling of this evidence. T. 1557. They submitted evidence that may 

have been collected from another case or otherwise mixed and/or mislabeled samples. T. 2269-

80 (proffer of crime lab tech Kristy Fusan).  

The defense sought to cross-examine prosecution witnesses regarding the processing 

errors. T. 2267. The certainty of DNA results is tempered by the integrity of the collection of 

evidence process. Hutto wanted to tell the jury that in this specific case the crime lab made 

mistakes in the collection of biological evidence. The prosecution objected and by way of 

Motion in Limine
19

 sought an order from the trial court preventing the defense from confronting 

                                                 
19

 The written motion does not appear in the record but an oral presentation was made. 
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prosecution witnesses on this material point going to the weight and worth of the DNA evidence. 

T. 1556.  

The trial court required a proffer by way of live witness to support the prosecution’s 

motion. T. 2269. Ms. Fuson, a state crime lab morgue tech, claimed to presence of DNA 

inconsistent with Mrs. Simpson resulted from a “clerical error.” T. 2270. However, she could not 

remember if it was her error or who might have been typing that day. T. 2272. She could not 

remember the person that the erroneous DNA belonged. T. 2273. It, along with the sample that 

was eventually matched to Mrs. Simpson, was generated in her lab. T.2278. The trial court 

granted the motion to deny confrontation based on “relevancy.” T. 2280. 

“The right of confrontation and cross-examination extends to and includes the right to 

fully cross examine the witness on every material point relating to the issue to be determined that 

would have bearing on the credibility of the witness and the weight and worth of his testimony.” 

Myers v. State, 296 So. 2d 695, 700 (Miss. 1974). 

The Sixth Amendment to the Constitution of the United States’ Confrontation Clause 

confers upon the accused “[i]n all criminal prosecutions…the right…to be confronted with the 

witnesses against him.” In 2004, Crawford v. Washington, 541 U.S. 36 (2004) overturned Ohio 

v. Roberts, 448 U.S. 56 (1980), which had interpreted the Confrontation Clause to allow the 

admission of absent witnesses’ testimonial statements based on a judicial determination of 

reliability. See Roberts, 448 U.S. at 66. Crawford held that the Confrontation Clause permits the 

admission of “[t]estimonial statements of witnesses absent from trial...only where the declarant is 

unavailable, and only where the defendant has had a prior opportunity to cross-examine.” 

(Crawford v. Washington,541 U.S. 36, 59 (2004)). 



 

 

 
35 

 

An analyst’s certification prepared in connection with a criminal investigation or 

prosecution (forensic evidence) is “testimonial,” and therefore, “within the compass of the 

Confrontation Clause.” Bullcoming v. New Mexico, 131 S. Ct. 2705, 2713-14, 180 L. Ed 2d 610, 

619 (2011). Relying on Crawford’s rationale, the Court in Melendez-Diaz v. Massachusetts 

refused to create a “forensic evidence” exception to this rule. (Melendez-Diaz v. Massachusetts, 

557 U.S. 305, 317-18 (2009). 

The trial court erred in not allowing the Hutto to cross-examine witnesses on all matters 

related to the testing especially “mistakes” made in labeling samples or otherwise handling of the 

evidence. Terry v. State, 718 So. 2d 1115, 1123-25 (Miss. 1998). Similar to the procedures of the 

DNA process, in Terry, a witness was testifying to a company’s account practices. Id. at ¶ 39-40. 

On cross-examination defense counsel was asked the witness about the procedures when 

mistakes were made but when he attempted to question the witness about a document that 

demonstrated mistakes could be made the prosecution objected and trial court did not allow the 

confrontation. Id. at ¶ 41-43. The prosecution argued that the mere possibility of mistake in the 

process was irrelevant. Id. at ¶ 46. 

This Court held “[t]he constitutional right of confrontation of witnesses encompasses the 

right to cross-examine them. Id at ¶ 45 (citing Hubbard v. State, 437 So.2d 430, 433-34 

(Miss.1983)). The right to confrontation is an essential right of criminal defendants, noted by the 

United States Supreme Court as a “bedrock constitutional guarantee.” Crawford v. Washington, 

541 U.S. 36, 42 (2004). Accordingly, the denial of this fundamental right related to evidence as 

important (certainly in the mind of jurors) as DNA testing mandates this Court reverse the 

conviction in this matter. 
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VIII. HUTTO’S RIGHT TO A FAIR TRIAL WAS VIOLATED WHEN A FORMER 

JAIL ADMINISTRATOR TESTIFIED THAT HUTTO HAD MADE THREATS 

TO HIM 

 

 Former Hinds County Jail Administrator Michael Ivy was called as a witness to introduce 

letters that Hutto had given him. T. 2330. During questioning about the letters, Ivy testified that 

he had received threats from Hutto. T. 2330. The defense immediately moved for a mistrial. T. 

2330. The trial court denied this request. T. 2330. 

 Introducing such prejudicial testimony in any trial would be reversible error. Rose v. 

State, 556 So. 2d 728 (Miss.1990). In Rose she was questioned about arson and the fact that her 

home had burned was brought out, over defense objection. This Court stated that the arson 

questions did not develop evidence of larceny, with which Rose was charged. The trial court's 

failure to sustain the defendant's objection, allowing the mere suggestion of commission of 

another crime, was error. Rose, 556 So. 2d at 731. 

In a death penalty case where the other crimes evidence is being offered by a law 

enforcement officer and the other crime is also a crime of violence that raises concerns of future 

dangerousness in a penal institution the prejudice infects both phases of the trial and mandates 

reversal or at a minimum vacating the death sentence. Houston v. State,531 So. 2d 598 

(Miss.1988) (other crimes evidence admitted was of the same type as that with which the 

defendant was currently charged, the prejudicial effect is great); see also Sample v. State, 643 So. 

2d 524 (Miss. 1994) (law enforcement testimony that implied other crimes was irrelevant and if 

relevant more prejudicial than probative).  
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IX. THE TRIAL COURT ERRED IN ALLOWING EXTENSIVE IRRELEVANT AND 

PREJUDITIAL VICTIM CHARACTER EVIDENCE TO BE INTRODUCED OVER 

DEFENSE OBJECTION. 

 

 Mrs. Ethel Simpson was, by all accounts, a lovely woman of good character. Accordingly, 

characteristics of Mrs. Simpson were irrelevant to the prosecution of James Hutto. The prosecution 

chose to repeatedly, over defense objection, to elicit testimony from her family and friends about 

her character and reputation designed to do nothing but prejudice the jury against Hutto. T. 1582-83; 

1728-42.  

 In opening statement the prosecution began to poison the jury promising evidence that “[she 

was lively, she was vivacious, she loved to socialize, she had a very busy life. She was survived by 

a son, Ken Simpson …. She loved to travel, she loved to eat and she loved people …. she was alive 

and she was full of life. Ken Simpson, her son, described her as colorful in the way she dressed. She 

also died her hair bright red. She was a lover of people. And one of the qualities that people loved so 

much about Ethel was how much she loved people and how outgoing she was. … You'll also hear 

that Ethel Simpson was widowed in 2005 when her husband died of lung cancer.” The defense 

objected to this improper argument but the trial court allowed the prosecution to continue. After 

additional improper argument defense counsel again objected and asked for a continuing objection 

to this evidence. T. 1582-83. 

 As promised, with the trial court’s approval, the prosecution introduced this line of 

prejudicial evidence. First introducing her participation in Bible Study, T. 1657, and later through 

Mrs. Simpson’s brother, Thomas Winstead the prosecution elicited that they “just kind of looked 

after each other.” T. 1728. The defense objected but was overruled. The ploy continued with the 

testimony of Mrs. Simpson’s son, which included not only testimony but the admission of an 

irrelevant photograph of his mother. Ex. 20; T. 1742. Again the defense objection was overruled.  
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 Perhaps the most extensive witness on this issue was Jan Cossitt. Ms. Cossitt was allowed to 

tell the jury “Ethel … [was] a friend, a member of the church that I attend and a member of an 

organization called the Red Hat Society, which is group of ladies 50 years of age and above who get 

together at least once a month to have a meal together or participate in some program.” T. 1684. 

Despite defense objections again the trial court allowed this questioning to continue. 

Cossitt testified Mrs. Simpson was “one of the most generous, giving people I've ever met in my 

life.” T. 1686. 

 This evidence had no relevance to the charges against Hutto and was clearly and improperly 

offered to elicit sympathy from the prosecution and prejudice the jury against Jamie Hutto. This 

Court, strongly and clearly, instructed prosecutors and trial judges on the impropriety of such 

evidence at the guilt phase of any murder case. Wiley v. State, 484 So. 2d 339 (Miss. 1986) cert. 

denied 479 U.S. 906 (1986):  

Ordinarily the character or reputation of the deceased person is not involved as part 

of the issue in a murder case and proof relative thereto is generally inadmissible.” 

Shinall v. State, 199 So. 2d 251, 257 (Miss. 1967); see also, Hubbard v. State, 288 

So. 2d 716 (Miss. 1974). It is generally agreed that the prosecution cannot enter 

proof of the good character of the decedent as part of its main case. McCormick, 

McCormick on Evidence, Section 193 (2nd Ed. 1972); see also, 40 Am.Jur.2d 

Homicide Section 308 (1968) (before the character of the deceased has been 

attacked by the defendant, the prosecutor may not introduce evidence of the 

reputation of the deceased for peacefulness). 

 

Wiley at 348. 

 

 Without question the trial court erred in allowing the prosecution repeatedly, over defense 

objection, to introduce this irrelevant and prejudicial evidence. This improper evidence deprived 

Hutto of a fair determination of his guilt or innocence and prejudiced him further as to sentencing 

even before that stage had begun all in violation of his rights secured by state law and constitution 

and the Fifth, Sixth, Eighth and Fourteenth Amendments to the Constitution of the United States. 
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X. THE TRIAL COURT ERRED IN DENYING A THEORY OF DEFENSE 

INSTRUCTION THAT WAS A PROPER INSTRUCTION ON THE LAW, 

SUPPORTED BY THE EVIDENCE AND FOUND NO WHERE ELSE IN THE 

INSTRUCTIONS GIVEN. 

 

Hutto’s behavior immediately prior to and at the initial meeting of Mrs. Simpson was a 

centerpiece of the prosecution’s case. They first introduced the theme in opening statement, T. 

1587, advising the jury that witnesses would talk about his “bazaar behavior” at the Baptist 

Healthplex where he met Mrs. Simpson. The prosecution then asked a series of witnesses about 

how Hutto was acting beginning with his former girlfriend Sherri Lawson who had a historical 

perspective on his behavior. T. 1614. 

Wayne Terrell, a healthplex employee, was questioned about his encounter with Hutto. 

Terrell described him as “hyped up”, T. 1628, and “strange … on something.” T. 1636. On cross-

examination he was asked specifically about steroids (a substance Hutto was known to use, T. 

2570) and Terrell said “no” and volunteered “speed or something” (there is no evidence Hutto 

ever voluntarily used any substance other than steroids) . T. 1637.
20

 

Instruction D-8 was an instruction on the theory of defense of lack of intent to commit the 

underlying felony based as a result of intoxication.  

You have also heard evidence that Mr. Hutto appeared to be under the influence 

of some substance, i.e., intoxicated. “Intoxicated” means: being under the 

influence of alcohol or drugs or both. Some degrees of intoxication may prevent a 

person from having the requisite intent to commit an offense. If, after considering 

the evidence of intoxication, together with all the other evidence, you have a 

reasonable doubt that Mr. Hutto had the specific intent to commit a material 

element of the offense charged, then you must find Mr. Hutto not guilty of the 

offense. 

 

C.P. 222; R.E. 37. 

                                                 
20

 Keith Montgomery, referenced in opening statement, and Jan Crossitt testified to Hutto’s out of 

ordinary behavior. T. 1687-88. Additional witnesses, Melanie McKissack and Jason Wilson, described 

him as “really, really wired up” and “acting crazy.” T. 2009, 2013.  
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The instruction is a correct statement of the law, not found in any other instruction, and 

supported by evidence. The trial court did not question the evidentiary support, set forth above, 

or that the principle was not found anywhere in the instructions but denied the instruction 

because “voluntary intoxication is not a defense.” T. 2355, 2363-64. This well-known rule 

emanates from the four justice plurality and specially concurring opinions in McDaniel v. State, 

356 So. 2d 1151 (Miss. 1978). However, involuntary intoxication may be a defense.
21

 And the 

opinions in McDaniel further hold “[t]he effect of intoxication on persons, including its bearing 

on their ability to form an intent to do a specific act” is within the province of the jury. Id. at 

1154. 

 In order to find Hutto guilty of capital murder the jury had to find all elements of 

robbery. Thus the jury had to find Hutto feloniously, i.e., with intent, took personal property 

from Mrs. Simpson. The jury heard testimony that Hutto appeared intoxicated. There was no 

testimony regarding how Hutto may have become intoxicated – voluntarily or involuntarily.  

Hutto was entitled to an instruction to the jury regarding a defense to the underlying 

felony. Banyard v. State, 47 So. 3d 676 (Miss. 2010). “A defendant is entitled to have 

instructions on his theory of the case presented, even though the evidence that supports it is 

weak, inconsistent, or of doubtful credibility.” Id. at ¶ 12. “The merits of [Hutto’s intoxication] 

claim are for a properly instructed jury to weigh. The jurors are the judges of the credibility of 

the witnesses, not the appellate courts. [This Court] need only decide whether [Hutto] presented 

                                                 
21

 See Kirchner v. State, 753 So. 2d 1017, 1025, 1027 (Miss. 1999), where this Court held the following 

jury instruction was a proper statement of the law: “The Court instructs the jury that if a person is in an 

intoxicated or drugged condition which has been involuntarily produced and deprives him of his capacity 

to appreciate the criminality of his conduct or to conform his conduct to the requirements of law then the 

intoxicated or drugged condition may be considered in determination of the existence of malice 

aforethought as an element of the offense charged.” 
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sufficient evidence to meet the minimum threshold necessary to require an instruction on his 

theory.” Id. at ¶ 18. “Thus, … it was error to deny [Hutto’s intoxication] instruction. Id. 

XI. THE TRIAL COURT ERRED IN ALLOWING SPECULATIVE AND 

UNRELIABLE OPINION TESTIMONY IN VIOLATION OF THE RULES OF 

COURT AND THE STATE AND FEDERAL CONSTITUTIONS WHICH 

PREJUDICED HUTTO IN BOTH THE GUILT AND SENTENCING PHASE OF 

THIS TRIAL. 

During the course of trial, on motion of the prosecution, a large plastic container (Ex. 49) 

and numerous photographs of the container (Ex. 37,38,40,41,42,45 and 46) were introduced as 

evidence. T. 1996, 1948-51. The container was found partially covering the body of Mrs. 

Simpson. T. 1951-52. There are dark stains on the interior of the container. No one knows what 

these stains are or how they got on the container.  

Despite having no idea what the stains were or how they got on the container the 

prosecution concocted a highly inflammatory story about the stains being Mrs. Simpson blood 

that she left on the container in an attempt to claw her way out. The defense objected to this tale 

of the macabre by Motion in Limine, C.P. 171-75, and squarely put before the trial court the 

impropriety of the speculative testimony even advising the court that the prosecution’s 

pathologist would not support the theory. T. 1540-43. The prosecution made no attempt to 

determine if the stain was blood. T. 1542, 1967. 

After the photographs were admitted the trial court asked for a proffer on the opinion 

testimony recognizing the “critical evidentiary stage.” T. 1960. Following the prosecutor’s 

assurance that he was not asking for an expert opinion but would ask for the witness’ person 

opinion on the “blood” inside the container, the trial court instructed caution but allowed the 

testimony of crime scene technician Eric Rather. T. 1961. Officer Rather testified that the stains 

“appeared to be blood.” T. 1964, 1966.  
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A. Speculation is Improper at the Culpability Phase. 
 

For admission of opinion testimony under Rule 701, the witness must have “first-hand 

knowledge or observation.” Roberson v. State, 569 So. 2d 691, 694 (Miss. 1990). This requires 

the witness be “actually at the scene of the crime or accident.” Id. Looking at fingerprints left 

behind, Roberson, or observing a video of the event is not even sufficient, Wells v. State, 604 So. 

2d 271 (Miss. 1992), so viewing the container or a picture and speculating about what the stain 

was or what could have caused the stain depicted is clearly improper. 

Further the testimony must also be “helpful to a clear understanding of the testimony or 

relate to a fact in issue.” Mississippi Rules of Evidence, Rule 701. In this case it is neither. The 

investigator took no further steps based on his assessment of what he saw thus sharing this 

opinion with the jury would in no way clarify any aspect of his testimony regarding crime scene 

preservation or evidence collection. Moreover this speculation went to no fact in issue as to the 

guilt or innocence of Jamie Hutto making it irrelevant thus inadmissible under MRE Rule 401.  

The opinion of Officer Rather could have easily been scientifically tested to determine if 

the stain was blood and if so if it Mrs. Simpson’s. Without this testing the testimony’s probative 

value was lessened to the point of mere speculation. Thus, even if relevant, it should have been 

excluded under MRE Rule 403. 

Mississippi Rules of Evidence 401 and 402 are threshold signposts in the relevancy 

determination. See e.g., Snelson v. State, 704 So. 2d 452, 454 (Miss. 1997) (and cases cited 

therein). Mississippi Rule of Evidence 403 requires a balancing of probative value against 

prejudicial value for all evidence. Jenkins v. State, 507 So. 2d 89, 92 (Miss. 1987) (referring to 

Rule 403 as the “ultimate filter” for all admissible evidence); Jordan v. State, 728 So. 2d 1088, 

1094 (Miss. 1998); Stringer v. State, 548 So. 2d 125, 133-134 (Miss. 1989).  
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Evidence of this nature is inherently inflammatory, and can prevent the jury from 

dispassionately assessing the facts before them, but instead, is likely to encourage them to fall 

victim to passion and prejudice in their decision making. See Manning v. State, 735 So. 2d 323, 

342 (Miss.1999) (quoting Holland v. State, 587 So. 2d 848, 864 (Miss.1991). It is therefore 

inadmissible unless the State can establish, that its probative value is not outweighed by the risk 

of undue prejudice. See Miss. R. Evid. 403. Ross v. State, 954 So. 2d 968, 993 (Miss. 2007).  

It is undisputed the State chose not to have these stains collected or forensically tested to 

ascertain, as such testing could have done, whether or not they are blood, and if so whether or 

not that blood was the decedent’s. There is thus no sufficient nexus between these stains and any 

relevant fact to make that testimony admissible. Hence any testimony that, or evidence from 

which the jury could infer, or any other suggestion to the jury that it should infer that the stains 

were blood from the decedent, much less the means by which that blood came to be there, is so 

speculative as to fail to meet threshold admissibility under Rule 401. See, e.g., Moore v. State, 

958 So. 2d 824, 829 (Miss. Ct. App. 2007) (finding that trial court “got it exactly right” when it 

excluded speculative testimony as entirely “irrelevant”). 

In this case, the error in admitting this speculative testimony is especially egregious for 

two reasons. First, the testimony is almost certainly wrong. Secondly, this unreliable testimony 

was the only basis for submitting the especially heinous aggravating factor at sentencing. 

B. Speculation Supporting an Aggravating Factor Violates the Eighth 

Amendment. 
 

The prosecution’s own pathologist testified with near certainty that Mrs. Simpson would 

have lost consciousness “quite quickly” after suffering the lethal blow. T. 2304-5. After the 

lethal blow, it would have been “very unlikely” that she was conscious. T. 2305.  

The prosecutions own witness did not support their theory of a beating followed by Mrs. 
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Simpson attempting to get out of the container. The evidence showed injuries consistent with a 

single blow to the side of the head and the neck. Although the pathologist identified a neck 

injury, she could not state if it was from strangulation, twisting or a blow. T. 2305 (emphasis 

added). Because she could not tell how the injury occurred she could not tell if the “twisting” 

was a result of being struck a single time in the head causing the twist. Regardless she lost 

consciousness and could not have left bloody handprints. 

While there was no question of cause and manner of death, the evidence from the 

eminently qualified pathologist should have precluded the admission of Rather’s speculation and 

more importantly should have foreclosed the admission of the “especially heinous, atrocious and 

cruel” aggravating factor. However the trial court in deciding to submit this aggravator to the 

jury at sentencing relied specifically on Rather’s speculation and the prosecutions unfounded 

theory that Mrs. Simpson left the bloody prints. T. 2450. 

The trial court erroneously concluded that the jury could weigh the scientifically reliable 

evidence from Dr. Lewis against the rank speculation of Rather and determine if the aggravator 

applied and could be weighed against mitigation in deciding whether or not Jamie Hutto should 

die. T. 2450. This was the only evidence to support this aggravator. T. 2440-50. So even if the 

admission of this unreliable evidence did not prejudice Hutto in the guilt phase of the trial it 

clearly did at sentencing. The jury found the especially heinous aggravator as one of three 

aggravators and used it to sentence him to death. Ex. 81.  

Thus even if this evidence were in any way probative of a fact in issue under Mississippi 

Rule of Evidence 401 its probative value is so minimal – and is the result of the State’s deliberate 

failure to do what would have been necessary to make it more probative – that its probative value 

is far outweighed by the undue prejudice its admission would cause. Rule 403; Jenkins v. State, 
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507 So. 2d 89, 93 (Miss. 1987). Where the admission of this speculative and highly 

inflammatory evidence prejudices the defendant and impedes the right to a fair trial, the violation 

of even non-constitutional state-created evidentiary rules is a due process violation. Payne v. 

Tennessee, 501 U.S. 808, 825 (1991); see also Darden v. Wainwright, 477 U.S. 168, 179-183 

(1985). 

The defense objected to the submission of the “especially heinous” aggravating factor. T. 

2424. Initially, and properly, the trial court prohibited the aggravator. T. 2442. The trial court 

relied on Taylor v. State, 672 So. 2d 1246, 1275-76 (Miss. 1996) (to support a finding of the 

especially heinous aggravator there must be evidence of acts of defendant in addition to those 

causing death) and the federal district court’s application of Taylor in Lockett v. Puckett, 980 

F.Supp 201, 228-29 (SD Miss. 1997), appeal by State of Mississippi dismissed in Lockett v. 

Anderson, 230 F.3d 695 (5
th

 Cir. 2000).  

The Court therefore concludes that the heinous, atrocious and cruel instruction 

in Case 1, even though it was properly narrowed, should not have been given to 

the jury in that case. 

Alternatively, the Court finds that there was insufficient evidence presented at 

trial for any rational finder of fact to conclude that the murder of John Calhoun 

was especially heinous, atrocious or cruel. The only facts concerning the murder 

were contained in Lockett's confession in which he stated that he shot and killed 

John Calhoun as soon as he opened the door to the house. Case 1 (R. 575). In his 

closing argument, the prosecutor even argued this point stating: “Four shots ring 

out. Three of them strike him and he falls dead in his own house.” Case 1 (R. 

631). As in Taylor, there was no testimony concerning the length of time that 

John Calhoun remained alive. There was also no testimony that any amount of 

time elapsed between the time that John Calhoun walked through the door and the 

time that he was shot by Lockett. Absent such evidence, no rational finder of fact 

could conclude that the murder of John Calhoun was unnecessarily torturous. 

Id. at 228-29. Of course, there was expert testimony in this case that death followed “quite 

quickly.” T. 2304-05.  

The prosecution then went from arguing the speculative evidence detailed above justified 
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submission to completely fabricating testimony. T. 2444. The prosecutor took the position that it 

didn’t matter if the stain was blood because the stains were made by the victim’s hands. When 

the trial court questioned the prosecutor about the issue of “handprints” not having come up in 

trial, T. 2445, the prosecutor insisted, “there’s testimony that they were handprints.” T. 2445. 

The trial court stated that he only recalled the opinion about blood but the prosecutor 

insisted that there was testimony of “handprints.” T. 2445-46. The trial court again struggled 

with his memory, noting that he did not have the benefit of a record in front of him. T. 2446. The 

prosecutor claimed to “directly recall” not just one but two witnesses testifying about 

“handprints.” T. 2446. Unlike the trial court, this Court does have a record before it. This record 

is clear that at no time during the course of this trial did Deputy Rather, Steven Bailey or any 

other witness testify that there were “handprints” on the container.  

The trial court then reversed its ruling and allowed the prosecution to submit the 

aggravator. T. 2449. Thus, the jury considered an aggravating circumstance not based on reliable 

evidence but rather speculation and worse gross misrepresentations of the testimony by the 

prosecution. Jamie Hutto was sentenced to death based on speculation. Accordingly, even if the 

verdict is not reversed because of the improper speculation testimony, the sentence must be 

vacated because it is based on an invalid aggravating circumstance.  

As a matter of federal constitutional law, when there is insufficient evidence to support 

an aggravating circumstance, the sentencing jury should not be instructed on that aggravating 

circumstance. Jackson v. Virginia, 443 U.S. 307, 314-15 (1979); Wingo v. Blackburn, 786 F.2d 

645, 644 (5th Cir. 1986) (relying on Jackson, 443 U.S. at 313) (“[t]o satisfy the due process 

requirement of the Fourteenth Amendment, the evidence as viewed most favorably to the 

prosecution must warrant the conclusion that a rational trier of fact could have found the 



 

 

 
47 

 

essential elements of the crime beyond a reasonable doubt”). See also Thompson v. City of 

Louisville, 362 U.S. 199, 206 (1960); Tibbs v. Florida, 457 U.S. 31, 45 (1982)). Where a jury 

finds an aggravating circumstance that is improperly submitted, especially where it is based on 

evidence improperly admitted or as in this case no evidence at all, the death sentence must be 

vacated. Gillett v. State, 148 So. 3d 260, 268-69 (Miss. 2014); Taylor v. State, 672 So. 2d 1246, 

1275-76 (Miss. 1996); Lockett v. Puckett, 980 F.Supp 201, 228-29 (S.D. Miss. 1997).  

Accordingly, the conviction and/or death sentence must be reversed and vacated.  

XII. THE TRIAL COURT ERRED IN ALLOWING THE JURY TO CONSIDER THE 

UNDERLYING FELONY AS AN AGGRAVATING FACTOR IN SENTENCING. 

 

The trial court erred as a matter of law in instructing the jury that it could consider the 

fact that the capital murder was committed in the course of a robbery as an aggravating 

circumstance. C.P. 233, T. 2423. The jury found this factor and weighed it against Hutto in 

deciding to sentence him to death. Ex. 81.  

Notwithstanding this Court’s precedent to the contrary on this point, see, e.g., Thorson v. 

State, 895 So. 2d 85 (Miss. 2004); Ross v. State, 954 So. 2d 968 (Miss. 2007), Hutto respectfully 

submits that this Court should revisit those decisions and, for the reasons set forth below, 

conclude that this was reversible error.  

Using the same facts to both capitalize and aggravate violates the longstanding 

constitutional precept that a death penalty can be imposed constitutionally only if “the sentencing 

body's discretion [is] suitably directed and limited” so as to avoid arbitrary and capricious 

executions. Gregg v. Georgia, 428 U.S. 153, 187 (1976); see also Pulley v. Harris, 465 U.S. 37 

(1984) (states must narrow sentencer’s consideration of the death penalty to a smaller, more 

culpable class of death-eligible defendants).  

Mandatory imposition of a death penalty upon conviction of capital murder is 
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unconstitutional, Furman v. Georgia, 408 U.S. 238 (1972). Therefore, the goal of a sentencing 

proceeding is to narrow and limit the class of persons convicted of capital murder who may be 

put to death. Any aggravator found at sentencing must be an effective, operative narrower further 

restricting the class of offenders beyond those convicted of capital murder. See Lowenfield v. 

Phelps, 484 U.S. 231, 246 (1988); Poland v. Arizona, 476 U.S. 147, 156 (1986); Zant v. 

Stephens, 462 U.S. 862, 878 (1983). See also Roper v. Simmons, 543 U.S. 551 (2005) (states 

must give narrow and precise definition to the aggravating factors that can result in a capital 

sentence). Mississippi’s statutory scheme meets this requirement by requiring that even after 

convicting a defendant of the capital murder; the jury may not impose a death sentence without 

additional findings of aggravation. Miss. Code Ann. § 99-19-101 (2)(a)(5). 

Hence, permitting the jury to use the duplicative aggravator as a sentencing aggravator 

violates the U. S. Supreme Court’s decisions in Ring v. Arizona, 536 U.S. 584 (2002) and 

Apprendi v. New Jersey, 530 U.S. 466, 482 (2000), and the Sixth and Eighth Amendment 

principles and the jurisprudence they embody. Under the Mississippi statutory scheme, without a 

sentencing hearing as mandated in § 99-19-101, the maximum penalty for capital murder is life 

imprisonment. See Pham v. State, 716 So. 2d, 1100, 1103-04 (Miss. 1998); Berry v. State, 703 

So. 2d 269, 284-85 (Miss. 1997); White v. State, 532 So. 2d 1207, 1219-20 (Miss. 1988); Gray v. 

State, 351 So. 2d 1342, 1349 (Miss. 1977). See also Ring, supra (“Based solely on the jury’s 

verdict finding Ring guilty of first-degree murder, the maximum punishment he could have 

received was life imprisonment”); Blue v. State, 674 So. 2d 1184, 1218 (Miss. 1996). 
22

 

                                                 
22

 Hence, a conviction of capital murder is merely a starting point. Without an additional aggravating 

factor the conviction alone does not make the defendant death-eligible. Where state law provides for a 

maximum penalty of life on conviction of a capital crime, the aggravating circumstance must therefore 

include a discrete factual element giving rise to greater punishment and, as such, amounting to the 

creation of the equivalent of a greater crime. Ring, 536 U.S. at 608-09; Poland v. Arizona, 476 U.S. 147, 

156 (1986) (citing Arizona v. Rumsey,467 U.S. 203, 211 (1984)) (the failure to find any aggravating 
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If the maximum sentence which may be imposed on a defendant on a finding of guilt is 

life imprisonment, the class of offenders is not sufficiently narrowed without a jury finding an 

additional element. 
23

 An element is a discrete circumstance of the crime which is not subsumed 

within other elements. See Apprendi, 530 U.S. at 482 (also stating that a “fact that increases the 

maximum penalty for a crime” is one that exposes the defendant to a punishment exceeding the 

maximum he could receive if punished according to the facts reflected in the jury verdict alone). 

An element, whether found at the guilt phase or the sentencing phase, is identified by its function 

in affecting the maximum punishment allowed under a given statute. Id. at 476. An element that 

increases the maximum punishment allowed for a given crime acts as an element of an 

aggravated version of that crime. Ring, supra. Therefore under Ring and the Court’s other 

holdings, a defendant can only be constitutionally sentenced to death if it finds an aggravating 

circumstance that is an element distinct from the elements comprising the statutory crime for 

which life is the maximum punishment.  

This Court has, Hutto understands, heretofore ruled that there is no constitutional 

violation in using the underlying felony as both a capitalizer and an aggravator despite the failure 

                                                                                                                                                             
circumstance constitutes an “acquittal” on the death penalty, and jeopardy attaches where no aggravating 

circumstance is found).  

 
23

 An aggravating factor that duplicates an element of the non-aggravated offense does not further narrow 

the class of offenders as that element already served whatever narrowing function it had at the culpability 

phase. Further, as in this case, the element – burglary – served to elevate the crime to a capital offense, 

thereby increasing the maximum penalty to life without parole. It cannot also serve to elevate the capital 

crime to a death-eligible offense. See generally Apprendi, supra; Harris v. United States, 536 U.S. 545, 

557 (2002). It necessarily follows from the United States Supreme Court’s rationale in Apprendi, Ring 

and Harris that in a state where an aggravating circumstance is required at sentencing for death eligibility, 

an aggravating circumstance that duplicates an element of the non-aggravated offense cannot render a 

defendant death eligible. This is because the “non-aggravated offense” of capital murder (first-degree 

murder punishable by a maximum of life without parole upon conviction) is entirely contained within the 

“aggravated offense” of capital murder plus a required intent element and an aggravating circumstance 

(punishable by death). See Apprendi, 530 U.S. at 482. A factual element that is contained within and 

necessary to the “non-aggravated offense” situated within the “aggravated offense” cannot also serve to 

support the aggravated offense. 
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of the dual use to narrow the sentencer’s consideration of the death penalty. See, e.g., Thorson v. 

State, 895 So. 2d 85 (Miss. 2004); Ross v. State, 954 So. 2d 968 (Miss. 2007). However, for the 

reasons stated in the foregoing section, Hutto respectfully urges this Court to revisit this view. It 

should then find that the Sixth, Eighth and Fourteenth Amendments to the U.S. Constitution do 

require that the aggravators to a capital crime must be distinct from the factor that capitalizes the 

crime in the first place, just as it already holds that aggravating circumstances must be factually 

distinct from each other. See Ladner v. State, 584 So. 2d 743 (Miss. 1991).  

 Should this Court revisit its jurisprudence on this point, Hutto respectfully submits that it 

must then conclude that it was error for the jury to be instructed that it could find this as an 

aggravating circumstance. Because the jury actually did find this aggravating circumstance to 

exist, Hutto’s death sentence must be set aside and his case remanded for a new sentencing 

hearing. 

XIII. THE DEATH SENTENCE IN THIS MATTER IS CONSTITUTIONALLY AND 

STATUTORILY DISPROPORTIONATE. 
 

This Court has repeatedly emphasized that the mandatory appellate review of death 

sentences must be qualitatively different from the scrutiny used in other type cases. Irving v. State, 

361 So. 2d 1360, 1363 (Miss. 1978). This review goes beyond simply evaluating the defendant’s 

assignments of error. Miss. Code Ann. § 99-19-105(3)(c) and (5) require this Court to review the 

record in the instant case and to compare it with the death sentences imposed in the other capital 

punishment cases decided by the Court since Jackson v. State, 337 So. 2d 1242 (Miss. 1976).  

 For a sentence of death to be affirmed, the Court must conclude “after a review of the cases 

coming before this Court, and comparing them to the present case, [that] the punishment of death is 

not too great when the aggravating and mitigating circumstances are weighed against each other.” 

Nixon v. State, 533 So. 2d 1078, 1102 (Miss. 1987) (proportionality review takes into consideration 
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both the crime and the defendant). This type of review provides a measure of confidence that “the 

penalty is neither wanton, freakish, excessive, nor disproportionate.” Gray v. State, 472 So. 2d 409, 

423 (Miss. 1985), and that it is limited as the Eighth Amendment requires to those offenders who 

commit “a narrow category of the most serious crimes” and whose extreme culpability makes 

them “the most deserving of execution.” Roper v. Simmons, 543 U.S. 551 (2005). 

 The murder for which the defendant was convicted in this case was, however 

unwarranted for the victim and tragic for her family, simply not within that “narrow category of 

the most serious crimes” that the Eighth Amendment contemplates punishing with the ultimate 

penalty. Nor is the defendant, even if the verdict of guilt is not subject to reversal, someone 

whose “extreme culpability” makes him “the most deserving of execution.” Id.  

 Dr. Lewis’ testimony on cause and manner of death, perhaps a single blow with 

immediate loss of consciousness, and Dr. Schroder’s diagnosis of Post-Traumatic Stress 

Disorder, likely originating from childhood sexual abuse perpetrated against Hutto support this 

conclusion. There is no doubt Hutto’s behavior before the Jury was a significant reason for the 

death sentence. (REPORT OF TRIAL JUDGE, D: General Considerations: 8; R.E. 45-48)  

Was Hutto unable to control himself because of PTSD or was he attempting to provoke 

the jury into giving him a death sentence? Does it matter? Certainly if this arbitrary factor was a 

product of his disorder the sentence would be disproportionate. Miss. Code Ann. § 99-19-105 

(3)(a) (“[w]hether the sentence of death was imposed under the influence of . . . any . . arbitrary 

factor.”); See Edwards v. State, 441 So. 2d 84 (Miss. 1983) (Hawkins, J. concurring) (finding that 

“barbarism would attend our affirming the death penalty” for a capitally convicted person 

because he was suffering from a mental illness that affects his capacity to control his behavior or 

fully understand the morality of his conduct, even though his illness provided no defense against 
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culpability for capital murder, and even though that person “poses a serious danger to innocent 

and unsuspecting people.”); see also Dickerson v. State, --- So. 3d. ---. --- (Miss. 2015), No. 

2012-DP-01500-SCT at ¶ 121, 2015 WL 3814618, at *33 (Miss. June 18, 2015) rehearing 

denied October 8, 2015 (Dickinson, J., concurring in part and dissenting in part) (death sentence 

disproportionate for a person suffering “from any mental defect or disease, . . . that causes them 

to act out of impulse rather than a reasoned judgment of consequences, substantially reduces 

their ability to appreciate the wrongfulness of their actions, substantially reduces their ability to 

assist their counsel in their defense.”) 

If Hutto was attempting suicide by jury it would violate the public policy of Mississippi 

to allow him to accomplish this. See Shamburger v. Grand Casino 84 F.Supp 2d 794 (S.D. Miss. 

1998) (suicide is legally recognized as common law crime in Mississippi); Miss. Code Ann. § 

99-1-3 (common law crimes indictable). 

Jamie Hutto is not someone whose “extreme culpability” makes him “the most deserving 

of execution.” Roper, 543 U.S. 551 (2005). The death sentence is therefore disproportionate to 

his culpability and must be set aside. See Coleman v. State, 378 So.2d 640 (Miss. 1979) (setting 

aside sentence as disproportionate due to age prior to Roper), Edwards v. State, 441 So. 2d 84, 

92-93 (Miss. 1983) (Hawkins, J. concurring) (setting aside death sentence and remanding for 

entry of sentence of life where mental health issues, apparently not accorded sufficient weight by 

the jury to preclude a death sentence, attended the defendant). His sentence must therefore be 

vacated on proportionality review and his case directly remanded for entry of a sentence of life in 

prison without the possibility of parole. 
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XIV. THE CUMULATIVE EFFECT OF THE ERRORS IN THE TRIAL COURT 

MANDATES REVERSAL OF THE VERDICT OF GUILT AND/OR SENTENCE 

OF DEATH . 

 

This Court has a long time adherence to the cumulative error doctrine, particularly in 

capital case. Flowers, 947 So. 2d at 940 (Cobb, P. J. concurring). Under this doctrine, even if any 

one error is not sufficient to require reversal, the cumulative effect of them does mandate such an 

action. Walker v. State, 913 So. 2d 198, 216 (Miss. 2005), Jenkins v. State, 607 So. 2d 1171, 

1183 (Miss. 1992), Griffin v. State, 557 So. 2d 542, 553 (Miss. 1990) (“if reversal were not 

mandated by the State’s discovery violations, we would reverse this matter based upon the 

accumulated errors of the prosecution”). 

 As the foregoing litany of errors makes clear, the factual and legal arguments concerning 

which are incorporated into this assignment of error by reference, this is one of those cases 

where, even if there are doubts about the harm of any one error in isolation, the cumulative error 

doctrine requires reversal. Flowers, 947 So. 2d at 940 (Cobb, P.J. concurring), Griffin, 557 So. 

2d at 553. Corrothers respectfully submits that the instant matter contains cumulative error 

warranting reversal of the conviction and sentence, and seeks that relief from this Court.  

CONCLUSION 

 For the foregoing reasons, as well as such other reasons as may appear to the Court on a 

full review of the record and its statutorily mandated proportionality review, James Cobb Hutto, 

III, respectfully requests this Court reverse the conviction of capital murder and sentence of 

death imposed upon him. 

 Respectfully submitted, this the 12
th

 day of October, 2015.  
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