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Summary of the Argument 

 The trial court’s Order Granting Summary Judgment was error, as the Guaranty 

Association is not entitled to discretionary function immunity for their actions and inactions as 

alleged in Plaintiff’s Second Amended Complaint. Therefore, this Honorable Court should 

reverse and remand this matter for further proceedings.  

 The Mississippi Comp Choice Self-Insurers Fund’s (hereinafter “Comp Choice”) Second 

Amended Complaint contained allegations that the Mississippi Workers’ Compensation Self-

Insurer Guaranty Association (hereinafter “Guaranty Association”) among other things, was 

grossly negligent in its handling of the Comp Choice fund and claims by failing to adhere to 

statutory and regulatory requirements such as Miss. Code Ann. §71-3-174, the Guaranty 

Association’s of Operation Article XI(A)(2), and MWCC General Rule 7 and for exceeding its 

authority and purpose found in Miss. Code Ann. §71-3-151, et seq., all of which damaged Comp 

Choice.   

 The Guaranty Association caused Comp Choice injuries when it violated Mississippi 

Workers’ Compensation Commission General Rule 7 by hiring the same entity to service and 

administer Comp Choice and its claims. Additionally, the Guaranty Association’s improper and 

premature request for an assessment caused Comp Choice damages. The Guaranty Association 

requested an assessment in violation of its own Plan of Operation (R. at 202), which required the 

special assessment to be requested within sixty (60) days of the Guaranty Association taking 

responsibility for Comp Choice. Additionally, the Guaranty Association violated prior 

Mississippi Workers’ Compensation Commission’s (hereinafter “Commission”) Orders, which 

stated that the assessment should not be requested until after Comp Choice’s funds were 

exhausted. However, the Guaranty Association presented no proof that these funds had been 
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exhausted prior to their request for the assessment and waited over a year after they took over 

Comp Choice’s obligations to request the assessment.  

 This appeal stems from the trial court’s grant of the Guaranty Association’s Motion for 

Summary Judgment as to all of Comp Choice’s claim in the Second Amended Complaint. The 

trial court reasoned that the Guaranty Association was immune from suit as Comp Choice’s 

claims were based on the Guaranty Association’s performance of discretionary functions under 

Miss. Code Ann. §11-46-9(1)(d) of the Mississippi Tort Claims Act, which states: 

(1) A governmental entity and its employees acting within the course and scope of their 

employment or duties shall not be liable for any claim:    (d) Based upon the exercise or 

performance or the failure to exercise or perform a discretionary function or duty on the 

part of a governmental entity or employee thereof, whether or not the discretion be 

abused. Miss. Code Ann. §11-46-9(1)(d). 

 

Applicable Test to Determine Whether Governmental Function is Ministerial  

 

 In Little v. Mississippi Department of Transportation, 129 So. 3d 132, 138 (Miss. 2013), 

the Mississippi Supreme Court adopted a new test to determine if the discretionary-function 

immunity applies to governmental conduct. The Court held that it is the function being fulfilled, 

rather than the act performed in furtherance of that function, to which discretionary-function 

immunity does or does not attach. Id. “If a statue imposes a duty on a governmental entity or its 

employees, “all acts fulfilling that duty are considered mandated as well, and neither the 

government nor its employees enjoy immunity.” Id.  

 Governmental activities that are positively designated and not reliant on judgment or 

discretion are ministerial and, therefore, not immune from liability. An act is ministerial and not 

discretionary “[if] the duty is one which has been positively imposed by law and its performance 

is required at a time and in a manner or under conditions which are specifically designated, the 
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duty performed under the conditions specified not being dependent upon judgment or 

discretion.” Willing v. Est. of Benz, 958 So. 2d 1240, 1250 (Miss. App. 2007) (emphasis added). 

  “[T]the discretion in deciding whether to exercise a function or duty is where immunity 

attaches, rather than the discretion in deciding how to do it.” Brantley v. City of Horn Lake, 152 

So. 3d 1106, 1112-13 (Miss. 2014). “The Court then must examine any narrower duty associated 

with the activity at issue to determine whether a statute, regulation, or other binding directive 

renders that particular duty a ministerial one, notwithstanding that it may have been performed 

within the scope of a broader discretionary function.” Id. at 1115 (¶ 26). The Brantley Court 

went on to hold that “a plaintiff may defeat sovereign immunity, even when a governmental 

entity's act furthered a discretionary function or duty, when the plaintiff proves that the act also 

furthered a more narrow function or duty which is made ministerial by another specific statute, 

ordinance, or regulation promulgated pursuant to lawful authority.” Id. at 1115 (¶ 28), 

Boroujerdi v. City of Starkville, 158 So. 3d 1106, 1111 (Miss. 2015). 

Guaranty Association’s Statutory Purpose  

 The function at issue in this matter is the handling of Comp Choice and its claims as 

required by Miss. Code Ann. §71-3-151 trough 71-3-181, the Guaranty Association’s own Plan 

of Operation and the Mississippi Workers Compensation Commission General Rules. The 

Guaranty Association’s statutorily mandated duties and regulations are what Comp Choice’s 

allegations revolve around.  

 Mississippi Code Annotated Sections 71-3-151 through 71-3-181 are known as the 

“Mississippi Workers’ Compensation Self-Insurer Guaranty Association Law.” Miss. Code Ann. 

§71-3-151. The governmental function of the Guaranty Association is outlined in this law, which 

states the purpose of the Guaranty Association is to: 
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provide a mechanism for the payment of the covered claims under the Workers’ 

Compensation Law, to avoid excessive delay in payment and to avoid financial loss to 

claimants because of the insolvency of a self-insurer, to assist in the detection and 

prevention of self-insurer insolvencies, and to provide associations to assess the cost of 

such protection amount self-insurers. Miss. Code Ann. §71-3-153. 

 The Guaranty Association’s overarching function is ministerial. However, this matter 

requires a deeper look to determine if a more narrow duty is imposed by statute, regulation 

and/or rule. Brantley at 1115. While there are some statues found within the controlling law that 

provide the Guaranty Association with discretion, the applicable statutes are ministerial in nature 

as they are provided for by statute and rules. These discretionary functions do not override the 

ministerial duty found in Miss. Code Ann. §71-3-174 and the Guaranty Association’s own Plan 

of Operation regarding assessments or MWCC General Rule 7 regarding the probation against 

having the same entity service and administer the Comp Choice claims.   

Guaranty Association’s Requirement to Handle Claims of Comp Choice 

 The Guaranty Association is mandated by statute to handle the claims of Comp Choice. 

Miss. Code Ann. §71-3-163(1)(f) requires that “the association shall handle claims through its 

employees or through one or more other persons designated as servicing facilities.” Little holds 

that this mandated function includes “all acts” carrying out that duty, even when they involve 

choice or judgment. Therefore, the Court must find that the acts involving the hiring of AmFed 

to service and administer the claims fall under that function and, thus, are not immune from the 

Fund’s suit. Calonkey v. Amory Sch. Dist., 163 So.3d 940 (Miss. Ct. App. 2014) citing Little, 129 

So.3d at 138.  

  The Guaranty Association is allowed to “employ or retain such persons as are necessary 

to handles claims and perform other duties of the association.” Miss. Code Ann. §71-3-163(2)(a). 

However, the Guaranty Association must also abide by the Mississippi Workers’ Compensation 



5 

 

Commission Rules as these rules “shall be in effect and shall apply to all claims or matters being 

before the Commission as of the effective date of the Rules, and to all matters or claims 

thereafter filed.” MWCC General Rule 2. Rule 7(B)(6) also applies in this situation as the 

Guaranty Association was acting as a group self-insurer in handling the claims of Comp Choice. 

It states:  

a. No service company or its employees, officers or directors shall be an employee, 

officer, or director of, or have either a direct or indirect financial interest in, an 

administrator. No administrator or its employees, officers or directors shall be an 

employee, officer or director of, or have either a direct or indirect financial interest in, a 

service company. All contracts shall be made available to the Commission upon request. 

 

b. The service contract shall state that unless the Commission approves otherwise the 

service company shall handle, to their conclusion, all claims and their obligations 

incurred during the contract period. 

 The Guaranty Association alleges that AmFed did not serve as the Administrator and the 

Servicing Company as provided by General Rule 7. The Guaranty Association’s argument 

completely ignored the fact that AmFed was handling the day to day operations of the Fund and 

servicing the claims. Furthermore, within the Guaranty Association’s own Plan of Operation the 

term “servicing facility” is defined. R. at 226. It “means a third party claims service provider, 

which may be a Member, and which is employed by the Association, with the approval of the 

Workers’ Compensation Commission, to administer and service claims made against the 

Association.” Plan of Operation, Article XV(Z), R. at 226. This is a clear violation of the 

MWCC General Rule 7. Therefore, the Guaranty Association was grossly negligent in its 

handling of the Comp Choice fund and claims.  

Mississippi Code Ann. §71-3-174, MWCC Rule 7 and the Guaranty Association’s Plan of 

Operation are Applicable to the Guaranty Association  

 

 The Guaranty Association further attempts to claim that because Comp Choice was an 

insolvent member at the time of the Guaranty Association’s actions that the Mississippi 
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Workers’ Compensation Self-Insurer Guaranty Association Law and the Mississippi Workers’ 

Compensation Commission General Rules do not apply to them. Additionally, the Guaranty 

Association asserts that because they do not reference Miss. Code Ann. §71-3-174 or Article 

XI(A)(2) in their letter to the Commission requesting the assessment then they are inapplicable. 

However, despite making this argument, the Guaranty Association cited no cases or law to 

support this allegation. There is no distinction found in the Mississippi Workers’ Compensation 

Self-Insurer Guaranty Association Law or Mississippi Workers’ Compensation Commission’s 

rules which says they only apply to solvent members and not in the situation such as this when 

the Guaranty Association assumes the responsibilities, rights and obligations of an insolvent 

member.  

 Furthermore, the Commission’s Order for Assessment states that it is pursuant to General 

Rule 7(b), the same rule the Guaranty Association now tries to claim does not apply.  “This 

matter is before the Commission on request of the Mississippi Workers’ Compensation Group 

Self-Insurer Guaranty Association (hereafter “Group Guaranty Association”) to consider an 

assessment of former members of Mississippi Comp Choice Self-Insurers Fund (hereinafter 

“Comp Choice”) pursuant to General Rule 7(b) and the indemnity agreements jointly and 

severally binding the group self-insurer and each member thereof to meet the workers’ 

compensation obligations of each other under Commission General Rule 7.” April 19, 2010 

Order, R. at 241.  

 The Guaranty Association’s defense to the allegations that the actions and inactions 

complained of are ministerial is simply to state that the statutes and rules relied upon are not 

applicable. Despite the Guaranty Association’s attempt to persuade the Court that the statutes 

and regulations cited in Comp Choice’s brief are inapplicable, a clear reading of them show 
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otherwise. Rather, the MWCC orders, rules and the statutes demonstrate that they are applicable 

to the Guaranty Association in their handling of the Comp Choice fund and its claims. 

Additionally, a review of the Commission’s order would indicate that despite the Guaranty 

Association’s allegation otherwise the assessment was made pursuant to General Rule 7 and 

Miss. Code Ann. §71-3-174. “As set forth in General Rule 7, the Commission maintains 

regulatory oversight regarding Comp Choice until all claims have been paid and the Commission 

has determined an appropriate amount of time has passed to insure that no additional liability 

under the Act will be incurred. As such, any and all disputes regarding this assessment will be 

resolved by the Commission, subject to Mississippi Code Annotated §71-3-174.” April 19, 2010 

Order, R. at 241.  

 Further, the Commission stated that the Guaranty Association “shall have all the powers 

and duties necessary to carry out the purpose of this Order and wind up the affairs of the Fund, 

consistent with Miss. Code Ann. §71-3-151 et seq. and MWCC General 7.” February 24, 2009 

Order, R. at 232. The Commission also stated that “[t]he Group Guaranty Association has all the 

rights, duties and obligations of the self insurer in default, including but not limited to, the 

resolution of all claims for which the former approved group self-insurer remains liable.” Id. 

Additionally, Miss. Code Ann. §71-3-163 states that the Guaranty Association shall have all 

rights, duties and obligations of Comp Choice.  

 The Guaranty Association also asserts that the language of their Plan of Operation is not 

controlling. However, this allegation fails. Miss. Code Ann. §71-3-159 states that the Guaranty 

Association “shall perform their functions under plans of operation established and approved 

under Section 71-3-165.” Further, based upon Miss. Code Ann. §71-3-165, the Guaranty 

Association shall submit the plan of operation to the commission and the plan of operation “shall 
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establish procedures whereby all the powers and duties of the association under Section 71-3-163 

will be performed.” Miss. Code Ann. §71-3-165. The Guaranty Association’s Plan of Operation 

was approved and it contains certain provisions such as Article XI(A)(2) which require to the 

Guaranty Association to act. Plan of Operation, R. 202. 

 The Guaranty Association’s Plan of Operation at Article XI(A)(2) states that “if the 

Association assumes obligations of a Member and this obligation exceeds the assets of the 

Association, the Association shall submit a plan of special assessment within sixty (60) days.” R. 

at 221. Responsibility of Comp Choice was turned over to the Guaranty Association by Order on 

February 24, 2009 and the Order approving the assessment was not entered until April 19, 2010, 

over a year later. Clearly, the Guaranty Association failed to follow their own Plan which states 

that once they assumed the obligations of a Member, such as Comp Choice, and the obligations 

exceed the assets they should submit the assessment within sixty (60) days. Additionally, the 

Guaranty Association requested the assessment prematurely pursuant to Miss. Code Ann. §71-3-

174, Article XI(A)(2) of their Plan of Operation and the Commission’s Order as the Guaranty 

Association never demonstrated that the payments made exceeded the assets of Comp Choice, 

only that it appeared they might. The Commission’s Order stated that only after the remaining 

assets of Comp Choice were exhausted in payment and administration should the Guaranty 

Association look to enforce the indemnity agreements. “The Commission further finds that 

should the remaining assets of Mississippi Comp Choice be exhausted in the payment and  

administration of claims, the Group Guaranty Association should then look to the enforcement 

of those agreements including making any assessments necessary to satisfy those financial 

obligations.” February 24, 2009 Order, R. at 232. The indemnity agreements which the Guaranty 

Association states the assesesments are based are made pursuant to MWCC Rule 7. On one hand 
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the Guaranty Association acknowledges that  General Rule 7 applys in this matter, but then when 

the rule does not benefit them they seek to say it does not apply. The Guaranty Association has 

violated Miss. Code Ann. §71-3-174, Article XI(A)(2) of the Guaranty Association’s Plan of 

Operation and the Commission’s orders. The Guaranty Association’s failure to adhere to these 

mandatory requirements injured Comp Choice and caused it damages. 

 Mississippi Code Ann. §71-3-159, §71-3-165 & §71-3-174 and the Guaranty 

Association’s Plan of Operation impose ministerial duties on the Guaranty Association regarding 

a plan of operation, an assessment and the handling the Comp Choice fund and its claims. By 

failing to follow the clear statutory directives, the Guaranty Association has acted arbitrarily and 

capriciously. Mississippi Dep’t of Envtl. Quality v. Weems, 653 So. 2d 266 (Miss.1995). “The 

failure of an agency to abide by its rules is per se arbitrary and capricious...”  Id. Governmental 

acts are generally found to be arbitrary and capricious when done in contradiction to established 

law. See McGowan v. Miss. State Oil and Gas Board, 604 So.2d 312 (Miss. 1992); and Miss. 

Real Estate Comm., v. White, 586 So.2d 805 (Miss. 1991).  This further applies to actions taken 

in contradiction to statutes. Therefore, the Guaranty Association’s failure to follow its own Plan 

of Operation, Mississippi Workers’ Compensation Commission’s General Rules, the 

Commission’s Orders  and the applicable Mississippi Code was not only arbitrary and 

capricious, but also grossly negligent. 

Conclusion 

 The Commission’s February 24, 2009 and April 19, 2010 Orders, Mississippi Code Ann. 

§71-3-174, §71-3-163, the Guaranty Association’s Plan of Operation and Mississippi Workers’ 

Compensation Law Rules 2, and 7(B)(6)  impose ministerial duties on the Guaranty Association 

regarding a plan of operation, an assessment and the handling the Comp Choice fund and its 
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claims. As demonstrated above, the Guaranty Association violated those duties. Considering 

those violated duties, it cannot be said that there are no genuine issues of material fact that 

remain. Specifically, genuine issues of material fact still exist in this matter as to whether or not 

the Guaranty Association was grossly negligent in their handling of the Comp Choice fund and 

claims and in violating the applicable statutes, the Guaranty Association’s own Plan of Operation 

and rules. Therefore, Comp Choice has stated an adequate claim and the trial court erred in 

granting the Guaranty Association’s motion for summary judgment. As such, summary judgment 

is not proper. This Court should reverse the trial court’s order and remand this matter for further 

proceedings.  

 THIS, the 4th day of August, 2016. 
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