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2.  The trial court erred in failing to construe § 63-3-205 in pari materia with § 11- 

46-9(1)(c) consistent  Tellus Operating Group v. Maxwell Energy, 156 So.3d 255, 261 

(Miss. 2015) and City of Jackson v. Harris, 44 So.3d 927, 930-34 (Miss. 2010).    

3. The trial court erred in failing to find that § 63-3-205 is a specific statute with  

regards to traffic violations and thus controls § 11-46-9(1) any other claimed MTLA 

immunity arising under§ 11-46-9(1) consistent with City of Jackson v. Harris, 44 So.3d 

927, 930-34 (Miss. 2010) with regards to police vehicles and Mixon v. Mississippi 

Department of Transportation, 183 So.2d 90 (Miss. 2015), with regards to governmental 

vehicle and Lenoir v. Madison County, 641 So.2d 1124, 1128-29 (Miss. 1994) generally.    

4.  The trial court erred in failing to find that § 63-3-205 renders the relevant  

standard of care to be simple negligence and in the alternative whether § 63-3-205 and City 

of Jackson v. Harris, 44 So.3d 927, 930-34 (Miss. 2010) render Officer Marshal Jackson’s 

traffic violations reckless disregard for the safety and well-being of Arlene Carothers as a 

matter of law. 

5.    The trial court erred by dismissing the direct liability claims against the City  

of Water Valley, Mississippi.    
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STATEMENT OF THE CASE 

 This case arises out of a motor vehicle accident between Arlene Carothers and a 

vehicle operated by a City of Water Valley, Mississippi police officer.  

 Plaintiff commenced this litigation on August 22, 2013.          

 On   December 16, 2013, the trial court granted the City of Water Valley, 

Mississippi’s Motion to dismiss direct liability claims against the City of Water Valley, 

Mississippi. 

 On October 5, 2015, the trial court conducted a bench trial and rendered findings of 

facts and conclusions of law in favor of Water Valley, Mississippi. 

 On October 22, 2015, the trial court entered the judgment in favor of Water Valley, 

Mississippi consistent with its October 5, 2015 findings of fact and conclusions of law.  

 On November 23, 2015, Carothers filed her notice of appeal bringing the case here.  

STATEMENT OF THE FACTS 

The City of Water Valley is a governmental entity pursuant to the Mississippi Tort 

Claims Act.  Miss. Code Ann. § 11-46-1(g) and (I).   Record (hereinafter “R”), p 261. 

Carothers and Water Valley Police Officer Marshal Jackson were involved in an 

automobile accident on September 5, 2012. R261 

Officer Marshal Jackson was in the course and scope of his employment with the 

Water Valley Police Department at the time of the accident. R261 Officer Jackson was not 

in pursuit of a suspect and was not responding to an emergency dispatch at the time of the 

accident.    R261,  Transcript (hereinafter “T”), p82.    Jackson’s blue lights and sirens were 

not activated at the time of the accident.  R261, T82.    

Carothers was in the course and scope of her employment at the time of the 
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accident. R261.    

Carothers and Officer Jackson were traveling in the same direction on Main Street 

in Water Valley and the front of the Water Valley Patrol car collided with the rear of 

Carothers’ vehicle.  R261 

The accident occurred at the intersection of Blackmur and Main in Water Valley, 

Mississippi.   T71.     Officer Jackson was behind Arlene Carothers at the Piggly Wiggly.  

T72.    The vehicles were approaching a red light.    T72, 75, 78    Jackson was one car 

length behind Carothers.   T75, 78-79    Jackson took his eyes off the road when he reached 

for his cell phone.   T74, 78   Jackson felt the impact with Carothers vehicle 1.5 seconds 

after looking down to reach for his phone.     T76.     The accident occurred while Jackson 

was looking away to get his cell phone.    T79.    Jackson admitted to Carothers that he hit 

her and he looked off.     T5.    

The force of the collision bent the hood of Jackson’s vehicle and knocked his grill 

on the ground.    R176, 178,  T80, 81.   Jackson’s vehicle was out of service a month after 

the collision with Carothers.   T82.      The force of the collision created an dent in the rear 

of Carother’s vehicle.    R177, T6-7.  

Carothers asserted a claim to recover damages from Water Valley, Mississippi as a 

result of an automobile accident that occurred on September 5, 2012. R261   

Carothers also asserted direct liability claims against the City of Water Valley, 

Mississippi for negligent retention, negligent hiring, negligent supervision, negligent 

training, and negligent entrustment.  R9.     

The trial court dismissed the direct liability claims with prejudice.    R243-244.   

The parties tried the matter to the trial court on October 5, 2015.   R320.    
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Carothers incurred approximately $23,826.001 in medical expenses as a proximate 

result of the accident with Jackson and $4,844.47 in lost wages2.    [Check bill found at 

R233 and 234] 

The trial court found that the City of Water Valley, Mississippi was immune 

pursuant to 11-46-9 and dismissed the Plaintiff’s claims with prejudice.       

SUMMARY OF THE ARGUMENT 

 The trial court erred in failing to apply the negligence standard of care to the 

actions of Officer Jackson on September 5, 2012.  

ARGUMENT 

A.  The Standard of Review3 

In  Arceo v. Tolliver, 19 So. 3d 67, 69-70 (Miss. 2009), the Mississippi Supreme 

Court held that the construction of statutes was an issue of law which the Court reviews de 

novo. The recognition of the correct legal standard4, the application of law to fact5, and 

conclusions of law6 are issues of law that are reviewed de novo. 

B.  Mississippi Statutory Construction Principles 

    In Lewis v. Hinds County Circuit Court, 158 So.3d 1117, 1121-1126 (Miss. 

2016), the Mississippi Supreme Court held that lain and unambiguous statutes are enforced 

as written.   In Tellus Operating Group v. Maxwell Energy, 156 So.3d 255, 261 (Miss. 

                                                 
1 R179-196, 205-232.    
2 R204.  
3 This is the standard of review that applies to each issue before the Court.  The Court 
must first determine whether the trial court applied the correct legal standard even 
when reviewing for abuse of discretion.  In Re Guardianship of Roshto, 134 So.3d 739, 
747 (Miss. 2014). 
4 Citizens National Bank v. Dixieland Forest Products, LLC,  935 So.2d 1004, 1008 (Miss. 
2006). Mallard v. Burkhart, 95 So.3d 1264 (Miss. 2012). 
5 Deere & Co., v. First National Bank of Clarksdale, 12  So.3d 516, 520 (Miss. 2009). 
6 Estate of McLemore v. McLemore  63 So.3d 955  (Miss. 2011). 
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2015), Mississippi Supreme Court held that statues dealing with the same subject matter 

should be interpreted in pari materia.   In Thorp Commercial Corp. v. Mississippi  Road 

Supply Co. 348 So. 2d 1016, 1018 (Miss. 1977), the Mississippi Supreme Court  held that a 

later statute is presumed to be cumulative to pre-existing legal principles unless there is an  

express repeal of these pre-existing principles.   The Legislature is presumed to know the 

existing law.     Seward v. Duggan, 21 So.2d 292, 294 (Miss. 1945).    Moreover, specific 

statutory provisions control over conflicting general provisions.    Lenoir v. Madison 

County, 641 So.2d 1124, 1128-29 (Miss. 1994).   Finally, in Winder v. State, 640 So.2d 

893, 905 (Miss. 1994), the Mississippi Supreme Court held that its construction of a statute 

would be deemed part of the statute if the Legislature failed to amend the statute.      

C.  Application to Issues  

1.   The trial court erred in failing to find that Officer Jackson violated Miss. Code  

Ann. §63-3-6197 and other traffic violations.  

 Consistent with Lewis, the Court should apply the plain terms of §63-3-619 

to find that Officer Jackson violated §63-3-619 in addition to other traffic violations.    

Officer Marshal Jackson was in the course and scope of his employment with the Water 

Valley Police Department at the time of the accident. R261.   Officer  Jackson was not in 

pursuit of a suspect and was not responding to an emergency dispatch at the time of the 

accident.    R261, T.p82.    Jackson’s blue lights and sirens were not activated at the time of 

the accident.  R261, T82.   Officer Jackson was behind Arlene Carothers at the Piggly 

Wiggly.  T72.    The vehicles were approaching a red light.    T72, 75, 78    Jackson was 

one car length behind Carothers.   T75, 78-79    Jackson took his eyes off the road when he 

                                                 
7 This statue provides in material part that “The driver of a motor vehicle shall not follow another 
vehicle more closely than is reasonable and prudent” §63-3-619(1) 
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reached for his cell phone.   T74, 78   Jackson felt the impact with Carothers vehicle 1.5 

seconds after looking down to reach for his phone.     T76.     The accident occurred while 

Jackson was looking away to get his cell phone.    T79.    Jackson admitted to Carothers 

that he hit her and he looked off.     T5.     Thus, Officer Jackson followed Carothers more 

closely than was reasonable or prudent.  

2.  The trial court erred in failing to construe § 63-3-2058 in pari materia with §  

11-46-9(1)(c)  

 Consistent with the principles set forth in B., above, In City of  Jackson v. Harris, 

44 So. 2d 927, 933-35, n18-20 (Miss. 2010), the Mississippi Supreme Court construed the 

terms § 63-3-205 and §11-46-9(1)(c) to determine that Mississippi police operating 

vehicles not entitled to the immunity afforded by  §11-46-9(1)(c) unless the police are 

responding to an emergency call or in pursuit of an actual or suspected violator.    In Mixon 

v. Mississippi Department of Transportation, 183 So.3d 90 (Miss. 2015), the Mississippi 

Court of Appeals instructed that, in general, Mississippi law does not authorize 

governmental employees to violate Mississippi traffic regulations.  

 Applying the foregoing principles, Jackson and the City of Water Valley were not 

entitled to the protection of §11-46-9(1)(c).    Officer Jackson was not in pursuit of a 

suspect and was not responding to an emergency dispatch at the time of the accident.    

R261, T.p82.    Jackson’s blue lights and sirens were not activated at the time of the 

accident.  R261, T82.     Moreover, Officer Jackson violated the plain terms of §63-3-619. 

 
                                                 
8 This statute provides in material part that:  “The provisions of this chapter apply to drivers of all 
vehicles owned or operated by …. [a]ny city subject to such exceptions as are set forth in this 
chapter with respect to authorized emergency vehicles.  …… No driver of an authorized emergency 
vehicle shall assume any special privilege under this chapter except when such vehicle  is operated 
in response to an emergency call or in the immediate pursuit of an actual or suspected violator.” 
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3.   The trial court erred in failing to find that § 63-3-205 is a specific statute with  

regards to traffic violations and thus controls § 11-46-9(1) any other claimed MTLA 

immunity arising under§ 11-46-9(1)  

Applying Lenoir, § 63-3-205 is a specific statute with regards to the circumstances 

when the immunity afforded by §11-46-9(1)(c) may be utilized by a governmental 

defendant.     Therefore the terms of § 63-3-205 prevail over the terms of §11-46-9(1)(c).     

Thus, according to the plain language of § 63-3-205, the  City of Water Valley shall not 

assume any special privilege [§11-46-9(1)(c) immunity], except that Officer Jackson was 

responding to an emergency call or in the immediate pursuit of an actual or suspected 

violator.     Officer Jackson was not performing any of these activities and thus the City of 

Water Valley is not immune for a violation of §63-3-619.   The reckless disregard standard 

does not apply.  

4.   The trial court erred in failing to find that § 63-3-205 renders the relevant  

standard of care to be simple negligence and in the alternative whether § 63-3-205 and City 

of Jackson v. Harris, 44 So.3d 927, 930-34 (Miss. 2010) render Officer Marshal Jackson’s 

traffic violations reckless disregard for the safety and well-being of Arlene Carothers as a 

matter of law. 

 Applying the foregoing principles, the correct standard to apply is the negligence 

standard.    Thus, Officer Jackson and in turn the City of Water Valley were negligent per 

se in violating §63-3-619 and other traffic violations.   T, 87-88.   Moreover, consistent 

with Jackson, Officer Jackson’s conduct also constituted reckless disregard.     

5.    The trial court erred by dismissing the direct liability claims against the City  

of Water Valley, Mississippi.    
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In Little v. Mississippi Department of Transportation, 129 So.3d 132, 135 (Miss. 

2013), and Loggers LLC v. 1 UP Technologies LLC, 50 So. 3d 992, 994 (Miss. 2011), the 

Mississippi Supreme Court held that in order for a trial court to grant a motion to dismiss 

for failure to state a claim it must appear to a certainty that the Plaintiff can prove no set of 

facts to support his, her, or its claim9.    Carothers could have proven multiple sets of facts10 

that if proven would entitle the Plaintiff to recover from the the City of Water Valley, 

Mississippi.  

 Water Valley only admitted that it was liable if the actions of Officer Marshall 

Jackson rise to the level of “reckless disregard”11.    R31.    Water Valley never admitted 

that it was vicariously liable for any negligent actions of Officer Marshall Jackson.  R28-

32.   Thus, Carothers direct negligence claims against the City of Water Valley should not 

have been dismissed. 

In Little, the Mississippi Supreme Court held that when actions are mandated by 

statute, those actions and all actions in furtherance of those mandated actions are 

ministerial and there is no discreationary immunity.   Little, Id. at paragraphs 8-12.   Miss. 

Code Ann. §§21-21-1 and 21-21-3 statutorily mandates that all Mississippi municipalities   

“employ, regulate, and support” a police force and provide a “chief of police or marshal” as 

the chief law enforcement officer.     

Applying Little, the City of Water Valley, Mississippi had a statutory duty to 

employ regulate, and support its police force.    The City of Water Valley, Mississippi’s 

                                                 
9 By its terms Rule 12(b)(6) also provides that “if on such a motion matters outside the pleadings 
are not presented, and if the motion is granted, leave to amend shall be granted in accordance with 
Rule 15(a)”.    In sum, the Plaintiff would be entitled an amendment as a matter of law if the 
Defendants 12(b)(6) motion is granted.     
10 Mississippi is a notice pleading jurisdiction with regards to MTCA claims.  Elkins v. McKenzie, 
865 So.2d 1065, 1078 (Miss. 2003). 
11 See B4, above.   
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actions or omissions in training, supervision, hiring, retention, and entrusting a vehicle to 

Marshal Jackson are at a minimum in furtherance of those statutory duties.    Thus, the City 

of Water Valley, Mississippi is not entitled to discreationary immunity for negligent hiring, 

negligent retention, negligent training, and negligent supervision or reckless disregard for 

the safety of Arlene Carothers in hiring, training, retaining, supervising and entrusting a 

vehicle to Marshal Jackson.   

CONCLUSION 

  Carothers respectfully urges the Court to reverse the trial court and render a 

judgment in favor of Arlene Carothers.   Carothers respectfully urges the Court to remand 

the matter to the trial court solely to enter the amount of the money judgment in favor of 

Arlene Carothers.  

      Respectfully submitted,  

      /s/Drayton D. Berkley__________ 
      DRAYTON D. BERKLEY, ESQ.  

(MBN 10280) 
      119 South Main, Suite 500 
      Memphis, Tennessee 38103 
      Telephone:  (901) 322-8706 
      Fax:  (901) 881-0316 
      attorneyberkley@gmail.com 
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