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ARGUMENT 

 Throughout its Brief, Wilmington repeatedly attempts to place the "black 

hat" on Mrs. Avakian. Repeated allegations of intentional wrongdoing are made, 

although there is no evidence in the record to support them. 

 For example, on page 3 of its Brief, Wilmington Trust alleges that Mrs. 

Avakian is attempting to "manufacture" a statute of limitation defense.  

 Mrs. Avakian is not "manufacturing" anything. As this Court knows, the 

only thing that can give rise to a statute of limitation defense is the failure of a 

party to pursue its claim in a timely manner. 

 Similarly, on page 28 of its Brief, Wilmington Trust alleges that Mrs. 

Avakian intentionally failed to mail out a notice to its predecessor, Citibank, 

advising of the opening of the estate.  

 For this proposition, Wilmington Trust cites pages 21 and 22 of the 

Transcript. Those pages contain nothing more than argument of Wilmington 

Trust's attorney at a hearing. That is not evidence. 

 Despite all of the "slings and arrows" Wilmington Trust casts at Mrs. 

Avakian, there is one matter that Wilmington Trust never addresses: Why did 

Wilmington Trust not file suit against the Estate on the promissory note prior to 

the running of the four-year statute of limitation? 

 Wilmington Trust never argues that it was unable to file such a lawsuit 
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against the Estate prior to the expiration of the four-year statute of limitation. 

Instead, reliance is placed upon different "tolling" concepts in an effort to excuse 

the failure to file a timely lawsuit. 

 As anticipated, Wilmington Trust relies upon Gates v. Chandler, 174 Miss. 

815, 165 So. 442 (Miss. 1936). At first glance, Gates does seem instructive on the 

issue, but upon closer examination it can be seen that Gates does not (and cannot) 

apply to the present action. 

 In Gates, the maker of the promissory note and the party giving a deed of 

trust on his own property were one and the same. Mississippi law is clear that a 

lender in such instance may proceed with a suit on the promissory note, proceed 

to foreclose, or do both. 

 It was reasonable, then, for the Mississippi Supreme Court to conclude 

that an injunction that prohibited foreclosure on a borrower's property tolled the 

running of the statute of limitation on the claim against the promissory note 

given by the same borrower. 

 In the present case, the home was owned by Mrs. Avakian, who signed a 

deed of trust in favor of the lender. The promissory note, however, was only 

signed by Mr. Avakian, and Mrs. Avakian had (and continues to have) no 

liability on it whatsoever. 
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 "A deed of trust is a contract." Montgomery v. CitiMortgage, Inc., 955 

F.Supp.2d 640, 649 n. 7 (S.D. Miss. 2013). Here, there was a contract between Mrs. 

Avakian and the lender (an alleged predecessor to Wilmington Trust). The 

lender had certain remedies under that contract. 

 The promissory note between Mr. Avakian and the lender is also a 

contract. The lender had certain remedies under that contract as well. 

 But, it is critical to recall that Mrs. Avakian was not a party to the 

promissory note contract. For that reason, she could do nothing, factually or 

legally, to expand, limit, or change the rights of Mr. Avakian and the lender 

under their contract. 

 For example, Mrs. Avakian could not extend the running of the statute of 

limitation by giving an acknowledgment or new promise on behalf of Mr. 

Avakian pursuant to Miss. Code Ann. Section 15-1-73.  

 Further, Mrs. Avakian could do nothing to prevent the lender from filing 

suit against either Mr. Avakian. For example, if she filed for bankruptcy, the 

automatic stay would have gone into effect as to her, but such would have had 

no impact on the ability of the lender to sue Mr. Avakian on the promissory note.  

Put in the simplest of terms, there was nothing Mrs. Avakian could do or 

refrain from doing that would impact the ability of the lender to file a timely 

lawsuit against Mr. Avakian or his Estate. 
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 And, for that reason, when she filed suit in state court (which was 

subsequently removed to federal court) challenging the validity of the deeds of 

trust on her house, such could not have (and did not have) any impact on the 

ability of the lender to keep its promissory note claim alive by filing a timely 

lawsuit against the Estate.  

 Likewise, when the federal district court ruled that the deeds of trust were 

void, such a ruling created no legal impediment to the lender keeping its 

promissory note claim alive against the Estate. 

 In this regard, recall that the federal district court ruled in favor of Mrs. 

Avakian and held the deeds of trust were void. Subsequently, the Fifth Circuit 

reversed that ruling. 

 In this light of this, Wilmington Trust argues it was "restrained" by the 

ruling of the federal district court from filing suit on the promissory note claim 

until such time as the Fifth Circuit reversed. See Brief of Appellee, page 21. 

 First of all, the ruling of the district court says nothing, one way or the 

other, about the promissory note. 

 Second, the rationale advanced by Wilmington Trust would lead to an 

absurd result. Recall that the ruling of the district court was that the deeds of 

trust were void and, therefore, foreclosure was prohibited. If, as Wilmington 

Trust argues, such tolled the running of the statute on the promissory note claim, 
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what would have been the result if the Fifth Circuit had affirmed?  

 Under Wilmington Trust's theory, an affirmance would have continued to 

"restrain" Wilmington Trust from foreclosure, so that the statute of limitation on 

the promissory note claim would have been tolled forever.    

 The argument that Mrs. Avakian's federal court action tolled the running 

of the four-year statute of limitation on the promissory note claim against the 

Estate is without merit. 

 For the same reason, the actions of Wilmington Trust's predecessor in 

starting and stopping two prior foreclosures did not toll the running of the four-

year statute of limitation on the promissory note claim against the Estate. 

 Wilmington Trust also argues for equitable tolling because Mrs. Avakian, 

as Executrix of the Estate, did not provide specific written notice to Wilmington 

Trust's predecessor of the opening of the state of the Estate 

 Here, Mrs. Avakian simply incorporates by reference what she said in her 

prior Brief, arguments that Wilmington Trust has essentially ignored in its own 

Brief. 

 Wilmington Trust also argues that the four year statute of limitation is 

inapplicable because, supposedly, Mr. Avakian’s promissory note has not yet 

matured. See Brief of Appellee, page 15. In support of this proposition, 

Wilmington Trust cites Sivley v. Summers, 57 Miss. 712 (1880). Wilmington Trust’s 
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reliance on Sivley is misplaced.  

 In Sivley, Mr. Summers had executed a promissory note that was due on 

January 1, 1865. Mr. Summers passed away, however, on March 2, 1864.  

 The Mississippi Supreme Court held that the predecessor to Section 15-1-

25 did not apply because the note matured after the death of Mr. Summers and, 

therefore, the holder of the note did not have a cause of action against him at the 

time of his death.  

 In the present case, Wilmington Trust's predecessor, Citibank, had a cause 

of action against Mr. Avakian prior to the time of his death. Specifically, prior to 

his death, Mr. Avakian had defaulted on the promissory note.  

 This fact has never been in dispute. For example, on page 2 of its Brief, 

Wilmington Trust states “[i]n 2010, Mr. Avakian defaulted on a promissory note 

secured by a deed of trust on Shadowlawn and then, unfortunately, died.”  

 Similarly, in its opinion, the Fifth Circuit observed “the Avakians fell 

behind on their loans payments, and they received a loan modification. Around 

the time of Norair’s death, Burnette received notice that Citibank was taking 

steps to foreclose on their property.” Avakian v. Citibank, N.A., 773 F.3d 647, 649 

(5th Cir. 2014).  

 Most importantly, in this case, the lower court made a finding of fact that 

Mr. Avakian defaulted on the note and thereafter passed away. R. 164; R.Ex. 008. 
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 Thus, when Mr. Avakian defaulted on the promissory note, Wilmington 

Trust’s predecessor had a cause of action. When he subsequently died, the four 

year statute began to run. The fact that this was a 30 year mortgage that, absent 

default, would have carried payments into the future does not mean that the 

note had not “matured” for purposes of the Sivley analysis.    

 "Statutes of limitations are not mere suggestions; parties must bring timely 

claims or else forfeit their right to seek judicial relief." Barriffe v. Estate of Nelson, 

153 So.3d 613, 620 (Miss. 2014). 

 Here, Wilmington Trust and predecessors failed to bring a timely action 

on the promissory note, and they have forfeited their right to seek judicial relief. 

Conclusion 

 Appellant Burnette Avakian, as Executrix of the Estate of Norair Avakian, 

requests that this Court reverse the September 8, 2015 Opinion and Judgment of 

the Chancery Court of Lowndes County, Mississippi, and render judgment in her 

favor, holding that the claim of Appellant Wilmington Trust, N.A., on the 

promissory note is barred by the statute of limitation. 

Respectfully submitted, this the 19th day of July, 2016. 

   BURNETTE AVAKIAN, EXECUTRIX OF THE 
   ESTATE OF NORAIR AVAKIAN, DECEASED 

 
           /s/ S. Craig Panter 
           S. Craig Panter, her attorney 
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