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REPLY ARGUMENT

REVERSAL OF THE LOWER COURT’S DISMISSAL IS PROPER WHERE

APPELLANT TIMELY SERVED AND RELIED IN GOOD FAITH UPON THIRD

PARTY PROCESS SERVER, ACTED PROMPTLY UPON NOTICE OF SPECIFIC

SERVICE OBJECTION, AND DEMONSTRATED GOOD CAUSE IN REQUESTING1

EXTENSION OF THE RULE 4(H) 120-DAY TIME LIMIT 

It is undisputed that Appellant’s initial service occurred within the Rule 4(h) time limit. 

[Brief of Appellee, p. 9]   However, the District argues that the lower court dismissal was

appropriate solely because the August 18, 2014, service on Kendra Anderson was not properly

“.....concluded within th[e] 120 day time period.” [Brief of Appellee, p. 9 (emphasis added] 

It is undisputed that the August 18, 2014, service was accepted by a District employee -

Kendra Anderson - at the District headquarters office of Superintendent Rodolfich.  [Brief of

Appellee, p. 3-4]  

The District’s Brief does not dispute that Appellant served her antecedent notice of tort

claim earlier the same year in the same place and manner upon Debbie Ruemenapp, without

objection; however, the District conclusively alleges that “Appellant was not mislead [sic] or

confused in this regard.” [Brief of Appellee, p. 11]  

In this vein, the District acknowledges that Appellant’s tort claim notice had been

received and was pending; however, the District contends, without citation of evidence of record,

that “[t]here were no, nor have there been, any discussion between the parties, either via

correspondence and/or in person and/or via email, discussing and/or even considering an

1 Despite an unambiguous Record on Appeal, the District’s Statement of the Issues No. 5
and p.4 assertions state unequivocally that Appellant did not “fil[e] for [or] request....”
authority from the trial court to extend the time limit for service. This is incorrect. [See
R.E. Tab 6, pp. 54-68 and R. Vol. 1, pp. 54-68]
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amicable resolution of this matter subsequent to notice of a potential MTCA suit and/or suit

being filed in this matter...” [Brief of Appellee, p. 5-6]   

The District neither denies nor attempts to explain its failure to publicly identify the

individuals it designated as agents for service of process upon the District.  Thus, Appellant was

foreseeably misled by the District’s clandestine designation of only three agents for service of

process.  Appellant served Kendra Anderson - who stood in the same position and manner so as

to render it fair, reasonable and just under the circumstances to imply authority on her part to

receive service without objection in the same place, manner and year as District Secretary,

Debbie Ruemenapp did.  

"Service of process is not intended to be a game of hide and seek or cat and mouse."

Carillo v. Hagerty, No. 3:05CV1417 (MRK), 2006 WL 2165679 (D. Conn. July 31, 2006).

Further, it is beyond cavil that entities, including governmental entities, are expected and

required to designate person(s) within the state who will accept legal documents served on that

entity and, in most cases, publish or otherwise disclose the agent’s name and address through the

entity’s public records, web site, or other means (e.g., code of federal regulations), often subject

to penalties for non-disclosure. 

In fact, in some states, the failure by a governmental entity to disclose its agents for

service of process alone subject the entity to penalties.  See, e.g., Jennings v. Seattle Housing

Authority, Case No. 63608-1-I (App.Wash. July 26, 2010) citing Estate of Connelly v. Snohomish

County Pub. Util. District No. 1, 145 Wn.App. 941, 943, 187 P.3d 842 (2008)(Housing Authority

failed to record the identity of its agent for service in King County and therefore could not avail

itself of the pre-notice of claim defense where statute required plaintiff, prior to commencing suit
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against a local government entity, to present claims to the entity's agent-RCW 4.96.020(2)...

[a]fter 60 days have elapsed, plaintiff may file and statute of limitations is tolled - RCW

4.96.020(4)....[i]f entity does not appoint an agent and record the agent's identity with the county

auditor, it is precluded from raising a defense under the claim filing statute - RCW 4.96.020(2)).” 

Rule 4(d)(8)’s wording: “[s]ervice upon any person who is a member of the ‘group’ or

‘body’ responsible for the administration of the entity” is also seems to confuse both sides. A

plain reading of the rule leaves plaintiff and defendants alike open to widely varying

interpretations.  Appellee/District, for example, appointed a Secretary, Debbie Ruemenapp, as

one of only three designated agents authorized by the District to accept legal process then cries

foul when another administrative employee, Kendra Anderson, substitutes in the same place and

works in the same manner.  

The District cites generally (no pinpoint cite provided) Nelson v Baptist Memorial

Hospital-North Miss., Inc., 70 So.3d 190 (Miss. 2011) for the proposition that Ms. Ruemenapp

could accept legal process under Rule 4(d)(8) but Kendra Anderson cannot; however, even the

District’s Brief admits that the case is “factually distinguishable.” [Brief of Appellee, p. 8]

Indeed, the Nelson opinion clearly states that the Nelson plaintiffs filed a complaint on July 9,

2003; had summonses issued 136 days thereafter on October 22, 2003, and filed motion for

additional time to serve on November 3, 2003.  

In contrast, the following facts and circumstances of the case sub judice are undisputed:

(1) The initial August 18, 2014 service was within the Rule 4(h) time limit. [Brief of

Appellee, p. 9];   

(2) The initial August 18, 2014, service was accepted by a District employee - Kendra
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Anderson - at the District headquarters office of Superintendent Rodolfich.  [Brief

of Appellee, p. 3-4] where Appellant’s notice of tort claim had been served earlier

the same year on District Secretary, Debbie Ruemenapp, in the same place/manner

without objection [R.E. Tab 6, pp. 64-65 and R. Vol. 1, pp. 64-65; R.E. Tab 8, p.

24 and R. Vol. 2, p. 24];

(3) Appellant’s statutorily-predicate notice of tort claim was pending at the time and

followed extensive interaction between the parties (separate counsel from this

appeal) during and after a protracted and truncated statutory termination hearing

procedure dealing with the same transactions and/or occurrences;

(4) The District’s Sep. 11, 2014, Answer included thirty (30) defenses including

generalized Rule 12 objections [R.E. Tab 4, p. 10 and R. Vol. 1, p. 10], so that the

Nov. 3, 2014, Motion to Dismiss was the first notice of specific objections to the

Aug. 18, 2014, service [R.E. Tab 5, pp. 44-52 and R. Vol. 1, pp. 44-52];

(5) Upon receipt of the Motion to Dismiss, Appellant hired another process server

who re-served the District on Nov. 7, 2014, [R.E. Tab 6, pp. 66-67 and R. Vol. 1,

pp. 66-67] and, on Nov. 14, 2014, Appellant responded, filing a Cross-Motion to

Extend Time to Serve Process (and Strike Portions of Affidavits2 of Kendra

Anderson/Wayne Rodolfich.)  [R.E. Tab 6, pp. 54-68 and R. Vol. 1, pp. 54-68]

2 Appellant objected to portions of the District’s affidavits in which lay witnesses opined
about Rule 4(d)(8)’s wording:  “[s]ervice upon any person who is a member of the
‘group’ or ‘body’ responsible for the administration of the entity” (about which
professional legal opinions differ with great consequence).  See, e.g., Financial Strategy
Group, PLC v. R. K. Lowry, Jr., et al., 01-14-00273-CV, p. 7, par. A2 (Ct.App. Tex., 1st

Dist. Jan. 27, 2015)(“An affiant’s legal conclusions lack probative value...”). 
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GOOD CAUSE 

Rule 4(h) provides, in pertinent part, that “failure to serve process within 120 days will

only cause a complaint to be dismissed if the plaintiff cannot show good cause for failing to meet

the deadline.”  Miss. R. Civ. P. 4(h) (emphasis added).

Establishing “good cause” with respect to service issues such as those implicated in the

case sub judice, this Honorable Court has held that the following factors should be considered:

a. the conduct of a third person, typically the process server,

b. the defendant has evaded service of process or engaged in misleading conduct,

c. the plaintiff acted diligently in trying to effect service or there are understandable

mitigating circumstances, or

d. the plaintiff is proceeding pro se or in forma pauperis.

Lewis Entertainment, Inc. v. Brady, 142 So.3d 396, 399 (2014) citations omitted.

To establish good cause the plaintiff must demonstrate at least as much as would be

required to show excusable neglect, as to which simple inadvertence or mistake of counsel or

ignorance of the rules usually does not suffice." Spurgeon v. Egger, 989 So.2d 901, 907

(Miss.App. 2007) citations omitted.

The excusable neglect standard is a strict standard.  Id. citing Holmes v. Coast Transit

Auth., 815 So.2d 1183, 1186 (Miss.2002). In Holmes, the Mississippi Supreme Court cited

Wright and Miller's Federal Practice and Procedure treatise for the following concept:

good cause is likely (but not always) to be found when the plaintiff's failure to
complete service in timely fashion is a result of the conduct of a third person,
typically the process server, the defendant has evaded service of the process or
engaged in misleading conduct, the plaintiff has acted diligently in trying to effect
service or there are understandable mitigating circumstances, or the plaintiff is
proceeding pro se or in forma pauperis.

5



Id. citing Holmes, 815 So.2d at 1186 (quoting 4B Charles Alan Wright & Arthur R. Miller,

Federal Practice & Procedure § 1137, at 342 (3d ed.2000)). 

In demonstrating good cause and diligence, plaintiff must show that he or she has been

unable to serve process because the defendant evaded process or engaged in misleading conduct,

or for some other acceptable reason. Id.

The Spurgeon court’s reversal of a lower court dismissal on service grounds and similar

undisputed facts, as enumerated supra, suggests that the lower court’s Draconian dismissal was

improper and should be reversed.

First, like the Spurgeons, Appellant knew that the District had actual knowledge of the

lawsuit.  Appellant recognizes that this must be considered along with other elements; "actual

knowledge of a suit does not excuse proper service of process." Id. citations omitted. 

Also like the Spurgeons, Appellant was not aware of specific service objections until a

motion to dismiss was filed and relied, in good faith, upon the process server’s return of service,

which demonstrated the same place/manner of service as had been received by the District earlier

the same year, without objection.  As noted in Holmes, "good cause is likely (but not always) to be

found when the plaintiff's failure to complete service in timely fashion is a result of the conduct of

a third person, typically the process server." Id. citing Holmes, 815 So.2d at 1186.

Appellant respectfully suggests that the remaining undisputed facts listed supra tend to

weigh in favor of allowing the short Rule 4(h) time extension Appellant requested in the lower

court and against the lower court’s Draconian dismissal decision.

CONCLUSION

Appellant Anderson respectfully submits that the evidence of record demonstrates that she

6



(1) timely served legal process on the Appellee, Pascagoula School District on August 18, 2014,

(2) relied in good faith upon a third party process server in accomplishing that service in the same

place and manner in which she had served legal papers upon the same entity earlier the same year,

without objection, (3) acted promptly upon notice of specific service objections from the

Appellee, Pascagoula School District, and (4) demonstrated good cause in requesting extension of

the 120-day time limit.  

Based upon the foregoing discussion of these undisputed facts and relevant authorities of

law, the lower court dismissal was improper and should be reversed.

RESPECTFULLY SUBMITTED this the 27th day of July, 2016.

REBBECCA ANDERSON, Appellant

BY:      /s/ Kaye J. Persons                                                
KAYE J. PERSONS, MS Bar No. 9930

KAYE J. PERSONS, P.L.L.C.
14445 Jim Byrd Road
Biloxi, Mississippi 39532
Telephone:  228-396-3700
Telefax:  228-396-0055
Email: kaye100@cableone.net
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CERTIFICATE OF SERVICE

I hereby certify that I have forwarded via (    ) fax, (    ) hand delivery, (    ) mail, postage

prepaid, and/or ( x ) electronic means a true and correct copy of the above and foregoing Reply

Brief of Appellant to:

Honorable Dale Harkey        (via U.S. Mail)
Jackson County Circuit Judge
Post Office Box 998
Pascagoula, Mississippi  39568-0998

Stephen A. (Tony) Anderson, Esq. 
HAILEY MCNAMARA HALL LARMANN & PAPALE, LLP
302 Courthouse Road, Suite A
Gulfport MS 39507

THIS, the 27th day of July, 2016.

__/s/ Kaye J. Persons___________________________
KAYE J. PERSONS, Miss. Bar #9930

KAYE J. PERSONS, P.L.L.C.
14445 Jim Byrd Road
Biloxi, Mississippi 39532
Telephone:  228-396-3700 
Telefax:  228-396-0055
Email: kaye100@cableone.net
Attorney for Appellant, Rebbecca Anderson
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