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NO. 2014-CA-01268 
 

SUPREME COURT OF MISSISSIPPI 
 
 

MICHAEL KIRBY, ET. AL. APPELLANTS 

 VS. 
 
BANCORPSOUTH APPELLEE 
 

PETITION FOR WRIT OF CERTIORARI 
 

 COMES NOW, Michael Kirby and William T. Heimer (“Kirby and Heimer”), the 

Appellants in the above-styled and numbered cause, and file this their Petition for Writ of 

Certiorari pursuant to Rule 17 of the Mississippi Rules of Appellate Procedure, and as grounds 

therefore would show the following: 

STATEMENT OF THE CASE 

 On January 19, 2016, the Court of Appeals affirmed a summary judgment ruling against 

Kirby and Heimer (the “Court of Appeals’ Opinion”).  Kirby and Heimer appealed that MRCP 

Rule 54(b) Final Judgment as to BancorpSouth Bank Claims against Michael Kirby and William 

T. Heimer (R. 723) entered on August 7, 2014 and finding Michael Kirby and William T. Heimer 

jointly and severally liable in the amount of $464,445.74 together with an attorney’s fees in the 

amount of $54,197.27, plus 5.0% interest from the date of Judgment.1 On June 21, 2016, Kirby 

and Heimer’s Motion for Rehearing was denied with one justice of the Court of Appeals voting 

to grant.  Respectfully, this case deserves review because it conflicts with prior decisions of the 

                                                
1 Kirby and Heimer also appealed the Circuit Court’s Order entered August 7, 2014 (R. 

721) denying Kirby and Heimer’s Motion to Strike Affidavit of Non-Designated Expert (R. 636) 
and an Order entered December 13, 2013 (R. 290) denying Kirby and Heimer’s Motion to 
Dismiss for Lack of Prosecution. (R. 268). 
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Court as well as provisions of the Mississippi Uniform Commercial Code (“UCC”) and also 

involves fundamental issues of broad public importance requiring determination by the Supreme 

Court of Mississippi. 

SUMMARY OF THE ARGUMENT FOR CERTIORARI 

 Should the Court of Appeal’ Opinion stand, the law in Mississippi regarding the 

deficiency valuation of property as to Guarantors will be fundamentally unfair and in direct 

conflict with provisions of the UCC which strictly forbids the waiver of requirements for 

commercial reasonableness.  See Miss. Code Ann. § 75-9-624.  Guarantors and lenders in 

Mississippi continue to litigate valuation calculations and valuation issues because of the 

uncertainty with respect to whether or not guarantors can defend as to any issues regarding a 

lender’s calculation of a deficiency amount.  With its most recent decision, the Court of Appeals 

has created new precedent essentially finding that guarantors have absolutely no defense with 

respect to the calculation (whether or not it’s a commercially reasonable or fair calculation) of a 

deficiency amount when the guaranty document contains a provision purporting to waive a 

guarantor’s rights to dispute valuation.   

 Kirby and Heimer submit that the precedent set by the Court of Appeals’ Opinion should 

be overturned because it conflicts with prior cases as well as provisions of the Mississippi UCC. 

The issues are also of such broad public importance concerning secured transactions between all 

lenders and borrowers that the Mississippi Supreme Court should have ultimately determined the 

case.  Kirby and Heimer’s individual guarantees did not expressly waive requirements of fairness 

of price and commercial reasonableness.  The Court of Appeals failed to review the purported 

waiver provision to the extent Kirby and Heimer allege the provision was not express.  The 
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waiver provision at issue fails to expressly state that defenses of “fair credit” and “commercial 

reasonableness” are waived as to any collateral disposition or foreclosure.   

 If Kirby and Heimer had been allowed to dispute the valuation calculation, they 

submitted arguments that the valuation includes arbitrary deductions in value for “Anticipated 

Legal Costs” (this is on top of the legal fees tacked on the Judgment in the amount of 

$54,197.27) and a 25% deduction for “Market Resistance.”  However, the Circuit Court refused 

to consider those issues, finding Kirby and Heimer had waived any right to dispute fair value and 

commercial reasonableness.  Under the Court of Appeals’ Opinion, there is no line in the sand 

that a lender can’t cross as to the calculation of valuation as against guarantors.  Since fairness 

and commercial reasonableness effectively play no part in the calculation, apparently the sky is 

the limit for lenders.  As a matter of public policy and because this ruling directly conflicts with 

the Mississippi UCC concerning waiver of commercial reasonableness, the Court of Appeals’ 

Opinion should be reviewed and overturned by this Court. 

STATEMENT OF THE FACTS 

Kirby and Heimer were silent investors in the Mont St. Michel, LLC subdivision 

development project in Madison, MS.  Both knew Chad Knight, the manager and face of Mont 

St. Michel, LLC, from high school.  They each invested $100,000.00 cash for the development 

but otherwise had no involvement in the development. (R. 532).  At all relevant times, the 

BancorpSouth’s (“Bank”) appraisal of the collateral showed sufficient equity existed to cover the 

line of credit applied for by Mont St. Michel.  (R. 562). 

Kirby and Heimer introduced facts to support fair credit was not calculated but the 

Circuit Court refused to consider those facts.  One such fact introduced by Kirby and Himer 

involved the Bank’s filing of a separate Complaint against Florence Investment Corporation, 
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styled, BancorpSouth Bank vs. Florence Investments Corporation (“Florence Lawsuit”) which 

was filed for BancorpSouth to obtain access to the collateral (R. 564).  According to Bank’s 

allegations, its collateral was wrongfully landlocked due to tortious misconduct of Florence 

Investments Corporation (“Florence.”) The value of the land was directly tied to the Florence 

Lawsuit.   In that suit, Bank made numerous statements against interest, all of which should have 

been considered by the Circuit Court but were ignored.  Furthermore, documents produced by 

the Bank show that the Bank placed a market value of $650,000.00 on the 26 acres before, 

during and after the foreclosure that is the subject of this action.  (R. 577-587).   

On March 31, 2009, the Bank pled in its Complaint against Florence, “BancorpSouth is 

in possession [of] an appraisal which, assuming full access, valued Phase II at less than Seven 

Hundred Thousand Dollars ($700,000.00)”.  (R. 564, 570).  In Mississippi, any action for a 

deficiency first requires that the lender endeavor to obtain fair market value.  Instead of 

proceeding with the Florence Lawsuit, Bank stopped short of meeting its requirement and settled 

with Florence for the woefully inadequate sum of $285,000.00 in cash in exchange for a 

dismissal with prejudice of the Bank’s lawsuit against Florence.  (R. 451).  Kirby and Heimer 

argued that based on Bank’s decision to pull the plug on that lawsuit, it failed to reasonably 

endeavor to obtain fair value out of the collateral. 

In addition, Bank submitted an un-signed “Restricted Use Appraisal Report” stamped 

“DRAFT” and dated June 11, 2009 with an “effective date” as of May 20, 2009 (more than eight 

months after the foreclosure sale) to support its value.  (R. 378, 432).  That “effective date” had 

absolutely no relevance to the foreclosure sale of September 12, 2008 or the value of the 

foreclosed property on that day.  There was no other “proof” of value. The draft appraisal report 

contained an arbitrary deduction of $222,500.00 for legal fees and market resistance.  (R. 437).  
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In an effort to cure the “Draft” Restricted Use Appraisal Report and to cure an amended motion 

that failed to comply with proof requirements under Rule 56 of the Mississippi Rules of Civil 

Procedure, the Bank filed a reply with an affidavit of Joe W. Parker, who Bank at all times failed 

to designate as an expert.  (R. 579, 615).  Motions to strike the appraisal and the affidavit of the 

undesignated expert were summarily denied. (R. 531, 636, 715).  There was no explanation 

given by the Circuit Court as to how the Bank’s expert was qualified to testify without being 

designated or how he was qualified to give an alleged appraisal as to attorney fees or the value of 

the Florence Lawsuit which he deducted from the fair market value in his appraisal. 

The question is whether guarantors, having signed waivers as to “valuation,” are 

completely silenced from raising issues of fairness and commercial reasonableness as to 

calculation of value applied against the collateral when determining the deficiency amount? Can 

guarantors really waive commercial reasonableness and fair credit requirements concerning a 

lender’s efforts to obtain value out of the collateral when it chooses to proceed both against the 

collateral and against guarantors and, if so, do the waiver provisions at issue in this case 

effectively and clearly waive those requirements?  Kirby and Heimer submit that under the Court 

of Appeals’ Opinion, lenders could conceivably recover more than the amount of the 

indebtedness without any requirement for fair value credit against the collateral. 

ARGUMENT FOR CERTIORARI 
 
 In Bosarge v. LWC MS Props. LLC, 158 So.3d 1137 (Miss. 2015) this Court stated in 

dicta in a footnote that guarantors are immediately liable and fairness of price in a foreclosure is 

not a defense available to guarantors.  The Court of Appeals relied on that footnote in concluding 

that Kirby and Heimer were without any defense as to calculation of the deficiency amount.  

First, this Court’s footnote in Bosarge served merely as dicta and was not central to this Court’s 
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findings in that case.  Second, protections for fair market value and commercial reasonableness 

have long been available in Mississippi law and other jurisdictions.  Mississippi Valley Title Ins. 

Co. v. Horne Construction Co., 372 So.2d 1270 (Miss.1979), Lake Hillsdale Estates, Inc. vs. 

Galloway, 473 So.2d 461 (Miss. 1985), and Hartman vs. McInnis, 996 So.2d 704 (Miss. 2007).  

See also, Security State Bank v. Burk, 995 P.2d 1272, 1276 (2000) (finding that although 

language in the guaranty waived defenses as to issues concerning impairment of collateral, once 

the creditor elected to repossess, it was held to UCC requirements of commercial reasonable 

and to use its best efforts to sell the collateral for the highest price) and CSA 13-101 Loop, LLC 

v. Loop 101, LLC, CV-14-0029-PR (Arizona 2014), relying in part on Restatement (Third) of 

Property: Mortgages § 8.4 cmt. b. (finding fair market value protections apply equally to 

borrowers and guarantors regardless of waiver provisions due to public policy considerations).   

 Mississippi’s UCC requirements expressly forbid an obligor’s waiver of the defense of 

commercial reasonableness and certain other defenses related to the disposition of collateral. See, 

Miss. Code Ann. §75-9-602. Kirby and Heimer have at all times pled that the sale and treatment 

and valuation of the collateral was unfair and not commercially reasonable.  Kirby and Heimer at 

all times affirmatively pled commercial reasonableness in their respective answers and defenses. 

(R. 40, 49, and 241).  

 In Resolution Trust Corp. v. Berman Industries, Inc., 637 A.2d 1297, 217 N.J. Super. 56 

(N.J.Super.L. 1993) a New Jersey court considered a very similar guaranty language in finding 

that the language did not unequivocally waive the right to fair market value credit.  The New 

Jersey Court held: 

The guarantee executed by Davis reads, in pertinent part: [T]he Undersigned does hereby 
unconditionally guarantee the payment, when due, of all indebtedness, presently existing 
and hereafter arising of the Borrower to the Association. * * * * * This guarantee shall be 
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enforceable by the Association without regard to, and without necessity for resorting to, 
any property, or interest therein held by the Association at any time or from time to time 
as security for the payment of an indebtedness guaranteed hereby, and without regard to, 
and without necessity for resorting to, the Borrower or to any other guarantor of or surety 
on any indebtedness of the Borrower to the Association. The Association may, without 
notice to and without the consent of the Undersigned, and without impairing or in any 
way affecting the liability of the Undersigned 271 N.J.Super. 66 to the Association, ... (2) 
exchange or surrender all or part of any property by way of pledge, mortgage, or 
otherwise, as security for the payment of any such indebtedness ....  
 
The RTC argues that the transaction between Davis and Prospect Park SLA was "arm's 
length," and therefore Davis's liability is fixed by the amount of the loan and not the 
value of the property. Plaintiff's conclusion is that Davis "unequivocally waived" his right 
to request a fair market value hearing. In the first instance, the above referenced 
language does not contain an unequivocal waiver of a right to a fair market value 
credit. "It is a requisite to waiver of a legal right that there be a 'clear, unequivocal and 
decisive act of a party showing such a purpose [637 A.2d 1302] or acts amounting to an 
estoppel on his part'." West Jersey Title, Co. v. Industrial Trust Co., 27 N.J. 141, 152, 141 
A.2d 780 (1958). " 'Waiver' is the intentional relinquishment of a known right; it 
presupposes a full knowledge of the right and an intentional surrender." Id. at 152-53, 
141 A.2d 780. See also Giorno v. Twp. of South Brunswick, 170 N.J.Super. 162, 166, 
406 A.2d 175 (App.Div.1979). The language contained within the guarantee signed 
by Davis does not clearly and unequivocally admit a waiver on the part of Davis of a 
fair market value credit. The issue of such a credit is not even obliquely addressed 
in the guarantee.  

 
(emphasis supplied).  The guaranty at issue here has very similar language with absolutely no 

mention of the requirement of fair market value credit.  The purpose of the longstanding 

requirement for a deficiency hearing for a lender demonstrate fair credit is to preclude a windfall 

based on fundamental requirements of equity, and good faith and fair dealing.  It is the 

satisfaction of the debt that discharges a guarantor.  38 Am. Jur. 2d Guaranty 78 (1968).  

Obtaining the collateral and giving fair credit is a form of payment that should operate to 

discharge a guarantor.  A lender should always be bound to give “fair” credit under the UCC 

requirements for commercial reasonableness.  The guaranty provisions at issue fail to effectively 
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and clearly waive fairness of the credit amount and commercial reasonableness as against 

collateral. 

 Pursuant to Miss. Code Ann. § 75-9-624 an obligor may not waive certain defenses 

including but not limited to the requirement for “commercial reasonableness” when disposing of 

the collateral under Miss. Code Ann. § 75-9-607(c) and Miss. Code Ann. § 75-9-610(b). 

Pursuant to Miss. Code Ann. § 75-9-102(59), an obligor necessarily includes a guarantor who is 

accountable for performance of the obligation.   

 For all these reasons, the Court of Appeals’ Opinion conflicts with prior Mississippi cases 

and the Mississippi Uniform Commercial Code provisions on commercial reasonableness.  This 

case involves fundamental issues of broad public importance for which Kirby and Heimer submit 

should be determined by the Supreme Court of Mississippi. 

CONCLUSION 

 For the foregoing reasons, Michael Kirby and William T. Heimer respectfully request 

that this Court grant their Petition for Writ of Certiorari, overturn the Court of Appeals, reverse 

and remand and grant such other relief as appropriate under the circumstances. 

 Dated: July 19, 2016. 
 

    MICHAEL KIRBY AND WILLIAM T. HEIMER 
 

By:  /s/ Jeff D. Rawlings    
 Their Attorney 
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CERTIFICATE OF SERVICE 
 

I, Jeff D. Rawlings, attorney for Michael Kirby and William T. Heimer, do hereby certify 

that I have on this day, July 19, 2016, filed the foregoing Writ with the Clerk of the Court using 

the MEC system which sent electronic notification of such filing and have otherwise mailed the 

writ to the following: 

Kevin B. Smith, Esq. 
P.O. Box 1836 

Tupelo, MS  38802-1836 
kevinsmith@tsixroads.com 

 
Kathy Gillis 

Clerk of the Supreme Court 
P.O. Box 249 

Jackson, MS 39205-0249 
 

William E. Chapman, III 
P.O. Box 1626 

Canton, MS  39046 
         /s/ Jeff D. Rawlings  

   Jeff D. Rawlings 
 

Jeff D. Rawlings, MSB #4642 
Jon J. Mims, MSB #100341 
Rawlings & MacInnis, P.A. 
P.O. Box 1789 
Madison, MS 39130-1789 
Telephone:  601-898-1180 
Telecopier:  601-969-1041 
 


