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SUMMARY OF REPLY 

In their Response, the Appellees could not contest that: (1) Appellees maintained at trial 

that a taking occurred as a result of the construction of the Harbor by the City of Bay St. Louis 

on January 3, 2012 (R. 480); (2) Appellees’ counsel acknowledged at trial that a taking did not 

occur as a result of the Lease by the State of Mississippi to the City of Bay St. Louis in 2011 (Tr. 

786); (3) the City of Bay St. Louis built the Harbor beginning on January 3, 2012 (Tr. 293; 425); 

(4) the State of Mississippi did not build the Seawall or the Harbor (Tr. 293; 419); (5) Appellees’ 

appraiser valued the property in the “after” condition by considering the loss of littoral privileges 

(Tr. 468-70);  (6) Appellees had actual notice of the State of Mississippi’s interpretation of the 

boundary of the public trust tidelands since at least 1995 (R. 149); and (7) the State of 

Mississippi did not receive or utilize federal funds to construct the Harbor (Tr. 293; 419; 425). 

The State of Mississippi is the owner of all property located east/seaward of the Old 

Seawall as a matter of law.  Moreover, the Appellees’ suit is time-barred.  In the alternative, the 

State of Mississippi is entitled to a new trial regarding damages, due to the improper application 

by Appellees’ appraiser of the “before and after” rule.  In addition, the State of Mississippi 

should not be responsible for attorneys’ fees, expenses, or interest because it did not build the 

Harbor and did not receive or use any federal funds to build the Harbor. 

REPLY ARGUMENT 

I. Appellees have admitted and maintained that the alleged taking occurred as 

a result of the “construction of the Harbor” by the City of Bay St. Louis, and 

that the Lease between the City and the State of Mississippi did not 

constitute a “taking” of the property at issue. 

From the beginning, Appellees have contended that the Harbor – built and constructed by 

the City of Bay St. Louis – was what constituted the alleged taking of their property.  It is 

undisputed that the State of Mississippi did not build the Harbor. (Tr. 293; 419; 425).  Moreover, 
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Appellees’ counsel acknowledged that the State of Mississippi entering into a Lease with the 

City of Bay St. Louis (the “City”) in 2011 did not constitute a taking of Appellees’ property.  (R. 

63-85; Tr. 786).  Specifically, Appellees’ counsel stated the following: 

MR. SCOTT: Your Honor, they can pass around whatever leases 

and deeds and conveyances that they wanted to so long as they 

didn’t take our property and it wouldn’t be a taking.  The fact that 

they entered into a lease did not constitute a taking of our 

property… The fact that somebody else might -- if nothing else 

somebody else might sign a deed or sign a lease that’s not a taking. 

 

(Tr. 786) (emphasis added). As Appellees’ counsel has made clear, “the taking is the actual 

interfering with our possession and use of our property, and that happened on January 3, 

2012” – the day the City began construction on the Harbor. (Tr. 786) (emphasis added).  As 

such, Appellees improperly sued the State of Mississippi by claiming that the State took their 

property – located east/seaward of the Old Seawall – through the rent-exempt Lease executed in 

2011 to the City for the construction of the Harbor in 2012.  (R. 63-85; R. 480). 

Interestingly, the Appellees claim that the jury determined that the State of Mississippi 

“was the acquiring entity and thus responsible for the take.”
1
  This assertion by Appellees is 

completely baseless.  No special interrogatories were propounded to the jury that could serve as a 

basis for Appellees’ assertion.  In fact, it is just as likely that the jury decided that rather than 

burdening its local government with a judgment, it would saddle the State of Mississippi with the 

payment of any such judgment.  This is a scenario consistent with the State of Mississippi’s 

previous assertion that the verdict was tainted by bias, prejudice and passion requiring either a 

new trial or remittitur. 

                                                 
1
 Appellees’ Brief, pg. 2. 
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II. Appellees’ appraiser conducted an improper analysis of the “before and 

after” rule. 

The State of Mississippi maintains that no “taking” has occurred, because the property at 

issue is public trust tidelands as a matter of law.  However, in the event this Honorable Court 

determines that the property, which lies east/seaward of the Old Seawall, is not public trust 

tidelands, the Appellees’ appraiser, Mr. Crook, did not correctly determine just compensation for 

the alleged “taking” using a proper application of the before and after rule.   

As the State of Mississippi has previously stated, the “before and after” rule swallows 

and absorbs all damages of every kind and character.  See Mississippi State Highway Comm’n v. 

Hall, 174 So. 2d 488, 492 (Miss. 1965).  Mr. Crook’s improper application of the “before and 

after” rule is evidenced by his own testimony: 

Q: … [i]s it your opinion that the rights then that are east of 

the seawall, southeast of the seawall, relate to riparian -- the right 

to exercise riparian and littoral rights? 

 

A: Partially, yes, sir. 

 

Q: And what value did you assign to the value of those 

or what dollar amount -- let me ask it that way, did you assign to 

the riparian and littoral rights in your appraisal? 

 

A: Again that would be improper appraisal practice.  I 

appraised the property as a whole property, not individual rights of 

the 14,460 square feet. 

 

Q: But you did, in your opinion, establishing $60 per 

square foot value in the before condition take into consideration 

value for riparian and littoral rights, did you not? 

 

A: I did take into consideration that it had access to the 

water, yes. 

 

Q: So that would be a yes? 

 

A: Yes. 

 

Q: Riparian and littoral rights? 
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A: Yes. 

 

Q: In the after condition you have a different per 

square foot value.  I believe you said $20 per square foot, and you 

assigns [sic] consequential damages if I understand you correctly 

of 138,000 and change? 

 

A: Yes, sir. 

 

Q: Let’s be specific. $138,440, is that the consequential 

damages, is that related to the taking of the riparian and littoral 

rights? 

 

A: Partially. 

 

Q: Can you tell me how much of that $138,400 was 

related to the taking of riparian and littoral rights? 

 

A: No, I cannot. 

 

Q: Can you give me some type of idea? I mean, are 

you just saying it’s all lumped in there, in the $138,440? 

 

A: That’s correct. 

 

Q: And you can’t breakout what part of that $138,440 

is related to the alleged taking of riparian and littoral rights?  You 

can’t break that out, can you? 

 

A: No, I cannot. 

 

Q: But it is a part and component of your estimate of 

damages, consequential damages to the remainder, correct? 

 

A: Yes, sir. 

 

Q: And it’s your testimony that the construction of the 

harbor is the entity that’s responsible for the taking of the riparian 

and littoral rights that you have included in your valuation of 

damages for the consequential damages of $138,440? 

 

A: Yes. 
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(Tr. 468-70).  Mr. Crook committed fatal error when he considered the loss of littoral privileges 

in arriving at his “after” value.  By incorrectly including the alleged taking of littoral privileges 

in his application of the “before and after” rule, Mr. Crook improperly increased his opinion of 

just compensation that his clients should receive.  See Lloyd Wood Const. Co., Inc. v. Little, 623 

So. 2d 968, 974 (Miss. 1993).  Mr. Crook’s improper application of the “before and after” rule 

was contrary to well-established law, and resulted in the assignment of value, albeit 

unidentifiable, for the Appellees’ alleged loss of littoral privileges. 

Mr. Crook agreed that both the New Seawall and the Harbor were “public improvements” 

that “provide benefits to water related activities for the public,” and are therefore considered to 

be constructed for a “public purpose.”  (Tr. 470-71).  Littoral privileges are not property rights, 

and where they are “revoked for the greater public good, in the exercise of the state’s police 

power, the abutting property owners have no claim for damages under Section 17 of the 

Constitution.”  Mississippi State Highway Comm’n v. Gilich, 609 So. 2d 367, 375 (Miss. 1992) 

(quoting Crary v. State Highway Comm’n, 68 So. 2d 468, 471 (Miss. 1953)).   

As evidenced by Appellees’ own expert testimony, assigning value for littoral privileges 

resulted in an improper application of the “before and after” rule, because littoral privileges are 

not compensable when revoked for a greater public good.  The trial court erred as a matter of law 

by allowing Mr. Crook’s testimony and/or opinion over the objection of the State of Mississippi. 

(Tr. 468-470; 487-505).  As a result, the State of Mississippi was prejudiced by such testimony 

and is entitled to a new trial on damages.  

III. Appellees’ claims are barred by Section 15-1-49 of the Mississippi Code, 

because Appellees had notice of the State of Mississippi’s interpretation of 

the tidelands boundary more than three (3) years prior to filing suit. 

As the State of Mississippi has previously asserted, Appellees’ suit is time barred under 

§ 15-1-49 of the Mississippi Code of 1972 because Appellees were non-violators at the time of 
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the publication of the Final Map in 1994. (Tr. 542-546).
2
  Tellingly, Appellees failed to address 

the application of Miss. Code Ann. § 15-1-49 in their responsive brief.  

Assuming arguendo that Appellees’ are now challenging the State’s “interpretation” of 

the Final Map regarding the tidelands boundary, their claims are nonetheless time-barred under 

Miss. Code Ann. § 15-1-49 (see Brief of Appellees, pg. 8).  Appellees were put on notice of the 

State of Mississippi’s interpretation of the boundary of the public trust tidelands in 1994, but no 

later than September 7, 1995. (Tr. 542-546; R. 149; 173).  In a prior Complaint,
3
 Appellees 

themselves provided evidence that the boundary of the public trust tidelands, as determined by 

the Secretary of State, has been consistently stated since the time of publication of the Final Map.  

See id.; see also R. 114-155.  In a September 7, 1995 letter which was attached by Appellees to 

their previous Complaint, the Secretary of State’s office advised: “[w]e have determined that no 

fast lands existed outside the seawall at the time the [Murphy’s] property was conveyed in 1921, 

and that… the boundary of the public trust was the seawall.”  (R. 119; 149). 

In addition, survey maps included in the Appellees’ own chain of title from 2001 

specifically provide that the land seaward of the seawall is “CLAIMED BY STATE: 

TIDELANDS.”  (R. 156-63).  In other words, the State of Mississippi’s interpretation of the 

boundary line was memorialized in the Appellees’ own chain of title on a number of survey 

maps filed by Appellee, Ray Murphy.  See id.  These surveys again placed the Appellees on 

notice of the State of Mississippi’s interpretation as to where the tidelands boundary line is 

located. 

                                                 
2
 See footnote 11 of Appellant’s Brief. 

3
 The original Complaint was filed by the Appellees in the Chancery Court of Hancock 

County on June 30, 2011 in which Appellees attempted to litigate the boundary line question of 

the public trust tidelands.  (R.114-155).  The original Complaint was dismissed. 
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Based on their own prior actions and admissions, Appellees have been complicit in the 

state’s interpretation of the boundary of the tidelands and the State’s claim of ownership in the 

property at issue for decades.  The 1995 correspondence and the 2001 survey maps undoubtedly 

show the longevity of the State of Mississippi’s consistent interpretation of the boundary line of 

the tidelands, and the knowledge Appellees had regarding the State’s position on the matter.  In 

fact, the Appellees freely admitted to the Chancery Court in a previously filed complaint that 

they had engaged in “strenuous opposition to [the State of Mississippi’s] erroneous claim of 

ownership since the mid 1990’s.”  (R. 119).  Based on these facts, Appellees have had “actual 

notice” of the State of Mississippi’s interpretation of the boundary of the public trust tidelands 

since at least 1995, yet this action was not initiated until 2012.  Therefore, Appellees’ claims are 

time-barred by Miss. Code Ann. § 15-1-49, as their time to file suit expired as early as December 

21, 1997 (three years from publication of the Final Map) and/or no later than December 31, 2004 

(three years from Appellees’ own land surveys in 2001). 

IV. Appellees have never owned the property east/seaward of the Old Seawall, as 

evidenced in the original legal descriptions of Lot 4 and Lot 2. 

Appellees argue that what was conveyed to them in their chain of title with regard to the 

property at issue was “a certain number of feet ‘more or less, or to the water’s edge of the Bay 

of St. Louis, and bounded… on the East by the Bay of St. Louis.’” (Appellees’ Brief, pg. 5 

(emphasis in original) (quoting Tr. 660-64)).
4
  However, the Appellees reliance on this language 

– read by Appellees’ counsel at trial from a 1989 deed – is inconsistent with the language in the 

original legal description found in the initial deed to this parcel.  As Appellant has previously 

asserted, one cannot convey more than one owns.  See Wilder v. Currie, 95 So. 2d 563, 565 

                                                 
4
 The trial transcripts do not quote the language emphasized by the Appellees. 
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(Miss. 1957).  The 1905 deed contains the original conveyance language of Lot 4, which reads as 

follows: 

…South 70° East intersects the East line of Front Street; thence 

South 70° East eighty one and five tenths feet more or less to an 

iron rod at average high water tide, on the Western bank of the 

Bay of St. Louis… 

 

See SOS 4; (Tr. 618-19).  In addition, the 1924 deed contains the original conveyance language 

of Lot 2, which states: 

Having a frontage on the eastern line of Front Street of sixty four 

and forty two hundredths (64.42) feet, more or less and extending 

back thence between parallel lines, running on a course south 

seventy (70) degrees east, a distance of eight one and five-tenths 

(81.5) feet, more or less, to the waters’ edge of the Bay of St. 

Louis… 

 

See SOS 4A; (Tr. 619).  Based on the plain language of the deeds, it is undisputed that neither 

the 1905 nor the 1924 legal description contains the language Appellees rely on in an attempt to 

assert ownership of the property.  Both the 1905 deed and 1924 deed make it clear that 

Appellees’ property line would have been eighty one and five-tenths (81.5) feet, to the water’s 

edge, from Front Street.  See id.  Notably, the language does not say “or” to the water’s edge.  

This is consistent with the State of Mississippi’s position that the Old Seawall was initially 

constructed at or very near the water’s edge 81.5 feet from Front Street and on public trust 

tidelands in 1917. (Tr. 536-538; 548). 

V. This Honorable Court may take judicial notice of the Guidelines, which are 

applicable to both the Preliminary Map and Final Map. 

The Supreme Court of Mississippi may take judicial notice of a fact even though such 

fact was not brought out in the record.  See Bridges v. Jackson, 443 So. 2d 1187, 1190 (Miss. 

1983)); see also MS Prac. Trial Handbook for Lawyers § 18:4 (3d ed.).  The Guidelines for Use 

of Preliminary Map of Public Trust Tidelands (the “Guidelines”) are to be used in reading both 



 

9 
168335.2 

the Preliminary and Final Maps, and apply to all coastal counties and cities.  A Certified Copy of 

the Guidelines is located in the Harrison County Land Records, and the Certified Copy of the 

Guidelines in Hancock County is believed to have been lost and/or misplaced during Hurricane 

Katrina in 2005.  Therefore, Appellants respectfully request that this Honorable Court take 

judicial notice of the Guidelines, as it is a public record and an official document placed in the 

Land Records of Harrison County, Mississippi by the Secretary of State.  The Guidelines state 

that “[i]n areas where there is a seawall, for instance,…Bay St. Louis and Waveland,…property 

which is seaward of that seawall is claimed as part of the public trust.” 

VI. The Circuit Court erred in granting Appellees’ attorneys’ fees, expenses, and 

interest against the State of Mississippi, because the State of Mississippi did 

not construct the Harbor and did not receive or utilize federal funds. 

Appellees cite Laurel v. Powers, 366 So. 2d 1079 (Miss. 1979) to support their 

contention that Miss. Code Ann. § 43-37-9 should be applied to the State of Mississippi in this 

cause.  However, Powers is distinguishable.  First, it is unknown whether the parties in Powers 

stipulated, agreed to, or even challenged the application of § 43-37-9 of the Mississippi Code.  

The statutory language of Miss. Code Ann. § 43-37-9 is not discussed or analyzed whatsoever.  

Moreover, the facts of Powers are specific, and deal with the conveyance of ownership of land to 

a governmental subdivision.  It is undisputed that the State of Mississippi has not conveyed 

ownership of any land to anyone.  Finally, the City of Laurel was a participant in the project and 

was a direct beneficiary of the federal funds, which was to widen two streets that the City of 

Laurel owned.  In contrast, the State of Mississippi was not a participant in the municipal Harbor 

project and received no benefit from the 2011 rent-exempt Lease to the City - the entity which 

was found 0% liable for construction of the Harbor in 2012.  For these reasons, neither Laurel v. 

Powers nor Miss. Code Ann. § 43-37-9 are applicable to the State of Mississippi. 
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As stated previously, § 43-37-9 of the Mississippi Code of 1972 allows an award of 

attorneys’ fees against an inverse condemner “in any program or project in which federal and/or 

federal-aid funds are used.”  See Miss. Code Ann. § 43-37-9.  The Appellees’ own appraiser 

admitted:   

Q: And it’s your testimony that the construction of the 

harbor is the entity that’s responsible for the taking of the 

riparian and littoral rights that you have included in your valuation 

of damages for the consequential damages of $138,440? 

 

A: Yes. 

(Tr. 470) (emphasis added).  There was no evidence that the State of Mississippi used Appellees’ 

property in any program or project, and there was no evidence that the State of Mississippi used 

federal funds to build the Harbor.  Thus, an award of attorneys’ fees, expenses, and interest in 

favor of the Appellees, and against the State of Mississippi, was erroneous. 

CONCLUSION 

It is undisputed, and in fact the Appellees admitted and maintained, that the alleged 

taking occurred as a result of the construction of the Harbor by the City of Bay St. Louis.  It is 

undisputed, and in fact the Appellees admitted and maintained, that the Lease between the City 

and the State of Mississippi did not constitute a “taking” of the property at issue.  The State of 

Mississippi maintains that Appellees’ claims are barred by the applicable statute of limitations, 

because Appellees had actual notice of the State’s interpretation of the tidelands boundary since 

1994, and indisputably no later than 2001.  Appellees have never owned the property 

east/seaward of the Old Seawall, as evidenced in the original legal descriptions of the deeds in 

their chain of title.  In addition, Appellees’ appraiser conducted an improper analysis of the 

“before and after” rule by reducing the value of the property in the “after” condition for a loss of 

littoral privileges.  Lastly, the Circuit Court erred in granting Appellees attorneys’ fees, 
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expenses, and interest as § 43-37-9 of the Mississippi Code is inapplicable to the State of 

Mississippi, because it did not construct the Harbor and did not receive or utilize federal funds.  

For the alternative reasons stated herein and in Appellant’s Brief, the State of Mississippi is 

entitled to judgment as a matter of law, a new trial, or, in the alternative, a remittitur. 

Respectfully submitted, this the 8th day of June, 2016. 
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