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STATEMENT OF THE ISSUES 

I. Whether the State owns the property eastward of the old, inland retaining wall, 

considering the facts that the controlling map, which it prepared, and the Murphys' chain of title 

establish otherwise. 

II. Whether the statute of limitations codified in the Public Trust Tidelands Act 

applies, considering the facts that the Murphys are not and have not ever challenged the validity 

of the Final Public Trust Submerged Land Map of 1994, and they were never served the requisite 

notice to trigger the running of said statute of limitations. 

III. Whether, considering the totality of his testimony, Robe1i Crook properly applied 

the before and after rule. 

IV. Whether, after the jury considered all of the evidence and was properly instructed, 

its award against the State of Mississippi was against the overwhelming weight of the evidence 

or was a result of bias, prejudice, and passion requiring either a new trial or remittitur. 

V. Whether the award of fees and expenses against the entity the jury found took the 

Murphys' prope1iy was proper pursuant to the plain, unambiguous language ofMrss. CODE ANN. 

§ 43-37-9 (LexisNexis 2016). 
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STATEMENT OF THE CASE 

A. Nature of the Case 

This is an inverse condemnation action that was filed by Ke1meth F. Murphy, Ray J. 

Murphy, and Audie R. Murphy (hereinafter "the Murphys") on April 13, 2012. It involves the 

taking of 11,026 square feet of the Murphys' prope1iy seaward from an old, inland retaining 

wall1 to the water's edge in downtown Bay St. Louis for the construction of the Bay St. Louis 

Municipal Harbor, as well as damage to the Murphys' remaining 3,443 square feet ofland. The 

case was tried August 12 through August 18, 2014. On August 18, 2014, the jury returned a 

verdict fixing the Murphys' damages for the taking of their prope1iy at $644,000.00. 

Additionally, the jury found that the State of Mississippi, by and through Delbe1i Hosemann in 

his official capacity as Secretary of State and Trustee of the Public Tidelands Trust (hereinafter 

"the State"), which was the entity that leased the Murphys' prope1iy to the City of Bay St. Louis 

so that it could build its harbor, was the acquiring entity and thus responsible for the taking. 

The State of Mississippi timely filed its Motion for Judgment notwithstanding the 

Verdict, or alternatively, for Motion for New Trial, or alternatively, for Remittitur, and the 

Murphys filed their Motion for Attorneys' Fees, Expenses, and Applicable Interest on September 

04, 2014. On February 12, 2015, the Murphys were awarded $214,666.66 in attorneys' fees, 

$48,676.32 in expenses, and interest on the jury verdict from the date of filing at 8% per annum. 

The State's post-trial motions were denied on March 23, 2014, and the instant appeal was 

thereafter perfected. 

1 Throughout the course of proceedings, it has been disputed whether the "old seawall" the State refers to is actually 
a seawall at all. To clarify, what the State refers to as the "old seawall" and Murphys refer to as the "inland 
retaining wall" is the same structure. 
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B. Statement of the Facts 

On January 03, 2012, the Murphys owned Parts of Lots 2 and 4, Second Ward, City of 

Bay St. Louis, Hancock County, Mississippi. (Trial Exhibit 18). Their property as deeded 

extends "to the mean high water line of the Bay of St. Louis" and runs "along the meandering of 

said mean high water line[.]" (Id). Plaintiffs' family first acquired a portion of Parts of Lots 2 

and 4 in 1983, another in 1989, and the final portion in 1994. (C.P. 474-79, 485-513). 

The Final Public Trust Submerged Land Map of 1994 confirms that the boundary of the 

tidelands across Plaintiffs' property is the mean high water line. (Trial Exhibit 14). The legend 

states that the solid black line, which follows the mean high water line along the Murphys' 

property, "[d]enotes approximate location of mean high water line in areas where the cmTent 

location of said line ( or the toe of the seawall in areas where beach renourishment has occurred) 

is the boundary of public trust lands." (Id). The beach on Plaintiffs' property has never been 

renourished. (Tr. 214-16, 294-99, 741-43). Fmihermore, the legend states that use of a dotted 

line "[ d]enotes approximate location of current mean high water line in areas where the boundary 

of public trust lands is inshore of the mean high water line." (Trial Exhibit 14). There is no 

dotted line anywhere near Plaintiffs' property. (Id). Trial Exhibits 2 and 3 show the prope1iy as 

it existed in 1993, and Trial Exhibit 1 shows the prope1iy as it existed in 1994. (Tr. 193, 197-

201). 

Consistent with their ownership as outlined above, the Murphys continuously used Parts 

of Lots 2 and 4 as a restaurant until August 29, 2005, when Hurricane Katrina struck Bay St. 

Louis. (Tr. 190-91). Plaintiffs' restaurant had a sixty foot deck that extended beyond the 

seawall, on which they had a stage and outdoor seating. (Trial Exhibit 5). Plaintiffs' patrons 

enjoyed use of the beach below their deck, and the beach was often used to host volleyball 

tournaments. (Trial Exhibits 1, 5, 7). Additionally, Hancock County, Mississippi (a political 
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subdivision of the State of Mississippi) and the City of Bay St. Louis, Mississippi, continuously 

taxed the Plaintiffs on their property extending to the mean high tide line. (Trial Exhibits 11-12, 

15). 

On April 06, 2011, the State purportedly leased Plaintiffs' property described above to 

the City of Bay St. Louis so that it may build a municipal harbor and marina. (Trial Exhibit 22). 

On January 03, 2012, the City of Bay St. Louis, acting under the purported lease from the State, 

physically invaded and took exclusive possession of Plaintiffs' property and began construction 

on its project. Prior to the construction of the municipal harbor, the Murphys' could cross the 

new seawall the Cmp of Engineers built to access their remaining prope1iy; the City of Bay St. 

Louis as well as St. Stanislaus have constructed accesses over the new seawall, and there was no 

testimony that the Murphys could not have done the same. Due to the construction of the 

municipal harbor, however, access beyond the new seawall is impossible. (Tr. 216-18, 463). 

SUMMARY OF THE ARGUMENT 

The jury was informed of four critical facts that suppo1i affirmance of its verdict. 

Number one, the Final Public Trust Submerged Land Map of 1994, which the State was in 

charge of creating and controls the boundary between private property and public trust tidelands, 

states in its legend that the toe of the old, inland retaining wall is only the boundary where beach 

renourishment has occurred (as of 1994); otherwise, the boundary is the mean high tide.2 There 

was ample evidence offered at trial for the jury to conclude beach renourishment has not 

occurred on the Murphys' property. Second, the deeds in the Murphys' chain of title clearly 

refer to their boundary being the water's edge of the Bay of St. Louis. Third, the jury was 

presented with photographic evidence of the prope1iy in dispute, which confirm both the 

2 The Legend states that the solid black line "Denotes approximate location of mean high water line in areas where 
current location of said line ( or the toe of the seawall in areas where beach renourishment has occurred) is the 
boundary of public trust lands. (Trial Exhibit 14). 
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Murphys' use of the prope1iy and the lack of beach renourishment. Lastly, the Murphys' were 

continually taxed on the property in dispute. 

ARGUMENT 

I. The Final Public Trust Submerged Land Map of 1994 confirms the Murphys' title 
to the mean high tide of the Bay of St. Louis. 

A. The Murphys carried their burden relative to title, and the jury's verdict 
should not be disturbed. 

The Murphys offered proof that the Final Public Trust Submerged Land Map of 1994 

(prepared by the State itself under the direction of the Legislature to prepare a map delineating 

the boundary between public and private ownership),3 deeds, applicable tax records, and 

unfettered use over time establish their ownership of the disputed land. The State's argument 

that the Murphys were deeded more prope1iy than could be conveyed by a predecessor in title is 

flawed because, as the jury heard at trial, the deeds themselves do not support the State's 

argument. The State relied then and now on the premise that the deeds in issue only convey a 

ce1iain number of feet of land. As the State's own title expert had to admit on cross-

examination, however, that is not a true reflection of what was conveyed. What was conveyed 

along the years was a certain number of feet "more or less, or to the water's edge of the Bay of 

St. Louis, and bounded ... on the East by the Bay of St. Louis." (Tr. 660-64). 

Every deed in the Murphys' chain of title confirms their boundary as the Bay of St. 

Louis. The State's own expe1i witness on title law, Mr. Schwartz, testified that he found no deed 

to the contrary. (Tr. 666). Mr. Schwaiiz also testified that it is "common sense" that the 

Murphys' naturally ambulatory boundary along the Bay of St. Louis would change over time, 

rendering the State's argument that the Murphys' boundary is a rigid length of feet rather 

3 See MISS CODE ANN.§ 29-15-7 (LexisNexis 2016). 
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disingenuous. (Tr. 664).4 Two of the State's witnesses confirmed on cross-examination that 

there was land beyond the old seawall at least as early as 1922 according to Drake's Plat. (Tr. 

566-67, 659-60; Trial Exhibit 24). It was also explained to the jury- using the State's own 

exhibit - that, due to the direction of the prevailing winds and primary wave direction, the 

Murphys' property was a place well-suited for natural accretion. (Tr. 295-97). The jury heard 

the State's argument in this regard and the Murphys' argument as outlined above. Its 

determination as to which was correct should not be disturbed. 

B. The State did not establish the disputed property is public trust tidelands. 

The State did not establish the disputed property is public trust tidelands. As the jury 

correctly heard, according to the State's own map, the disputed prope1iy is only public trust 

tidelands if beach renourishment occurred prior to its finalization in 1994 (the legend states 

where beach renourishment has occurred, not where it has or may occur in the future). (Trial 

Exhibit 14). The Final Public Trust Submerged Land Map of 1994 confirms that the boundary of 

the tidelands across Murphys' property is the mean high water line. The legend states that the 

solid black line, which follows the mean high water line along the Murphys' prope1iy, "[d]enotes 

approximate location of mean high water line in areas where the cmTent location of said line ( or 

the toe of the seawall in areas where beach renourishment has occurred) is the boundary of 

public trust lands." (Id). The beach on Plaintiffs' prope1iy has never been renourished. (Tr. 

214-16, 294-99, 741-43). 

Fmihermore, the legend states that use of a dotted line "[ d]enotes approximate location of 

current mean high water line in areas where the boundary of public trust lands is inshore of the 

4 Ray Murphy clearly explained to the jury the purpose behind various conveyances in the Murphys's chain of title. 
None of them were triggered by a desire to create more property, as the State alleges. (Tr. 406-413). 
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mean high water line." (Trial Exhibit 14). There is no dotted line anywhere near Plaintiffs' 

prope1iy. (Id). 5 

The State offered Margaret Bretz's testimony on the renourishment issue, and the 

documents she relied upon establish that the only renourishment project that could possibly have 

occmTed on the disputed prope1iy was in 1967. (Tr. 570-71 ). At the close of trial, Audie 

Murphy testified that he vividly recalls the renourishment project of 1967 and that it stopped 

well south of the subject prope1iy. (Tr. 741-43). 

The State also argues that any land water-ward of the old, inland retaining wall is State 

prope1iy because it was placed at the water's edge and, once property is subject to the public 

trust, it remains subject to it. However, as the State's witness Margaret Bretz was forced to 

admit, documentation from the early 1900s proves otherwise. The Drake Plat confirms the 

Murphys' title, as it showed property existed beyond the old, inland retaining wall in 1922. (Tr. 

566-67; Trial Exhibit 24). So too do the Sanborn maps. (Tr. 567-68; Trial Exhibit 26). 

Ultimately, determining the Murphy's prope1iy boundary is much simpler than the State 

avers. In addition to the legend of the Final Public Trust Submerged Land Map of 1994 that 

unequivocally requires beach renourishment to establish their boundary as anywhere other than 

the mean high tide, this honorable Court has consistently held the boundary between the public 

tidelands and private property is the mean high tide. In Parks v. Simpson, 137 So. 2d 136, 138-

39 (Miss. 1962), the Mississippi Supreme Court relied upon over 100 years of precedent in 

holding that "the State 'is the owner of the lands in the beds of all its shores, inlets, and adjacent 

to the islands over which the tides of the sea ebb and flow .... "' (Emphasis added, internal 

5 The State relies upon a document entitled "Guidelines for Use of Preliminary Map of Public Trust Tidelands." 
That document is not in the record and should, therefore, not be considered on appeal. In any event, its own title 
suggests it is not applicable, as it is apparently contains guidelines to read the preliminary map; the final map 
controls. Assuming the document says what the State avers, the preliminary map must have been revised in the 
finalization process because the legend of the final map states beach renouirshment is a prerequisite to establishing 
anything inshore of the mean high tide as the boundary of the public h·ust tidelands. 
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citations omitted). The jury heard all of the above and sided with the Murphys. Its 

determination should not be disturbed. 6 

II. The Murphys have never disputed the Final Public Trust Submerged Land Map of 
1994 as it confirms their title. Thus, the statute of limitations contained in the 
Public Trust Tidelands Act does not apply. Regardless, the Murphys were never 
given the requisite notice to trigger the running of the statute of limitations. 

The statute of limitations the State argues is applicable does not bar the Muprhys' claim 

for two reasons. Number one, they have never disputed the boundary as set f01ih in the ce1iified 

map because it confirms their title. Number two, the Murphys never received the requisite notice 

to trigger the running of the statute of limitations. The relevant p01iion of Miss. CODE ANN.§ 

29-15-7 provides as follows: 

Within one hundred twenty (120) days of final adoption of the ce1iified map, the 
Secretary of State shall determine those prope1iy owners whose lands are subject 
of the public trust and are in violation of such trust. The Secretary of State shall 
notify all such owners by ce1iified mail and shall include an explanation of the 
procedure available to the occupant to resolve any dispute with respect to this 
map. The notice shall also inform occupants that after three (3) years the 
boundary as set forth in the certified map shall become final unless the occupant 
has submitted a contrary claim to the office of the Secretary of State. 

MISS. CODE ANN. § 29-15-7. In sho1i, the statute of limitations is in regard to the finalization of 

the boundary the map will depict, and it did not staii to run until the Secretary of State notified 

those owners with land subject to the trust and who were in violation of it via certified mail. Id. 

As the Murphys are not challenging the finalization of the ce1iified map's boundary, the 

statute of limitations outlined above is inapplicable. The Murphys have always maintained the 

certified map confirms their title; a reading of the legend makes clear that beach renourishment 

6 The State also relies upon Carl Ronnie Daricek Living Trustv. Hancock Cnty., 34 So. 3d 587, 591 (Miss. 2010). It 
is true that in that case the Mississippi Supreme Court found that the planned seawall will be "slightly seaward from 
the former one and will be located on land ah-eady owned by the State (public-trust tidelands)". Id. However, that 
statement is located under the "facts and procedural history" section of that case. Where the public trust tidelands 
end or begin on the land in that case has no bearing on where the public trust tidelands end on the property in 
question. Perhaps there was beach renourishment in that case; perhaps the parties stipulated to that fact. The point 
being, however, is that facts and procedural history from Carl Ronnie cannot be interpreted against the Murphys 
when their case involves different facts and a different procedural history. 
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prior to 1994 is a prerequisite to the boundary being anything other than the mean high tide, and 

their property was simply not renourished. (Trial Exhibit 14). What the Murphys are 

challenging is the State's current interpretation of the certified map, an action upon which MISS. 

CODE ANN. § 29-15-7 places no time bar. In any event, the Murphys never received a certified 

notice from the Secretary of State that their property is subject to the public trust, which is the 

triggering mechanism for the running of the three year statute of limitations. 

As quoted above, MISS. CODE ANN. § 29-15-7 plainly and unambiguously prescribes that 

any owner who had property subject to the public trust and was in violation of the trust were to 

get a ce1iified letter explaining they had three years to challenge the boundary as set f01ih in the 

certified map. The Murphys have consistently maintained they never received that notice, and 

there has been no evidence produced to the contrary. The pictures in evidence make clear that 

the Murphys were using, maintaining, and expanding their footprint beyond the old, inland 

retaining wall. (Trial Exhibits 1, 4, 5). The pictures in the record unequivocally refute any 

argument that the Murphys did not get notice because they were not in violation of the public 

trust (assuming the State's position that the boundary was the old seawall). 

Stated another way, if the State's position is correct (which the Murphys are not 

conceding), based upon the photographic evidence in the record an argument that the Murphys 

were not in violation of the public trust and, therefore, not entitled to notice of the running of the 

three year statute of limitations is baseless. In conjunction with their restaurant, they were 

holding volleyball tournaments, etc. on property allegedly paii of the public trust. (Id). Because 

the Murphys are not challenging the finalization of the boundary as depicted in the certified map 

and they never received the requisite notice, the statute of limitations prescribed in MISS. CODE 

ANN. § 29-15-7 is simply inapplicable. 
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III. Robert Crook correctly applied the before and after rule, and the jury's verdict 
should not be disturbed. 

Taken as a whole, Mr. Crook's testimony reflects that he correctly applied the before and 

after rule. This case involves a partial taking. Just compensation is, therefore, comprised of two 

elements - the value of what was taken and the damage to the remainder. Damages to the 

remainder are determined using the before and after rule, which is stated as follows: "[w]hen a 

portion of a larger tract of land is taken for public use, the owner is entitled to be awarded the 

difference between the fair market value of the entire tract immediately before the taking and the 

fair market value of the remaining tract immediately after the taking." Davidson v. Tarpon 

WMtetail Gas Storage, LLC, 90 So. 3d 691, 697-98 (Miss. Ct. App. 2012) (citing Miss. State 

Highway Comm'n v. Franklin Cnty. Timber Co., 488 So. 2d 782, 785 (Miss. 1986) and Miss. 

Transp. Comm'n v. Fires, 693 So. 2d 917, 920 (Miss. 1997)). That is precisely the method Mr. 

Crook testified he applied in the case at hand. (Tr. 436). 

The State's argument in this regard relates to testimony that it elicited and has taken out 

of context. First of all, it should be noted that Mr. Crook did not mention littoral rights on direct 

examination. On re-direct, the following exchange occurred: 

Q. You were asked [ on cross-examination] questions about littoral and riparian 
rights to the water. In your understanding, and if you don't know as an appraiser 
maybe it's a legal question, but your understanding is ownership rights and are 
those rights the same thing? 

A. Yes, sir. 

Q. Fee simple ownership of property? 

A. Yes, if it's on navigable. 

(Tr. 485-86). Thus, the jury heard that what Mr. Crook termed littoral rights on cross-

examination was really rights accompanying fee simple ownership of prope1iy that fronts 

navigable waterways. Mr. Crook further testified as follows: 
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Q. Mr. Crook, if this jury finds based upon the deeds, the records, the other 
testimony from experts that are title people that at the time this project was built, 
at the time that the city came on the property and took possession of the prope1iy 
and began building the harbor, if they find that that fee simple title was in the 
Murphy's [sic] and you've value[d] that prope1iy do you value the ownership of 
that property for the entire property or just a portion of the prope1iy? 

A. You have to value it as the whole prope1iy and not just pati. 

Q. Is that what you did with the 14,000 plus square feet that you measured off that 
went from the right-of-way to the edge of the water? 
A. 14,460 square feet, yes, sir. 

(Id. at 486). Thus, the jury also heard that Mr. Crook valued the property as a whole; he could 

not separate out a value placed on littoral rights, however defined, because he did not value them 

separately, despite artfully designed questions on cross-examination to lead him to testify 

otherwise. The Comi had the benefit of extensive argument as to whether Mr. Crook truly put a 

separate value on littoral rights before rendering its decision on this issue. The following 

exchange is telling: 

THE COURT: Tell me exactly what the testimony of Mr. Crook was concerning 
riparian and littoral rights as you recall it. 

MR. KEATING: Well, Your Honor, I can't recall exactly obviously, but I asked 
him on two or three different occasions did you include damages related to the 
loss and the taking of riparian and littoral rights in your estimation of damages 
and his response was yes. And I asked him how much value did you allocate to 
those damages, and he said, I can't do that because -- it's all pati and parcel of my 
overall damage estimates. That's my recollection of the essence of his testimony, 
Your Honor. 

THE COURT: Mr. Scott, is that what you recall? 

MR. SCOTT: Your Honor, Mr. Crook said nothing about littoral or riparian rights 
until Mr. Keating put those words in his mouth and asked him that. What he said 
was is he took into consideration the attributes of the prope1iy before and the 
attributes of the property after, which would include access to the water, access to 
view of the beach, those types of things, and that's what I believe, Your Honor, 
under the Gilich case, that's exactly what it's saying is compensable. If it is part of 
the before and after he's exactly right. All damages are absorbed into the before 
and after. There is no specific, and that's also why the witness wouldn't testify that 
this much for this part and this much for this part because it's all absorbed into the 
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before and after. What is the whole value of the property before less what's left. 
Mr. Crook did not affirmatively testify to anything about riparian and littoral 
rights. It was Mr. Keating who asked him those questions. He, I think, made it 
clear that his opinion was based on the before and after of the entire property. 

(Tr. 499-500). A review of Mr. Crook's complete testimony reveals the Comi was correct in 

ultimately finding Mr. Crook testified to the value of the Murphys' prope1iy before the taking 

and the value of what remained due to its size and having lost access, air, light, and view, all of 

which are compensable. Jvfiss. State Highway Comm 'n v. Gilich, 609 So. 2d 367 (Miss. 1992). 

(Tr. 451-54). 

Regardless of whether Mr. Crook included littoral rights (as legally defined) in his 

analysis, which the Murphys contend did not happen, the jury was affirmatively instructed not to 

award damages for loss of littoral rights if it in fact found that Mr. Crook testified a loss of 

littoral rights was included in his opinion of just compensation. (C.P. 912; Tr. 783-84). That 

fact is critical, and it ultimately makes this a non-issue. "Generally speaking, our law presumes 

that jurors follow the trial judge's instructions, as upon their oaths they are obliged to do." 

Parker v. Jones Cnty. Cmty. Hosp., 549 So. 2d 443, 446 (Miss. 1989). See also Wood v. Cooley, 

78 So. 3d 920, 926 (Miss. Ct. App. 2011) (internal citations omitted). The jury was properly 

instructed not to award damages for littoral rights if it in fact found those were encompassed 

within Mr. Crook's valuation; this Comi should be loath to upend their verdict. (C.P. 912; Tr. 

783-84). 

IV. Given the Final Public Trust Submerged Land Map of 1994, the Murphys' chain of 
title, the photographic evidence, all credible testimony, and the fact that the 
Murphys were taxed on the disputed property, the jury's award was not against the 
overwhelming weight of the evidence or a result of bias, prejudice and passion. 

The State offers four bases to support its argument that the verdict was against the 

overwhelming weight of the evidence or a result of bias, prejudice, and passion. The first is its 

allegation of self-serving deeds. For the sake of brevity, the Murphys' rely upon their argument 
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in Section I., supra, to suppo1i the fact that their chain oftitle confirms their ownership of the 

disputed property. The State's title expert was forced to admit that, since at least 1904, every 

deed in their chain of title confirms their boundary as the Bay of St. Louis. (Tr. 664). 

Second, the State argues that the admissions of the City of Bay St. Louis were improperly 

held against it. However, what the State ignores is that, upon its own request, when the jury was 

read the admissions by the City of Bay St. Louis it was explicitly instructed that those facts were 

not admitted by the State and that they remained in dispute between the Mmphys and the State. 

(Trial Exhibit 25; Tr. 311, 487). If that were not enough, the jury was also very plainly reminded 

of the same when read their instructions: "The Court instructs the Jury that any admissions by 

the City of Bay St. Louis are binding only on the City of Bay St. Louis, and not the State of 

Mississippi." (C.P. 860). The jury was properly instructed as to which party made the 

admissions, and its verdict should not be disturbed. 

Third, the State points to the Murphys' deposition testimony that ninety percent of their 

damage stems from the new seawall constructed by the C01p. of Engineers. At the outset, it 

should be noted that the State's witness Raymond Cmier testified the State is the entity that 

granted both the Corp of Engineers and the City of Bay St. Louis the authority to enter upon the 

disputed prope1iy. (Tr. 591-2; Trial Exhibits SOS 53, SOS 56). Additionally, Margaret Bretz 

wrote the Secretary of State a letter regarding the Bay St. Louis Seawall Project in which she 

"emphasized [to the City of Bay St. Louis] that it is critical that harbor plans and the seawall 

construction be in concert." (Trial Exhibit SOS 86). Thus, the State's responsibility in regard to 

the location of the seawall is not absolved. 

Be that as it may, the instant dispute arises from the fact that the construction of the 

municipal harbor in Bay St. Louis, by the City under a purported lease from the State, resulted 

in the Mmphys' inability to use the disputed prope1iy. As was testified to at trial, the Mmphys 
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could have obtained permits to be able to go over the seawall and use their property beyond. (Tr. 

463). In fact, the City obtained such a permit for the property directly south of the subject 

property. (Trial Exhibit SOS 58). It is true that the State's counsel elicited the answer he wanted 

from the Murphys in their depositions ( after repeating the same question numerous times) that 

the construction of the new seawall significantly damaged their property. However, that was 

only part of the testimony the jury considered. Again, the jury also heard testimony that it is 

possible to get a permit and cross the seawall; St. Stanislaus and the City of Bay St. Louis have 

done so. (Tr. 463). It was not until the City, under their purported lease from the State, 

physically took dominion and control of the disputed property that the Murphys were fully 

dissolved of their ability to use the disputed prope1iy. (Tr. 216-17, 431 ). On re-direct, Ray 

Murphy clarified his deposition testimony regarding the extent of damage done by the new 

seawall: 

Q. Mr. Keating asked you about the deposition that he took back in 2013, 
April 17, 2013, and you said that you told him you thought the prope1iy 
was 90 percent damaged, correct? 

A. That's right. 

Q. When he asked you those questions about how much damage was done by 
the seawall were you distinguishing between the seawall and the harbor 
project? 

A. No, we weren't. We, me, to me it was all one, one in the same. 

Q. When the seawall -- if the seawall was there without the harbor what 
would be the situation? 

A. It would still be an encumbrance but we could still get over it. We could 
still utilize the prope1iy all the way to the waterline. We'd still have access 
to our water beach or our beachfront property. 
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(Tr. 430-31 ). Just as with the littoral rights and admissions issues, it is critical to note that the 

jury was properly instructed with regard to the evidence it heard on the seawall issue. The jury 

was instructed as follows: 

The Court instructs the Jury that if you find from a preponderance of the credible 
evidence that the Plaintiffs actually own title to the real property upon which 
construction of the new seawall and sand beach by the United States Army Corps 
of Engineers was completed and if you find that the Plaintiffs' real prope1iy was 
taken or damaged solely as a result of the construction of the new seawall and 
sand beach, then, in that event, you must find that the State of Mississippi is not 
responsible for damages or just compensation related thereto. 

(C.P. 921). The jury's determination, after hearing and considering all of the credible 

evidence, should not be ove1iurned. 

Lastly, the State argues that the Murphys' counsel somehow admitted the taking was by 

the City of Bay St. Louis and not the State. Again, the statement the State relies upon is taken 

out of context. What counsel argued is the point in the preceding paragraph regarding damages. 

That is, the municipal harbor, not the new seawall, was the source of the Murphys' damages 

because it was not until the municipal harbor was under construction that the Murphys lost their 

ability to utilize their beach. The Murphys' counsel was not arguing that the State could not be 

individually or jointly liable for the taking. The fact remains that, but for the State leasing the 

disputed prope1iy to the City of Bay St. Louis, the municipal harbor would not have been 

constructed, and the Murphys would not have been physically cut off from their prope1iy 

seaward of the new seawall. Of critical impo1iance here is the fact that the State's attorney 

explicitly acknowledged the State could be found liable for the taking at issue: "I do believe that 

one - the state could be found liable, I believe, individually." (Tr. 780). Any argument to the 

contrary now is simply disingenuous. 

The trial comi went out of its way to ensure the jury was instructed on all potential 

alternatives, and the jury viewed the property and heard testimony from both the State and the 
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Murphys' experts in real estate title law and appraisal, in addition to numerous other witnesses. 

Given all of the above, the Court should be "particularly loathe" to disturb the verdict. Adcock v. 

Miss. Transp. Comm 'n, 981 So. 2d 942, 949 (Miss. 2008) (citing Miss. State Highway Comm 'n 

v. Viverette, 529 So. 2d 896, 900 (Miss. 1988)). In fact, the jury verdict should not be disturbed 

ifthere is any substantial evidence in the record supporting the jury's damage assessment. Id. 

As outlined above, there is substantial evidence in the record to support the jury's verdict. 

V. The award of attorneys' fees, expenses, and interest was proper pursuant to this 
Court's precedence. 

The Circuit Judge's award of attorneys' fees and expenses was proper pursuant to the 

plain language of Mrss. CODE ANN. § 43-37-9 (LexisNexis 2016). Longstanding canons of 

statutory construction as well as this Comi' s precedent supp01i the award. The controlling 

statute provides as follows: 

Where an inverse condemnation proceeding is instituted by the owner of any 
right, title or interest in real propeiiy because of use of his property in any 
program or project in which federal and/or federal-aid funds are used, the comi, 
rendering a judgment for the plaintiff in such proceeding and awarding 
compensation for the taking of prope1iy, or the state's attorney effecting a 
settlement of any such proceeding, shall determine and award or allow to such 
plaintiff, as a part of such judgment or settlement, such sum as will, in the opinion 
of the comi or the state's attorney, reimburse such plaintiff for his reasonable 
costs, disbursements and expenses, including reasonable attorney, appraisal and 
engineering fees, actually incurred because of such proceeding. 

Mrss. CODE ANN. § 43-37-9. The statute is clear: when compensation is awarded in an inverse 

condemnation proceeding in which the underlying taking involved the use of federal funds, the 

Comi shall award reasonable attorney fees and costs. As the trial court correctly held, MISS. 

CODE ANN. § 43-37-9, like all other statutes, must first be construed by its plain language and, if 

it is clear, it must be applied as written. Palermo v. LifeLink Found., Inc., 153 So. 3d 1099 

(Miss. 2014) (citing Lawson v. Honeywell Int'!, Inc., 75 So. 3d 1024, 1027 (Miss. 2010)). 
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The State's only argument that Mrss. CODE ANN. § 43-37-9 is inapplicable because it is 

not the entity that utilized federal funds - fails, as this Court has affirmed the application of the 

statute to a defendant that was not the ultimate user of federal funds. Laurel v. Powers, 366 So. 

2d 1079 (Miss. 1979). In Powers, the City of Laurel conveyed property to the Laurel Urban 

Renewal Agency (LURA), and the LURA proceeded to use federal funds to widen two streets. 

Powers, 366 So. 2d at 1081. The Mississippi Supreme Court affirmed the trial court's award of 

attorneys' fees pursuant to Mrss. CODE ANN.§ 43-37-9 as well as its award of interest against the 

City of Laurel, even though a separate entity actually utilized federal funds. Id. at 1084. 

Accordingly, the award of attorneys' fees, expenses, and interest should be affirmed. 

Such a holding is especially justified considering, as the trial judge aptly noted, 

[t]he fact remains that the State claimed the property and asserted control over it, 
leasing it to the City to construct a harbor, and the jury found that this property 
belonged to the Murphys .... [I]t was the City's position, apparently accepted by 
the Jury, that the City was merely a lessee and would not have exercised any 
control over the property or built the harbor had not the State leased the prope1iy 
to the City. 

(C.P. 1097-98).7 It bears repeating that the State's trial counsel stated on the record the State 

could be found individually liable. (Tr. 780). Lastly, an application of Mrss. CODE ANN. § 43-

37-9 should also include the Murphys attorneys' fees and expenses on appeal; the rationale 

behind the statute would otherwise be undermined. To that end, the Murphys respectfully move 

this honorable Comito afford them an opportunity to provide evidence of their attorneys' fees 

and expenses incurred on appeal and enter an order requiring the State to pay said sum. 

CONCLUSION 

As argued above, the Final Public Trust Submerged Land Map of 1994, the Murphys' 

chain of title, the Murphys' use of the disputed prope1iy, and all credible documentary and 

7 While the State does not argue the reasonableness of fees or the applicability of Title 11 Chapter 27 of the 
Mississippi Code with respect to the proper amount of interest, the Murphys rely upon the trial comt's exhaustive 
and well-reasoned Order in regard to those issues. (C.P. 1095-1114). 
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testimonial evidence support the jury's verdict in the case at hand. It was not until the State's 

witnesses were cross-examined that they admitted all of the deeds of record convey property to 

the water's edge of the Bay of St. Louis, that historical documentation evidence land seaward of 

the old seawall when it was constructed, that it is in fact common sense an ambulatory boundary 

changes overtime, and that the controlling map only establishes the Murphys' boundary as the 

old seawall ONLY IF beach renourishment occurred. The testimony clearly suppmis the jury's 

determination that beach renourishment never occurred on the Murphys' prope1iy. 

As was also argued above, the jury was more than adequately instructed before 

deliberating. Specifically, they were instructed more than once that the admissions of the City 

were not binding upon the State; that, if they found Ray Murphy ever conveyed more prope1iy 

than previously conveyed to him ( other than by natural accretion) they must find for the 

Defendants; that the Murphys were not to be compensated for loss of littoral rights; and that, if 

they found the Murphys' damage stemmed solely from the seawall, they were not to be 

compensated in that scenario, either. (C.P. 860, 912, 921, 923; Tr. 783-84; Trial Exhibit 25). To 

the extent this honorable Comi has any lingering doubts, the Trial Comi's bases for its rulings 

and orders as set forth in the record are extremely well-reasoned, and the Murphys would rely 

upon same. In consideration of all of the above, the Muprhys respectfully request this honorable 

Comito affirm the jury's verdict and afford them an oppmiunity to present evidence of their 

attorneys' fees and expenses incmTed on appeal. 

Respectfully submitted, 

Isl Paul R. Scott 
Paul R. Scott, MSB # 6575 

18 



Paul R. Scott, MSB # 6575 
Robert E. Quimby, MSB # 104002 
SMITH, PHILLIPS, MITCHELL, SCOTT & NOW AK, LLP 
2545 Caffey Street 
Hernando, MS 38632 
(662) 429-5041 
pscott@smithphillips.com 
rguimby@smithphillips.com 
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Current through HB l, 2016 Isl Extraordinary Session and SB 2808, 2016 Regular Session. 

Mississippi Code of 1972 Annotated > TITLE 29. PUBLIC LANDS, BUILDINGS AND PROPERTY 
> CHA.PTER 15. PUBLIC TRUST TIDELANDS 

~ 29-15-7. lVIap of public trust tidelands; boundary challenges 

(l) The Secretary of State, in cooperation wilh other state agencies, shall prepare a Preliminary 
Map of Public Trust Tidelands. The preliminary map shall depict the boundary as lhe currenl 
mean high water line where shoreline is undeveloped and in developed areas or where there 
have been encroachments, such maps shall depict the boundary as the determinable mean high 
water line nearest the effective date of the Coastal Wetlands Protection Act. 

(2) The slate recognizes that the boundary of the public trust tidelands is ambulatory and that the 
natural inland expansion of tide \Vaters over land not previously subject to the ebb and flow of 
the tide increases the land subject to the public trust, while natural accretion, the gradual and 
imperceptible accumulation of land by natural causes, and natural reliction, the increase of land 
by permanent withdrawal or retrocession of tidal waters by natural causes, diminish the land 
subject to the public trust and increase the property owned by the contiguous upland owner. 
Like,vise, the state recognizes the common law doctrine as it pertains to such tidelands, 
submerged lands and riparian and littoral rights and declares such lo be lhe law of this state. 

(3) The preliminary map shall be transmitted to each of the chancery clerks of the coastal counties, 
and each chancery clerk shall post such map in a public place in his office. The Secretary of 
State shall also cause lo be published in a ne,vspaper of general circulation within each coastal 
county a notice announcing that a copy of the Preliminary Map of Public Trust Tidelands is 
available for public inspection at the office of the chancery clerk of that county, and shall post 
a similar notice in at least three (3) public places in each coastal county in this state. The 
preliminary map shall also be open lo public inspection at the office of the Secretary of State. 

(4) The Secretary of Stale shall allow sixty (60) days after publication of the preliminary map for 
submission of comments and/or additional documentation and may, at his discretion, revise the 
map accordingly. Within twenty (20) days of the completion of the period for submission of 
comments, the Secretary of State shall have incorporated any revisions to the Preliminary Map 
of Public Trust Tidelands and certify its final adoption. The certified map as finally adopted shall 
be published as provided hereinabove. The final certified map shall be duly recorded in the land 
records of the chancery clerks office in Hancock, Harrison and Jackson Counties. Upon 
rccordation, the certified map shall be final to those properties not subject lo the trust. The 
Secretary of State shall issue to all consenting property owners a certificate staling that the 
described property does not lie within the boundary of the public trust tidelands and is not 
subject to the trust. The Secretary of State shall duly file such certificates with the proper 
chancery clerks office il,r recordation. In addition, the certified map shall be placed in the 
Secretary of State's permanent register which shall be open to public inspection. Within one 
hundred twenty ( 120) clays of final adoption of the certified map, the Secretary of Stale shall 
determine those property owners \vhose lands arc subject of the public trust and are in violation 
of such trust. The Secretary of State shall notify all such owners by certified mail and shall 
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include an explanation of the procedure available lo the occupant to resolve any dispute with 
respect to this map. The notice shall also inform occupants that after three ( 3) years the 
boundary as set forth in !he certified map shall become final unless the occupant has submiHcd 
a contrary claim to the office of the Secretary of State. Such property owner shall have six (6) 

months to negotiate and settle differences with the Secretary of State. The Secretary of State 
may allow extensions at his discretion. A boundary determination shall be final upon agreement 
of the Secretary of State and the owner and an instrument setting forlh the boundary agreement 
shall be duly executed and recorded in the chancery court where the property is located. Any 
such boundary agreement shall be binding on the stale and other parties thereto. 

(5) If any dispute as to the location of ihe boundary of the public trust cannot be negotiated and 
settled bet\veen the affected property owners and the Secretary of State within six (6) months 
aft.er notice by the state of its claim, either the slate or a person claiming an interest in the 
property may apply to the chancery court of the county in which the property is located for a 
resolution of the dispute and a determination of the location of the boundary. All persons having 
an interest in the property subject lo the dispute shall be made a party lo such proceeding. In any 
such action, the stale shall have the burden of proof by a preponderance of evidence that any 
such land is subject to the trust. 

(6) Nothing in this section is intended to preclude any party from pursuing remedies otherwise 
available at law, including but not limited to those provided in Sections 11-17-1 et seq., except 
that if no action is taken by lhe occupant within three (3) years of receipt of notice as described 
above, the boundary as determined by the certified map shall become final. 

History 

SOURCES: 
Laws, 1989, ch. 495, § 5, eff from and after passage (approved March 31, 1989). 

MISSISSIPPI CODE of 1972 ANNOTATED 

Copyright([) 2016 hy The State of Mississippi All rights reserved. 
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l\!Iiss. Code § 43-37-9 

Current through HB I, 2016 Isl Extraordinary Session and SB 2808, 2016 Regular Session. 

I\Iississippi Code of 1972 Annotated > TITLE 43. PUBLIC WELFARE > CHAPTER 37. 
ACQUISITION OF REAL PROPERTY USING PUBLIC FUNDS 

§ 43-37-9. Reimbursement of expenses in cases of inverse condemnation 

\\There an inverse condemnation proceeding is instituted by the owner of any right, title or interest 
in real property because of use of his property in any program or project in which federal and/or 
federal-aid funds are used, the court, rendering a judgment for the plaintiff in such proceeding and 
awarding compensation for the taking of property, or the slate's attorney effecting a settlement of 
any such proceeding, shall determine and award or allow to such plaintiff, as a part of such 
judgment or seulcmenl, such sum as will, in the opinion of the court or the state's attorney, 
reimburse such plaintiff for his reasonable costs, disbursements and expenses, including reasonable 
attorney, appraisal and engineering fees, actually incurred because of such proceeding. 

SOURCES: 
Codes, 1942, § 2749-54; Laws, 1972, ch. 525, § 4, eff from and after July I, 1972. 

MISSISSIPPI CODE of 1972 ANNOTATED 

Copyright© 2016 by The State of Mississippi All rights reserved. 
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