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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI 

 
 

KENT HOLIF IELD and     )   APPELLANTS 
LAURIE HOLIFIELD     ) 
       ) 
vs.       ) 
       )         CASE NO. 2015-CA-01293 
       ) 
RONNY HILL CONSTRUCTION, INC.,  ) 
CITY SALVAGE, INC., et al.    )   APPELLEES 
       ) 
 
______________________________________________________________________________ 
 

REPLY BRIEF OF THE APPELLANTS 
______________________________________________________________________________ 

 
 COME NOW the Appellants, KENT and LAURIE HOLIFIELD, by and through 

undersigned counsel, and file this, their Reply Brief, and in support thereof would 

show unto this Honorable Court the following, to-wit: 

 Interestingly, Defendants have given up any and all pretenses of actually being 

innocent in this situation and are now claiming that Appellants’ have not properly 

raised the issues of them mislabeling the drywall in question in the Complaint or 

before the trial court. This is simply not true. As stated in the appellants brief at page 

7:  

The Holifields’ Complaint contains allegations about the 
"unreasonably dangerous nature of the Chinese drywall," 
and "fraud in misrepresenting and concealing the 
unreasonably dangerous nature of the Chinese drywall." 
(See Complaint at RE 102-07.) The Complaint alleges that 
City Salvage "and other distributor Defendants sold and 
distributed the products designed, manufactured, and 

marketed by other companies, including their co-
defendants .. . . with knowledge that the drywall was 
improper for use in the home in question." The 
Complaint alleges negligence, a claim under the Mississippi 
Product Liability Act, breach-of-contract, breach of written 
warranty, implied warranty, New Home Warranty Act, 
Deceptive Trade Practices, and other claims flowing from 
the breach of the contract for construction and sale of the 
home. (Emphasis added) 
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 At the time the initial Complaint was drafted, Appellants were not in 

possession of discovery which indicated which party actually mislabeled the 

drywall in question. Hence, the factual information to plead those specific 

allegations was not available at the time the Complaint was filed. However, 

since the hearing in question, the trial court has allowed Appellants to file an 

Amended Complaint wherein they would obviously be able to plead these 

allegations in complex and complete detail. Regardless of Appellee’s allegations, 

a clear and fair reading of the Complaint in the light most favorable to the non-

movant as required by Mississippi Rules of Civil Procedure Rule 56 would 

indicate that the Appellants have from the date of the initial Complaint raised 

the fact of mislabeling of the product in question. Additionally, it should be 

noted that Mississippi Supreme Court as recently as March 2016 reiterated that 

Mississippi law is and always has been based on the premises that it is a 

“notice pleading” state. Children’s Medical Group, P.A. v. Phillips, 940 So.2d 

931(Miss. 2006) and reaffirmed in City of Vicksburg v. Williams. 

Futhermore, this matter was briefed and not only raised but fully argued in a 

lengthy Summary Judgement hearing as shown by the following: 

The Court: Well, Mr. Taylor, this looks like a little bit of a 
problem to me that it has on the invoice that this sheetrock 
is damaged that was sold from Gulf Coast Shelter to City 
Salvage. These invoices, invoice after invoice, describe the 
sheet rock as damaged. 
 
Mr. Taylor: Your Honor— 

 
The Court: That presents a problem for your motion I think.  
 
Mr Taylor: Well – – and it’s not in the record, so I’m not even 
going to – – it will be our contention that damaged sheetrock was 
not sold to Ronny Hill Construction. But that will probably be a 
factual dispute. (Emphasis added.) 
….. 
Mr. Taylor: New Chinese drywall causes the same health 
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concerns and corrosion problems as damaged. This was just 
drywall that was damaged in the transportation. The ends got 
bent. It has nothing to do with Plaintiffs’ damage claims. And the 
products – – 
 
The Court: Aren’t we getting into a factual issue for the jury 
there? 
 
Mr. Taylor: I don’t think so Your Honor.… The Product Liability 
Act doesn’t distinguish between salvage products and non-
salvage products.  
 
The Court: But it would probably distinguish between 
damaged and non-damaged though. 
 
Mr. Taylor: I mean, I think you can buy a damaged car from a 
dealership that got damaged in transit coming from Detroit to the 
Miss Gulf Coast and… 
 
The Court: And if the seller had actual knowledge that it got 
damaged and they sell it, they do not get the innocent seller 
provisions of the Product Liability Act.  ( Please see transcript 
of Hearing on Motion for Summary Judgement at RE: 134-136 
(emphasis added)) 

 

As consel stated at the hearing for Motion for Summary Judgement: 

THE COURT:  All right.  Mr. Mullins, anything else? 
 
MR. MULLINS:  I don’t the provision, the innocent seller 
provisions applies.  You have to actually be an innocent seller.  
And we think in this situation they’re not innocent sellers. 
 
 We don’t know, because the discovery hasn’t occurred, 
whether they or the distributor changed the labeling of the 
produce from salvage to new.  But it would not have been 
purchased in this home, which is a new home and covered by the 
New Home Warranty Act, as indicated by the affidavits of both the 
plaintiff and the builder, if it had not be presented to them as 
new, and but for, it would not be in this home and we wouldn’t be 

here today. 
 

(See Transcript of hearing on Motion for Summary Judgment at RE: 147) 

Therefore, it is readily apparent that the Appellee’s argument that this is a new 

issue is completely and unequivocally without merit. 
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Additionally Appellee alleges that the only issue in this is whether City Salvage 

had actual or constructive knowledge of the defective nature of the drywall as provided 

for by Miss. Code Ann. Section 11-1-63(h)(3). However, they completely failed to 

mention exceptions (1) and (2) to the innocent seller provisions for obvious reasons. As 

indicated by Miss. Code Ann. Section 11-1-63(h) (1) and (2): A product seller may not 

be held liable in any action based upon a theory of strict liability in tort, negligence or 

breach of implied warranty unless it: 

(1) exercised substantial control over that aspect of the design, testing, 

manufacturing, packaging or labeling of the product that caused the 

harm for which recovery is sought; 

(2) altered or modified the product, and the alteration or modification was a 

substantial factor in causing the harm for which recovery of damages is 

sought. (Emphasis added)  

Appellants have already produced affidavits from both Kent Holyfield and 

defendant builder, Ronny Hill Construction, which unequivocally state that they would 

not have purchased the drywall in question if they knew it was salvage drywall. (RE: 

185-190) Hence, if Apellee had properly marked the drywall, it would’ve never been 

used in this home, and but for the misrepresentation of the product as new, this 

incident would not have occurred. Therefore, as a matter of Mississippi law, the 

modification is, in fact, a substantial factor in causing the harm, or at a minimum, 

this is a factual issue that must be determined by a jury. 

CONCLUSION 

For the reasons mentioned hereinabove in this Reply Brief—namely, that the 

seller in question, City Salvage, is not innocent and arguably modfied the salvage 

product by mislabeling it as new  in violation of Mississippi law, and that this issue 
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was raised and argued, the Trial Court was in error in granting the Motion for 

Summary Judgment.  Furthermore, as argued previously, the Holifields’ claims under 

the Deceptive Trade Practices Act for misrepresentation and fraud are clearly 

actionable and not encompassed by the Mississippi Product Liability Act and its 

innocent seller provision as the 2014 amendment is not applicable to this case. 

Additionally, the Holifields should have been given an opportunity to take depositions 

to go behind the self-serving affidavit of City Salvage and determine how the products 

in question were mislabeled and when the sellers knew of the problems associated 

with Chinese drywall in question, as requested. 

Hence, this Honorable Court has no choice but to reverse the summary 

judgment granted to City Salvage and remand this case back to the trial court. 
 

RESPECTFULLY SUBMITTED this, the 11th day of July, 2016. 

 

      KENT and LAURIE HOLIFIELD, APPELLANTS 
 
      By and Through Their Attorneys, 
      LUCKEY & MULLINS, PLLC 

 
 
 
 

BY:       /s/ Stephen W. Mullins   
STEPHEN W. MULLINS 

 
 
 
 
ATTORNEYS FOR PLAINTIFFS/APPELLANTS: 
 
STEPHEN W. MULLINS (MS Bar No. 9772) 
LUCKEY & MULLINS, PLLC 
1629 Government Street  (39564) 
Post Office Box 990 
Ocean Springs, MS  39566-0724 
(228) 875-3175 
(228) 872-4719 (fax) 
smullins@luckeyandmullins.com 
 

mailto:smullins@luckeyandmullins.com
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DANIEL K. BRYSON 
Whitfield Bryson & Mason LLP 
3700 Glenwood Avenue, Suite 410 
Raleigh, NC 27612 
Telephone: (919) 600-5000 
Facsimile: (919) 600-5035 
dan@wbmllp.com 
 
 
 
 
 

CERTIFICATE OF SERVICE 

 
 

I, STEPHEN W. MULLINS, attorney for Plaintiffs/Appellants, certify that I have 

this day electronically filed this Reply Brief of Appellants with the Clerk of this Court 

using the ECF system which sent notification of such filing electronically to all 

registered counsel of record. 

 THIS, the 11th day of July, 2016. 

 

       /s/ Stephen W. Mullins    
       STEPHEN W. MULLINS 
 
 

mailto:dan@wbmllp.com

