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INTRODUCTION 

The Appellant, Kimberlee Davenport (“Davenport”), filed an emergency 

motion to quash a writ of execution and notice of a sheriff’s sale in the Circuit 

Court of Forrest County, Mississippi on July 7, 2015. The Appellee, Hansaworld 

USA, Inc. (“Hansaworld”), opposed the emergency motion and requested, among 

other things, the Court require Davenport to post a security bond—pursuant to 

MISS. R. CIV. P. 65(c)—as a condition to granting the emergency relief she 

requested.  On July 13, 2015, six (6) days after Davenport filed her emergency 

motion, the Circuit Court held a hearing. 

The goal of Davenport’s emergency motion was to stay a sheriff’s 

execution sale of a separate chose in action
1
 she had against HansaWorld that was 

scheduled to be sold on the afternoon of the hearing at 2:00 p.m. on the steps of 

the Forrest County courthouse.  The Circuit Court granted Davenport’s 

1
 The chose in action sold by the sheriff was described in the Notice of Sale as follows:  

all remaining rights, property interests, or choses in action of KIMBERLEE 
DAVENPORT, which she may have arising out of or related to the federal court action 
styled: Kimberlee Davenport vs. Hansaworld USA, Inc. and Karl Bohlin, pending in 
Civil Action number 2:12-cv-00233-KS-MTP, in the United States District Court for 
the Southern District of Mississippi, Hattiesburg Division (the “HansaWorld 
Employment Action”). 

R. 55. 

Davenport argued in the lower court that the sale of her chose in action is unconstitutional.  The 
Circuit Court, however, granted the emergency motion conditioned on the posting of the bond requested 
by HansaWorld.  Therefore, the constitutional issue is not before the court.   
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emergency motion conditioned on her posting of a $100,000 bond.
2
  Davenport 

did not post the bond.  Accordingly, the Sheriff held the sale, HansaWorld 

purchased Davenport’s chose in action, and the Sheriff filed his return.
3

Davenport has appealed from the Order granting Davenport’s Motion.
4
 The 

Notice of Appeal incorrectly states: 

By this notice, Defendant, Kimberlee Davenport, 
hereby appeals to the Supreme Court of Mississippi 
against HansaWorld USA, Inc., from an Order filed 
July 13, 2015 denying Defendant’s Motion to Quash 
Writ of Execution.

5

(Emphasis added). If the order had denied the emergency motion to quash, it may 

have been a final judgment.  However, the order actually granted emergency 

motion conditioned on the posting of a bond.
6
 The order was in substance a 

preliminary injunction and therefore was not a final appealable judgment. As a 

result, this appeal should be dismissed for lack of jurisdiction. 

The only issue raised by Davenport on appeal is whether the Circuit Court 

abused its discretion in requiring the posting of a bond as a condition for the 

2
 R. 162. Order Granting Emergency Motion to Quash Alias Writ of Execution Conditioned on 

Posting of $100,000 Bond 
3
 R. 164. Return of Alias Writ of Execution of Enrolled Judgment 

4
 R. 166. Notice of Appeal 

5
 Ibid. 

6
 R. 162. Order Granting Emergency Motion to Quash Alias Writ of Execution Conditioned on 

Posting of $100,000 Bond 
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granting of the emergency relief she requested.
7
 However, Davenport did not 

object to the requirement of a bond in the Circuit Court and cannot now—for the 

first time on appeal—argue the requirement of a bond exceeded the discretion of 

the Circuit Court.  This issue—i.e. the only issue raised by Davenport on 

appeal—has been waived. 

Even if the Court were to take up this issue, it should hold the Circuit Court 

was within its discretion to condition the quashing of a writ of execution—and the 

stay of a sheriff’s sale—on the posting of a security bond.  Davenport argues the 

Circuit Court abused its discretion by requiring a bond because the emergency 

quashing of the alias writ in question was “permanent relief.”
8
 Davenport, 

however, did not seek (and was not granted) “permanent relief” and Mississippi 

courts are authorized to condition the type of emergency injunctive relief sought 

by Davenport on the posting of security under MISS. R. CIV. P. 65(c) and 

hundreds of years of equity jurisprudence.
9

7
 Appellant states in her brief, “ In the present matter, the only issue before this Court is whether 

the Circuit Court abused its discretion in requiring Appellant to post a $100,000 bond in order for the 
Circuit Court to quash the writ of execution.” Appellant’s brief, page 7. 

8
 Appellant’s brief, page 6. 

9
 To be sure, the quashing of a writ is not a final judgment, nor is it a permanent remedy.  

Judgement creditors such as HansaWorld are entitled to duplicate writs: 

The plaintiff shall be entitled to duplicate writs or process to other counties, and alias 
and pluries writs or process to take the property or to summon the defendant, as in other 
actions.  

MISS. CODE. ANN. § 11-37-123. 
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In the end, the Circuit Court’s order was clear and unambiguous that the 

alias writ in question would be quashed to stop the sale that was scheduled to be 

held that same afternoon only if Davenport posted a $100,000 bond.  If Davenport 

failed to post the bond (as she failed to do), the sale would be allowed to 

proceed.
10

The Circuit Court was within its discretion to require the posting of a bond 

as a condition for granting the emergency relief requested by Davenport.  As a 

result, the Order of the Circuit Court should be affirmed.  

STATEMENT OF THE ISSUES 

1. Whether the Order from which this appeal was taken was a final 

judgment. 

2. Whether Davenport waived her argument that the Circuit Court 

abused its discretion by requiring the posting of a bond as a condition for the 

granting of the emergency relief she requested.  

3. If not, whether the Circuit Court abused its discretion in requiring 

the posting of a bond as a condition for the granting of the emergency relief 

requested by Davenport. 

10
 R. 162. Order Granting Emergency Motion to Quash Alias Writ of Execution Conditioned on 

Posting of $100,000 Bond 
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STATEMENT REGARDING ORAL ARGUMENT 

Oral Argument will be helpful to the Court only if the Appellant raises new 

issues in her reply brief or if the Court needs clarification of any issues of fact or 

law inadequately developed by the parties.  HansaWorld believes no oral 

argument is necessary to determine whether the Court lacks jurisdiction or to 

determine whether Davenport’s argument has been waived.  

STATEMENT OF THE CASE 

HansaWorld obtained a judgment against Davenport after a jury trial in 

Miami, Florida in the total amount of $265,719.45, including attorney’s fees.
11

Davenport did not appeal from this judgment. The Florida judgment was then 

enrolled as a foreign judgment in the Circuit Court of Forrest County, Mississippi 

in this case.
12

On December 13, 2013, Davenport—a former employee of HansaWorld—

filed a lawsuit against the company in the United States District Court for the 

Southern District of Mississippi alleging violations of Title VII of the Civil 

Rights Act of 1964, 42 U.S.C. § 2000e et. seq. and state law claims.  That lawsuit, 

or chose in action, was the subject of the Sheriff’s sale at issue.
13

11
 R. 74. Exhibit 1 to Affidavit in Support of Alias Writ of Execution of Foreign Judgment 

12
 R. 7. (Original Florida Judgment without attorneys’ fees. The Florida Judgment awarding 

attorneys’ fees is found in the Record at R. 27) 
13

 R. 164. Return of Alias Writ of Execution of Enrolled Judgment  
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The Circuit Clerk of Forrest County, Mississippi had earlier issued a Writ 

of Execution in this case on March 31, 2015.
14

   On April 3, 2015, the Sheriff of 

Forrest County issued and posted a Notice of Sale of Choses in Action under 

Execution of Judgment, which provided for an original date for the auction sale of 

Davenport’s Federal Court claims against HansaWorld on April 14, 2015.
15

On April 11, 2015, Davenport—at that time claiming to be a resident of 

Texas—filed for Chapter 13 bankruptcy relief  in the United States Bankruptcy 

Court for the Northern District of Texas, Case no. 15-31622-hdh.
16

  The 

bankruptcy filing automatically stayed all collection actions, including the 

Sheriff’s sale.  The Sheriff did not conduct the sale.  HansaWorld then moved to 

lift the stay and to dismiss Davenport’s bankruptcy case on the basis that 

Davenport’s bankruptcy was filed in bad faith and other grounds.  

Davenport listed the chose in action as collateral of Hansaworld in papers 

she filed in bankruptcy court. Specifically, Davenport filed bankruptcy schedules, 

a Chapter 13 plan, and stated under oath that the chose in action is “collateral” of 

HansaWorld.  In her schedules, Davenport described the collateral securing the 

claim of HansaWorld as follows: 

14
 R. 16. Writ of Execution of Enrolled Judgment 

15
 R. 78. Notice of Sale of Choses in Action Under Execution of Judgment 

16
 R. 79. Notice of Bankruptcy Case Filing 
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Collateral Details: Davenport v. HansaWorld USA, Inc. 
and Karl Bohlin Case No. 2:12-cv-00233-KS-MTP, in 
the United States District Court for the Southern District 
of Mississippi, Hattiesburg Division; civil action for 
employment discrimination and other causes of action 
related to Debtor's employment with the defendants.  
The case is pending; damages have not been liquidated.  
She estimates the number at right, ($500,000.00) but 
that includes attorney fees.  She believes her damages 
far exceed the number listed here. 

This valuation is for disclosure purposes only and 
should not be used for judicial estoppel against the 
Debtor.  It does not limit Debtor's interest in this cause 
of action to the amount listed here and is not meant to 
express the Debtor's opinion of the value or limit the 
amount of her recovery.  This valuation is not meant to 
liquidate the debt.  The Mississippi state [sic] courts 
will liquidate the final amount of the debt through court 
action.

17

The Bankruptcy Case Was Dismissed for Failure to Appear Before the 

Court in Proper Prosecution of the Case. On June 29, 2015, the Texas Bankruptcy 

Court ruled on HansaWorld’s Amended Motion to Dismiss when it entered an 

order dismissing Davenport’s bankruptcy case.
18

 The Order  provides, among 

other things, that Davenport may not file another bankruptcy case for 180 days 

due to her willful failure to appear before the court in proper prosecution of the 

case.
19

17
 R. 103 and 104. Pages 15 and 16 of 38 pages of the Bankruptcy Schedules filed in 

Davenport’s Chapter 13 Bankruptcy Case (Doc. 11) 
18

 R. 81. Order and Judgment Dismissing Case with Prejudice 
19

Ibid. 
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While the bankruptcy case was pending, HansaWorld was stayed from 

pursuing execution on its judgment.
20

   However, as soon as the stay was lifted by 

the dismissal of Davenport’s bankruptcy case, HansaWorld requested and the 

Circuit Clerk of Forrest County issued an Alias Writ of Execution on June 30, 

2015.
21

  Pursuant to the Alias Writ, the Sheriff re-scheduled the execution sale for 

July 13, 2015.
22

Davenport filed an Emergency Motion to Quash the Writ of Execution 

(and the Sheriff’s sale) on July 7, 2015.
23

Six (6) days later, on July 13, 2015, the 

Circuit Court held a hearing on Davenport’s emergency motion to stop the sale. 

Davenport claimed in her emergency motion that the alias writ of execution was 

unconstitutional. The parties agree this issue is not before this Court.
24

20
 11 U.S.C. Section 362 

21
 R. 23. Alias Writ of Execution of Enrolled Judgment 

22
 R. 87. Notice of Sale of Choses of Action Under Execution of Judgment 

23
 R. 36. Emergency Motion to Quash Writ of Execution 

24
Appellant’s Brief, page 8. Davenport’s argument that an execution sale of a chose in action is 

unconstitutional is not before this Court. By way of background and context, an execution sale of a 
chose in action is authorized by MISS. R. CIV. P. 69, by statute and by the constitutions of the United 
States and the State of Mississippi. A chose in action is a personal property right, not a civil right. The 
Mississippi Code, in Section 11-7-7, states that “[a]ny chose in action or any interest therein, after suit 
has been filed thereon, may be sold or assigned the same as other property.  MISS. CODE ANN. § 11-7-7.  
The Mississippi Supreme Court consistently has interpreted this section to mean that “a chose in action 
may be treated the same as other personal property.”  Citizens Nat. Bank v. Dixieland Forest Products, 
LLC, 935 So.2d 1004, 1009 (Miss. 2006) (citing Marantha Faith Center, Inc. v. Colonial Trust Co., 904 
So.2d 1004, 1007 (Miss. 2004).  Further, the Mississippi Code, in Section 13-3-135, provides “[t]he 
purchaser of any chose in action, stock, share, interest, judgment, or decree of the defendant, sold under 
execution or attachment, shall become the owner thereof, in the same manner as if it had been regularly 
assigned to him by the defendant.”  MISS CODE ANN. § 13-3-135.  Likewise, the Mississippi Supreme 
Court has concluded that such “a chose in action may be sold in execution.”  Dixieland, 935 So.2d at 
1009.  Consequently, there is no meaningful dispute over whether a chose in action like Davenport’s 
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During the hearing, HansaWorld requested the posting of a bond as a 

condition for the relief sought by Davenport.  Davenport, however, did not 

respond in any way to HansaWorld’s argument that a bond should be posted.
25

The Circuit Court granted Davenport’s emergency motion conditioned on the 

posting of a security bond.
26

Davenport failed to post the bond and the sheriff conducted the execution 

sale.
27

  Feeling aggrieved, Davenport appealed.
28

SUMMARY OF THE ARGUMENT 

This Court lacks jurisdiction to hear this appeal, because the Circuit Court 

Order from which this appeal was taken is not a final judgment. The Order 

Granting Emergency Motion to Quash Alias Writ Conditioned on Posting of 

$100,000 Bond
29
 was a preliminary injunction issued pursuant to Rule 65 and 

therefore was not a final order reviewable on appeal.   

employment lawsuit, having been filed, may be sold at a Sheriff’s execution sale as a matter of clearly-
established statutory and case law. Finally, Davenport is judicially estopped to raise this issue, because 
she listed the chose in action in question as an asset in her bankruptcy case (see note 17, above).  

25
 There is no mention by Davenport in the Emergency Motion or the Hearing Transcript of 

Hansaworld’s request for a bond.   
26

 R. 162. Order Granting Emergency Motion to Quash Alias Writ Conditioned on Posting of 
$100,000 Bond 

27
 R. 164. Sheriff’s Return on Execution of Enrolled Judgment 

28
 R. 166 (The Notice of Appeal incorrectly states that Davenport appeals from the Order 

denying her Emergency Motion.  The Emergency Motion was conditionally granted, not denied.) 
29

 R. 162. Order Granting Emergency Motion to Quash Alias Writ Conditioned on Posting of 
$100,000 Bond 
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Moreover, this appeal is based entirely on an issue that was not 

preserved—and therefore waived—by Davenport in the trial court, i.e. whether 

the Circuit Court abused its discretion by requiring Davenport post a bond in 

order to stay the Sheriff’s sale of her chose in action against HansaWorld.  Ruling 

that Davenport waived her argument in this appeal is the most straightforward 

way to affirm the Circuit Court’s order.  

Even if this Court is inclined to consider Davenport’s appeal, she has 

conceded the trial court had the authority to require the posting of bonds by 

characterizing the standard of review as one of abuse of discretion.
30

 Davenport 

argues the Circuit Court abused its discretion by conditioning the quashing of a 

writ of execution—so as to stay the scheduled sheriff’s sale—on the posting of a 

bond, since the quashing of a writ of execution is purportedly “permanent relief.” 

However, HansaWorld, in opposition to Davenport’s emergency motion, 

requested a bond be posted and cited Rule 65(c) in support of its request for the 

30
 Appellant’s brief, page 7:  

The standard of review for issues regarding the posting of bonds and the amount for 
which the bond should be posted are to be reviewed as an abuse of discretion. See 
Journeay v. Berry, 953 So.2d 1145, 1162 (Ms. Ct. App. 2007). 

In the present matter, the only issue before this Court is whether the Circuit Court 
abused its discretion in requiring Appellant to post a $100,000 bond in order for the 
Circuit Court to quash the writ of execution. 
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security bond.
31

  HansaWorld argued at the July 13, 2015, hearing that 

Davenport’s motion to quash should be characterized as a motion to enjoin the 

sheriff’s sale.
32

 The Circuit Court accepted HansaWorld’s argument on this point 

and required the posting of a bond by Davenport in order to stay the sale.
33

Although Davenport argues she never asked for preliminary injunctive relief, the 

court only granted her temporary injunctive relief subject to the posting of a bond.   

This Court has long approved the posting of security bonds in such 

circumstances.   

ARGUMENT 

I. This Court Lacks Jurisdiction to Hear this Appeal, Because the Circuit 
Court Order from which this Appeal Was Taken Is Not a Final 
Judgment 

This Court lacks jurisdiction to hear this appeal, because the Circuit Court 

Order from which this appeal was taken is not a final judgment. The Order 

Granting Emergency Motion to Quash Alias Writ Conditioned on Posting of 

$100,000 Bond was a preliminary injunction issued pursuant to Rule 65 and 

therefore was not a final order reviewable on appeal.  The Mississippi Court of 

31
 R. 67. Hansaworld USA, Inc.’s Response In Opposition to Defendant’s Emergency Motion to 

Quash Writ of Execution 
32

 Hearing Transcript, Page 15, line 20 – Page 16, line 21 
33

 R. 162. Order Granting Emergency Motion to Quash Alias Writ Conditioned on Posting of 
$100,000 Bond 
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Appeals, reciting the well settled general rule requiring finality in the court 

below, stated: 

As a general rule, only final judgments are appealable. 
See  MISS CODE ANN. § 9–3–9 (Rev.2002);  MISS CODE 

ANN. § 11–51–3 (Rev.2012); Miss. R. App. P. 5. “A 
final, appealable judgment is one that ‘adjudicates the 
merits of the controversy which settles all issues as to 
all the parties' and requires no further action by the 
[trial] court.” Walters v. Walters, 956 So.2d 1050, 1053 
(¶ 8) (Miss.Ct.App.2007) (citation omitted). “When all 
the issues in a case or claims against all the parties are 
not resolved in a judgment, no appeal of right can be 
taken.” Thompson v. True Temper Sports, Inc., 74 So.3d 
936, 938 (¶ 6) (Miss.Ct.App.2011) (quoting Williams v.
Bud Wilson's Mobile Home Serv., 887 So.2d 830, 832 (¶ 
5) (Miss.Ct.App.2004)).

34

This Court has held that “An appeal will not lie from an order of a 

chancellor or judge directing the issuance of a temporary injunction.”
35
 Davenport 

did not seek an interlocutory appeal, so Miss. R. App. P. 5 does not apply. 

Davenport argues that she never asked for—and the court never granted—

temporary injunctive relief.  She claims she only requested the “permanent relief” 

of quashing the alias writ.
36

  To this end, Davenport’s argument ignores the reality 

of the sheriff’s sale that was scheduled the day of the hearing and the role it 

34
Maurer v. Boyd, 111 So. 3d 690, 693 (Miss. Ct. App. 2013). 

35
Alexander v. Woods, 103 Miss. 869, 60 So. 1017, 1017 (1913) 

36
 Appellant’s brief pages 8-13 
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played in the Circuit Court’s ruling.
37

  The Circuit Court’s Order expressly stated 

the bond was to provide security in exchange for a stay of the sheriff’s sale: 

IT IS THEREFORE HEREBY ORDERED that if 
Davenport posts with the Clerk of this Court a bond in 
the amount of $100,000, the alias writ of execution will 
be quashed and the sheriff’s sale of Davenport’s chose 
in action against Hansaworld scheduled for 2:00 p.m. 
July 13, 2015, shall be stayed.

IT IS FURTHER HEREBY ORDERED that if 
Davenport fails to post with the Clerk of this Court a 
bond in the amount of $100,000, before 2:00 p.m. July 
13, 2015, the alias writ of execution will not be quashed 
and the sheriff’s sale of Davenport’s chose in action 
against Hansaworld scheduled for 2:00 p.m. July 13, 
2015, shall proceed as scheduled.

38

To accept Davenport’s view that the Circuit Court’s emergency order to 

stay a sheriff’s execution is not a temporary injunction—because the quashing of 

a writ is supposedly “permanent relief”—would be the ultimate exaltation of form 

over substance.  It also would be plainly wrong under the law, since HansaWorld 

could have simply requested the issuance of another writ of execution upon 

additional notice to Davenport and scheduled another sale at a later date.  At best, 

Davenport’s emergency motion would have bought her time but, in no way, did it 

provide her with a final, appealable judgment. 

37
 R. 36. In the Emergency Motion, Appellant argued, “The Court must quash the Writ of 

Execution and the Notice of Sale because …” (emphasis added) 
38

 R. 162 (emphasis added). 
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II. Davenport Cannot Argue for the First Time on Appeal that the Circuit 
Court Abused Its Discretion By Requiring the Posting of Bond. 

Even if the court had jurisdiction, Davenport is barred from arguing on 

appeal that the Circuit Court abused its discretion by conditioning the relief it 

granted on the posting of a bond, since Davenport never raised that issue in the 

Circuit Court.  This Court has held: 

We accept without hesitation the ordinarily sound 
principle that this Court sits to review actions of trial 
courts and that we should undertake consideration of no 
matter which has not first been presented to and decided 
by the trial court. We depart from this premise only in 
unusual circumstances. Educational Placement Services 
v. Wilson, 487 So.2d 1316, 1320 (Miss.1986).  

Corey v. Skelton, 834 So. 2d 681, 686 (Miss. 2003).   

“It is well-established that a party is not allowed to raise an issue for the 

first time on appeal, because to do so prevents the lower court from addressing 

the alleged error.” Ory v. Ory, 936 So.2d 405, 409 (¶ 9) (Miss. Ct. App. 2006) 

(citation omitted). Stallings v. Allen, No. 2014-CP-00818-COA, 2016 WL 

487144, at 4 (Miss. Ct. App. 2016).  “[A] trial court will not be put in error on 

appeal for a matter not presented to it for decision.” Harrington v. Office of Miss. 

Sec'y of State, 129 So.3d 153, 169 (¶ 40) (Miss. 2013); see also Hill v. City of 

Horn Lake, 160 So. 3d 671, 680 (Miss. 2015), reh'g denied (Apr. 23, 2015). 
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Davenport’s emergency motion asked the trial court to quash the writ of 

execution and notice of sale scheduled for six (6) days later.
39

  HansaWorld 

responded in writing on several grounds, including asking the court to condition 

any such relief on the posting of bond, pursuant to MISS. R. CIV. P 65(c).
40

HansaWorld also argued for the posting of a bond at the hearing on the 

emergency motion.
41

 Davenport did not respond to HansaWorld’s request for a 

bond.  She also did not raise any issue before the Circuit Court related to the 

discretion of the Circuit Court to require the posting of a bond.
42

  At the 

conclusion of the parties’ oral arguments, the Circuit Court ruled from the bench: 

“I’m going to grant his [sic] motion, but I’m going to require that he [sic] post a 

$100,000 bond.”
43

Since Davenport failed to object to the request by HansaWorld that a bond 

be required, and because she failed to preserve any issue regarding the discretion 

or authority of the Circuit Court to condition the grant of the emergency relief 

requested on the posting of a bond, she has waived her right to raise this 

argument for the first time on appeal.   

39
 R. 36. Emergency Motion to Quash Writ of Execution 

40
 R. 67. Hansaworld USA, Inc.’s Response In Opposition to Defendant’s Emergency Motion to 

Quash Writ of Execution 
41

 Hearing Transcript, Page 15, line 20 – Page 16, line 21 
42

 Hearing transcript pages 17-19 contain the Appellant’s rebuttal argument before the Circuit 
Court with no mention of the Appellee’s request for a bond 

43
 Hearing transcript Page 19, lines 18-20 
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This Court should undertake consideration of no matter which has not first 

been presented to and decided by the trial court. Educational Placement Services 

v. Wilson, 487 So.2d 1316, 1320 (Miss.1986).  The Circuit Court in this case was 

never given an opportunity to consider the only issue raised by Davenport in this 

appeal. Accordingly, Davenport’s arguments are waived and should not be 

considered by this Court. 

III. Alternatively, Conditioning the Granting of Emergency Relief on the 
Posting of a Security Bond is Within the Discretion of the Circuit 
Court and the Circuit Court was Imminently Correct in so Doing. 

The Order from which this appeal is taken states in its entirety as follows:

ORDER GRANTING EMERGENCY MOTION TO 
QUASH ALIAS WRIT OF EXECUTION 

CONDITIONED ON POSTING OF $100,000 BOND 

This matter is before the Court on the Emergency 
Motion to Quash Writ of Execution filed by Kimberlee 
Davenport (“Davenport”) and the response thereto filed 
by Hansaworld USA, Inc. (“Hansaworld”).  After 
considering the pleadings and the arguments and 
representations of counsel, the court finds that the 
emergency motion to quash the alias writ of execution 
shall be and hereby is granted, conditioned on the 
posting of a bond by Davenport in the amount of 
$100,000.   

IT IS THEREFORE HEREBY ORDERED that if 
Davenport posts with the Clerk of this Court a bond in 
the amount of $100,000, the alias writ of execution will 
be quashed and the sheriff’s sale of Davenport’s chose 
in action against Hansaworld scheduled for 2:00 p.m. 
July 13, 2015, shall be stayed. 
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IT IS FURTHER HEREBY ORDERED that if 
Davenport fails to post with the Clerk of this Court a 
bond in the amount of $100,000, before 2:00 p.m. July 
13, 2015, the alias writ of execution will not be quashed 
and the sheriff’s sale of Davenport’s chose in action 
against Hansaworld scheduled for 2:00 p.m. July 13, 
2015, shall proceed as scheduled. 

SO ORDERED this the 13th day of July, 2015.
44

Davenport has appealed on the ground that the Circuit Court purportedly 

lacked authority to condition the requested emergency relief on the posting of a 

bond.
45

  This is so even though Davenport’s self-styled “Emergency Motion”
46

was heard on only six days of notice.
47

  Davenport perplexingly claims the order 

granting the emergency motion was somehow “permanent relief.”
48

  It was not. 

HansaWorld argued in the Circuit Court that the Emergency Motion to 

Quash was, in substance, a request for injunctive relief to stay the sheriff’s sale 

that was scheduled to take place later that afternoon.  HansaWorld further argued 

the requested relief could not be granted without the posting of security as 

required by MISS. R. CIV. P. 65(c).
49

  The Circuit Court agreed with 

44
 R. 162 

45
 Importantly, Davenport has not argued that the amount of, or time required for posting, the 

bond was an abuse of discretion.  Those issues are not before the Court. 
46

 R. 36. Emergency Motion to Quash Writ of Execution. 
47

 R. 56. The Emergency Motion was filed July 7, 2015 to stop a sale scheduled for July 13, 
2015 at 2:00 pm. The emergency motion was heard at 9:00 am on July 13, 2015 

48
 Appellant’s brief page 6 

49
 R. 67 and hearing transcript pages 15 and 16 
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HansaWorld’s argument and conditioned the granting of the emergency motion 

on the posting of a bond by Davenport in the amount of $100,000.
50

Davenport states in her brief: 

In the present matter, the only issue before this Court is 
whether the Circuit Court abused its discretion in 
requiring Appellant to post a $100,000 bond in order for 
the Circuit Court to quash the writ of execution.

51

HansaWorld agrees that—if this issue is not waived—it is the only issue 

before the Court.  However, Rule 65(c) and many years of equity jurisprudence, 

provide the Circuit Court with discretion to condition emergency relief on the 

posting of a bond. The Advisory Committee Note to MISS. R. CIV. P. 65 states 

“[m]otions for preliminary injunctions are within the trial court’s discretion.” See 

City of Durant v. Humphreys County Mem'l Hosp., 587 So. 2d 244, 250 (Miss. 

1991).  

Davenport argues that she never asked for—and the court never granted—

temporary injunctive relief.  She claims she only requested the “permanent relief” 

of quashing the alias writ.
52

  To this end, Davenport’s argument ignores the reality 

of the sheriff’s sale that was scheduled the day of the hearing and the role it 

50
 R. 162. 

51
 Appellant’s brief page 7 

52
 Appellant’s brief pages 8-13 
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played in the Circuit Court’s ruling.
53

  The Circuit Court’s Order expressly stated 

the bond was to provide security in exchange for a stay of the sheriff’s sale: 

IT IS THEREFORE HEREBY ORDERED that if 
Davenport posts with the Clerk of this Court a bond in 
the amount of $100,000, the alias writ of execution will 
be quashed and the sheriff’s sale of Davenport’s chose 
in action against Hansaworld scheduled for 2:00 p.m. 
July 13, 2015, shall be stayed.

IT IS FURTHER HEREBY ORDERED that if 
Davenport fails to post with the Clerk of this Court a 
bond in the amount of $100,000, before 2:00 p.m. July 
13, 2015, the alias writ of execution will not be quashed 
and the sheriff’s sale of Davenport’s chose in action 
against Hansaworld scheduled for 2:00 p.m. July 13, 
2015, shall proceed as scheduled.

54

To accept Davenport’s view that the Circuit Court’s emergency order to 

stay a sheriff’s execution sale cannot be conditioned on a bond—because the 

quashing of a writ is supposedly “permanent relief”—would be the ultimate 

exaltation of form over substance.  It also would be plainly wrong under the law, 

since HansaWorld could have simply issued another writ of execution upon 

additional notice to Davenport and scheduled another sale at a later date.  At best, 

Davenport’s emergency motion would have bought her time but, in no way, did it 

provide her with a permanent remedy as she suggests. 

53
 R. 36. In the Emergency Motion, Appellant argued, “The Court must quash the Writ of 

Execution and the Notice of Sale because …” (emphasis added) 
54

 R. 162 (emphasis added). 
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The fact that Davenport contends she did not ask for an injunction in so 

many words does not mean the Circuit Court did not have the discretion and 

authority to look past the title of Davenport’s pleading to its substance.  This 

Court has always valued substance over form:   

Mississippi jurisprudence has stated that pleadings in 
court shall be treated with great liberality with a view to 
bring the issues and disputes between the parties to trial 
on the merits. The substance of the cause of action as 
stated by the writings lodged to the court should be 
looked to, not the form. Town v. Lumpkin & Son, 114 
Miss. 693, 75 So. 546 (Miss 1917). In subsequent 
decisions this proposition *7 has always been upheld, 
that is mere appearance and external form are of 
secondary consideration and the Court is to deal with 
actual substance, so as not to permit a mere technicality 
to conceal the real position of the parties or any mere 
form to divert the attention of the Court away from the 
actual merits of the cause. Gardner v. State of 
Mississippi, 125 So.2d 730 (Miss. 1960). In Jimmy Lee 
Shannon v. Charles Henson, 499 So.2d 758, (Miss 
1986), the Court opined that to have a point turn upon 
the label placed upon a pleading would be the “ultimate 
exaltation of form over substance”. In that case the 
party attempted to assert a counter-claim and labeled it 
a cross-petition. Id. The Court found that generically, it 
was a counter-claim under whatever label. Id. The court 
looks at the content of the pleading to determine the 
nature of the action and the label is not controlling.  

Medlin v. Hazelhurst Emergency Physicians, 889 So.2d 496 (Miss. 2004); Sims v. 

Collins, 762 So.2d 785 (Miss. 2005).   

This policy was even adopted in the Mississippi Rules of Civil Procedure: 
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The comment to Rule 7 of the Mississippi Rules of 
Civil Procedure (“Pleadings Allowed: Form of 
Motions”) states: “The purpose of Rule 7 is to facilitate 
the court’s ability to reach a just decision on the merits 
of a case by providing for a simple and elastic pleading 
and motion procedure which emphasize substance 
rather than form.”  

Rod Cooke Const. Co. v. Lamar Cty. Sch. Bd., 135 So. 3d 902, 913 (Miss. Ct. 

App. 2013). 

Davenport argues “the undebatable fact of this matter is that Davenport 

never requested injunctive relief and the Circuit Court never granted or referenced 

any injunctive relief in its Order (R. 62).”
55

  That is simply not true when the 

substance and context of her emergency motion is considered.   

The Circuit Court’s order explicitly conditioned staying the sheriff’s sale 

on the posting of security.  The court, therefore, found that the emergency relief 

requested by Davenport was temporary relief that should be conditioned on the 

posting of a bond.  The Circuit Court did not abuse its discretion in reaching this 

finding. 

CONCLUSION 

This appeal should be dismissed for lack of jurisdiction, because the order 

from which the appeal was taken was not a final judgment.  Even if this Court had 

jurisdiction, Davenport cannot argue for the first time on appeal that the Circuit 

55
 Appellant’s brief, page 9. 
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Court abused its discretion in requiring her to post a bond in this matter. Finally,  

the Circuit Court’s order should be affirmed since there was no abuse of 

discretion in requiring the posting of a bond as a condition to Davenport’s request 

for emergency relief. 

RESPECTFULLY SUBMITTED, this the 10th day of May. 2016. 

HANSAWORLD USA, INC. 

BY: /s/ Richard Montague 
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RICHARD MONTAGUE, MB #3411
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