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STATEMENT OF FACTS, PROCEDURAL HISTORY  

AND CURRENT STATUS OF THE CASE 

 

 On or about May 22, 2010, while attending a high school graduation party, 

Dennis Thompson became engaged in a physical altercation with multiple individuals of 

the “West Side Gang” in Starkville, MS. The estimate of those participating in the attack 

range from ten to as many as thirty people by witness accounts. At some people during 

the altercation Dennis Thompson retrieved a firearm and begins to fire the weapon. Some 

witnesses at trial suggested that there were multiple weapons being fired during the 

incident.  No weapon was found in this case and no scientific evidence could be provided 

to match any bullets to a particular weapon, nor any weapon to a particular shooter. 

However, the altercation resulted in the death of Curtis Randle, and injuries to Tony 

Harris, Azaria Ross, and Devierre Outlaw.   

 

 On April 21, 2011, Dennis Thompson was charged in a four count indictment in 

cause number 2011-0107-CR for one count of Depraved Heart Murder in violation of 

MCA § 97-3-19 and three counts of Aggravated Assault.
1
  The indictment alleged that on 

or about May 22, 2010, Dennis Thompson had in the commission of an act eminently 

dangerous to others and evincing a depraved heart, regardless of human life, although 

without premeditation caused the death of Curtis Randle and cause serious bodily harm to 

Tony Harris, Azaria Ross, and Devierre Outlaw. The Jury trial began on October 27, 

2014 and Thompson was found guilty as charged at the conclusion of the trial.
2
 On 

                                                 
1  See pages 7-8 of Clerks Filed Papers  Record 
2  See pages 161-164 of Clerks Filed Papers  Record 
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November 6, 2014, sentencing orders were entered against the defendant.
3
 The court 

sentenced Thompson to serve forty years in the custody of the Mississippi Department of 

Corrections and ordered Thompson to pay court cost totaling $3973.00.
4
  

 On November 13, 2011, Thompson filed his Motion for A New Trial or, In the 

Alternative, Judgment Notwithstanding the Verdict.
5
 On April 8, 2015, Thompson timely 

filed his Notice of Appeal to the Mississippi Supreme Court.
6
 Appellant, Dennis 

Thompson, now seeks review of the judgment of conviction and sentence of the trial 

court. 

   

STATEMENT OF THE QUESTIONS PRESENTED 

 

I. Did the trial court improperly allow the State to introduce rebuttal 

testimony at trial? 

II. Did the trial court err in refusing all the Jury Instruction offered by the 

defense? 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
3  See pages 171-174 of Clerks Filed Papers  Record. 
4
  See pages 175-176 of Clerks Filed Papers  Record. 

5  See pages 186-187 of Clerks Filed Papers  Record. 
6  See page 218 of Clerks Filed Papers  Record. 
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I. DID THE TRIAL COURT IMPROPERLY ALLOW THE STATE TO 

INTRODUCE REBUTTAL TESTIMONY AT TRIAL? 

 

 

STANDARD OF REVIEW 

 

 The standard of review for the exclusion of evidence is abuse-of-discretion, this 

was delineated by the Court in Rubenstein v. State, 2000-DP-00727-SCT (2005) “The 

determination of whether evidence is properly admitted as rebuttal evidence is within the 

trial court’s discretion.” Id.
7
 The time and manner of introducing evidence is committed 

to the sound discretion of the trial judge. Deas v. Andrews, 411 So.2d 1286, 1291 (Miss. 

1982).
8
 This Court will not reverse unless the exercise of discretion appears arbitrary, 

capricious or unjust. Id. 

 

ARGUMENT AND AUTHORITES 

 

This Court has held that, “a judge who must decide whether a party should be 

permitted to reopen his case and introduce omitted evidence should consider: (1) Whether 

the cause of the omission is excusable? (e.g., (omission due to inadvertence, mistake, 

etc.?)) (2) Whether the evidence is relevant to a material issue? (3) Whether the absence 

of the evidence will result in a miscarriage of justice? and (4) Whether another party will 

be significantly or unduly prejudiced if the case were reopened? Wakefield v. Puckett, 

584 So.2d 1269, 1112 (Miss. 1991).  

a. An Error Occurred 

                                                 
7  Quoting from Wakefield v. Puckett, 584 So.2d 1266, 1268 (Miss. 1991). 
8  Quoting from Winterton v. Illinois Cent. R.R., 73 Miss. 831, 836, 20 So. 157, 158 (1896). 
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In the present case the State’s decision to call Officer Landon Stamps as a rebuttal 

witness was neither an omission nor an inadvertent mistake but rather an election to do so 

on the basis of attacking collateral issues in the case. In addition, the State never clearly 

opined the specific issue(s) in which it intended to rebut. The only substantive issue(s) in 

which Officer Stamps could rebut would have been with respect to impeaching any 

testimony offered by the defendant, and since the defendant never testified at trial there 

was no genuine issue at controversy that Officer Stamps could rebut. Furthermore, the 

probative value of Officer Stamp’s testimony was far outweighed by the prejudicial effect 

it caused and the principal purpose in which it was offered was for cumulative effect 

resulting in undue harm to the defendant.  When the very same issue was presented 

before the 7
th

 Circuit, the Court held that “the proper function of rebuttal evidence is to 

contradict, impeach, or defuse the impact of the evidence offered by an adverse party. 

Testimony offered only as additional support to an argument made in a case in chief, if 

not offered to contradict, impeach or defuse the impact of evidence offered by an adverse 

party, is improper on rebuttal.” United States v. Grintjes, 237 F.3d 876 (7
th

 Cir. 2001). 

 

 This court has consistently held that the trial court should enjoy liberal discretion 

in the determination of whether a case should be re-opened and material evidence 

introduced. However, we do not accept the notion that when this Court applied its great 

wisdom in favor of liberal discretion, that the Court did so in order to eradicate the age-

old trial process and allow the State to manipulate a trial court’s discretion for strategic 

advantage. 
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It is the general rule in this state, as elsewhere, that the party who has the burden 

of proof, and the duty to open the case, must in his opening, and before he rests in his 

proof, introduce all the substantive evidence upon which he relies to establish his 

demand, and the extent of that demand. Roney v. State, 150 So. 774, 167 Miss. 827 (Miss. 

1933).  In Roney, the Court further articulated that  “when the question is not free from 

doubt whether the evidence offered in rebuttal is that which belongs to the evidence in 

chief, or whether it is rebuttal evidence proper, the court should resolve the doubt in favor 

of the reception in rebuttal where (1) its reception will not consume so much additional 

time as to give an undue weight in practical probative force to the evidence so received in 

rebuttal, and (2) the opposite party would be substantially as well prepared to meet it by 

surrebuttal as if the testimony had been offered in chief, and (3) the opposite party upon 

request therefor is given the opportunity to reply by surrebuttal. Id. 

 

b. An Injury Resulted 

The ruling by the trial court to allow the State to put Landon Stamps on the stand 

as a rebuttal witness was unfairly prejudicial to the defendant and the probative value of 

that testimony was severely outweighed by its prejudicial effect it created. Corporately, 

the additional time consumed by his testimony and the perceived “recommitment” to the 

state’s case gave undue weight in practical probative force to the evidence so received in 

rebuttal. The jury believed that it was their duty to give greater attention and weight to his 

testimony during deliberations.
9
 The opportunity for surrebuttal was insufficient to cure 

the undue harm caused by permitting improper rebuttal in this case. 

                                                 
9  See page 158 in Clerk’s filed papers record. 
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At trial the State proffered that it was attempting to introduce Landon Stamps 

under the auspices of attacking the collateral issue of whether the defendant shook hands 

with someone prior to any shots being fired. The genuine design of Officer Stamp’s 

testimony was to elicit testimony from the defendant through a video interview. To allow 

the State, which carries the burden of proof, to methodically elect to re-open its case on 

the basis of whether the defendant decides to take the stand inherently strips the 

defendant of his constitutional right not to testify.  Therefore the Court’s decision to 

allow rebuttal testimony was an abuse of discretion that appeared to be arbitrary, 

capricious and unjust consequently resulting in an interruption of the defendant’s right to 

a fair trial. Finally, this court should be made aware that the defendant objected to the 

rebuttal testimony at trial and never relinquished that objection. Defense counsel did 

however withdraw his specific objection to the video interview, while maintain his 

objection to the rebuttal testimony of Officer Landon Stamps being improper.  

 

 

II. DID THE TRIAL COURT ERR IN REFUSING ALL OF THE JURY 

 INSTRUCTIONS OFFERED BY THE DEFENSE? 

 

 

STANDARD OF REVIEW 

 

 

 

Our standard of review for determining whether error lies in the refusal of the 

circuit court to grant a particular instruction requires that the instructions actually given 

be read as a whole. Johnson v. State, 823 So.2d 582, 584 (Miss.Ct.App.2002). If the 

instructions, when read as a whole, fairly announce the law of the case and create no 
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injustice, no reversible error will be found. Id. Further, no one instruction is to be taken 

out of context. Poole v. State, 826 So.2d 1222, 1230 (Miss.2002). A defendant is entitled 

to have jury instructions given which present his theory of the case; however, this 

entitlement is limited in that the court may refuse an instruction which incorrectly states 

the law, is covered fairly elsewhere in the instructions, or is without foundation in the 

evidence. Id. 

 

ARGUMENT AND AUTHORITES 

 There were fifteen (15) proposed jury instruction offered by the defense, and all 

fifteen instructions were refused by the trial court. The denial of these instructions 

provided an iniquitous benefit to the state and resulted in the jury becoming perplexed as 

to their responsibility. The Court has held that “a defendant is entitled to submit 

instructions that present her theory of the case.” Henry v. State, 816 So.2d 443, 447 

(Miss.Ct.App.2002). An instruction should not single out certain parts of the evidence to 

the point that it amounts to a comment on the evidence. Manuel v. State, 667 So.2d 590, 

592 (Miss.1995). "[W]here there is serious doubt as to whether a requested instruction 

should be given, doubt should ordinarily be resolved in favor of the accused." Lenard v. 

State, 552 So.2d 93, 96 (Miss.1989).  

Of particular issue in this case was the refusal of defense instructions D-1, D-2, 

and D-3.
10

 These instructions read as follows: 

 

“The law presumes every person charged with the 

commission of a crime is innocent. This presumption places 

upon the State the burden of proving the defendant guilty of 

                                                 
10  See pages 142, 143, and 144 of Clerk’s Record Excerpts 
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every material element of the crime with which he/she is 

charged. Before you can return a verdict of guilty, the State 

must prove to your satisfaction beyond a reasonable doubt 

that the defendant is guilty. The presumption of innocence 

attends the defendant throughout the trial and prevails at 

its close unless overcome by evidence which satisfies the 

jury of the defendant’s guilty beyond a reasonable doubt. 

The defendant is not required to prove his/her 

innocence.”
11

 

 

 

“The Court instructs the jury that you are bound, in 

deliberating on this case, to give the defendant the benefit 

of any reasonable doubt of the defendant’s guilt that arises 

out of the evidence or want of evidence in this case. There 

is always a reasonable doubt of the defendant’s guilt when 

the evidence simply makes it probable that the defendant is 

guilty. Mere probability of guilt will never warrant you to 

convict the defendant. It is only when, after examining the 

evidence on the whole, you are able to say on your oath, 

beyond a reasonable doubt, that the defendant is guilty that 

the law will permit you to find him guilty. You might be 

able to say that you believe him to be guilty and yet, if you 

are not able to say on your oaths, beyond a reasonable 

doubt, that he is guilty it is your sworn duty to find the 

defendant “Not Guilty”.”
12

 

 

 

The Court instructs the jury that a reasonable doubt may 

arise from the whole of the evidence, the conflict of the 

evidence, the lack of evidence, or the insufficiency of the 

evidence; but however it arises, if it arises, it is your sworn 

duty to find the defendant “Not Guilty”.
13

 

 

In Henry this Court held, “we will not reverse based on the denial of an 

instruction if the jury has been properly, fully, and fairly instructed by other instructions." 

Henry, 816 So.2d at 447. In refusing these Instructions, the State received an unfair 

advantage from the trial court. When the circuit court precluded Mr. Thompson from 

                                                 
11

  Page 142 of Clerk’s records (Instruction “D-1”) 
12  Page 143 of Clerk’s records (Instruction “D-2”) 
13  Page 144 of Clerk’s records (Instruction “D-3”) 
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submitting an “Insufficiency or lack of evidence instruction”, the court removed the 

possibility for the jury to consider whether there was sufficient evidence to support a 

finding of guilt. By failing to provide the jury with a proper instruction concerning the 

potential of a “lack or want of evidence”, the Court left several members of the jury 

believing it was their sworn duty to find the defendant guilty. This premise is supported 

by a note sent by the jury to the trial judge during their deliberations. The note indicated 

that there were members of the jury who were confused on what they should do if they 

believed there was not enough evidence to support a guilty verdict.
14

 

 

It is not error for a trial court to "refuse jury instructions that are covered fairly 

elsewhere in the instructions." Moise v. State, 159 So.3d 1205 (Miss.App. 2015). 

In Moise the Court affirmed the decision of the lower court, stating that it found no error 

with the trial court’s refusal of the defendants’ proposed “weight of the evidence” 

instruction because the law articulated within that proposed instruction was covered 

elsewhere by another instruction.  Furthermore, Moise cited an instruction in that case 

that contained the very same statement of law covered by the refuse instruction in the 

present case. The Court held in Moise that the language in that instruction was a correct 

statement of law which was sufficient to warrant the refusal of the instruction that was at 

issue in that case.
15

  

 The present case is distinct from Moise in that the refused instructions in the 

present case were not covered elsewhere in the instructions.  Consequently, the jury in the 

present case had not been properly, fully, and fairly instructed. Lastly, the Court error in 

                                                 
14

  See jury note on page 157 of Clerk’s Filed Papers Record 
15  Quoting from Dora v. State, 20 So.3d 46 (Miss.Ct.App. 2009). 
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refusing all fifteen instructions offered by the defense interfered with the Defendant’s 

right to present his theory of the case.
16

 

 

CONCLUSION 

Based on the reasons set forth above, the Appellant respectfully request that the 

Court reverse the verdict of the Circuit Court or in the alternative remand this matter back 

for trial. 

           Respectfully Submitted, 

           DENNIS THOMPSON 

    By:       s/ Chokwe A. Lumumba 

           __________________________________ 

  Chokwe A. Lumumba, Esq. (MSB# 102847) 

  Counsel for the Appellant 

  P.O. Box 31762 

      Jackson, MS 39286 

      (601) 353-4455  
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   Judge Lee Sorrels Coleman 

   212 Court Street 
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Trial Court Judge 

 

                                                 
16  Henry v. State, 816 So.2d 443, 447 (Miss.Ct.App.2002). 
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Attorney General 
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